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REPORTS  OF  CASES 


ADJUDGED  IN  THE 


COURT  OF  CHANCERY 


OF 


UPPER  CANADA, 


COMMENCING  INt  DECEMBER,  1850. 


Arthurton  y.  D alley.  ,01^ 

18d0. 

Principal  and  Agent — Fraud.  Nov/12&l3^ 

A person  resident  abroad  sent  funds  to  an  agent  in  this  country  for  the  Dec'  6‘ 
purpose  of  investing  in  lands  ; the  agent  bought  a parcel  of  land  for 
600/.,  and  took  the  conveyance  in  his  own  name,  which  property  the 
agent  asserted  to  his  principal  he  had  paid  1000/.  for,  and  made  a con- 
veyance to  his  principal  and  charged  him  that  sum  in  account;  some 
years  afterwards  the  principal  discovered  the  true  nature  of  the  trans- 
action, and  filed  a bill  in  this  court  for  relief.  The  court  decreed  him 
entiiled  to  the  land  at  the  sum  of  600/.  and  directed  a reference  to  the 
master  to  take  an  account  of  the  dealings  between  the  principal  and 
agent. 

The  bill  in  this  case  was  filed  by  John  Fraser  statement. 
Arthurton,  of  the  Island  of  Nevis,  in  the  West  Indies, 

Esquire,  against  Henry  Dailey,  William  Dailey  his 
father,  and  his  brother  Edwin  Dailey ; and  as  amended 
stated,  that  the  plaintiff  having  confidence  in  Henry 
Dailey,  had  been  induced  by  his  representations  to 
invest  money  in  the  purchase  of  a certain  lot  of  land 
in  Malahide,  but  which,  as  Henry  Dailey  had  alleged, 
was  disposed  of  before  the  funds  remitted  by  the 
plaintiff*  reached  Dailey,  in  consequence  of  which  he, 

Dailey,  had  effected  the  purchase  of  another  lot  in 
the  same  township,  (being  lot  number  two,  in  the 
second  concession),  and  had  paid  1000Z.  therefor, 
instead  of  which  the  bill  stated  that  350 1.  was  paid 
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1850.  in  cash  out  of  the  plaintiffs  funds,  and  250£.  by  a pro- 
^^^  missory  note,  which  note  was  paid  by  plaintiff*  re- 
Daiiey.  mitting  funds  for  that  purpose,  making  in  all  the  sum 
of  600£.,  and  which  the  plaintiff  alleged  was  more 
than  the  property  was  worth,  while  at  same  time 
Henry  Dailey  retained  of  plaintiff’s  funds  the  sum 
of  1000£.  as  having  been  paid  for  the  land:  the 
bill  further  stated,  that  Dailey,  acting  as  agent  of 
plaintiff,  had  purchased  or  pretended  to  purchase 
two  town  lots  in  a village  called  Davenport  for  50 1. 
and  which  lots  Dailey  pretended  had  become  for- 
feited to  the  vendor,  by  reason  of  default  having  been 
made  in  erecting  buildings  thereon,  according  to  the 
contract,  although  during  the  whole  of  this  period 
Dailey  had  funds  of  the  plaintiff  for  the  purpose  of 
building.  The  bill  charged  that  Dailey  was  the 
owner  of  the  lots  so  pretended  to  have  been  purchased 
statementj  ^ for  plaintiff ; that  they  were  one-fifth  of  an 

acre  each,  and  portions  of  a lot  of  200  acres  in  Mala- 
hide,  on  Lake  Erie,  which  was  worth  about  4tl.  per 
acre. 

That  plaintiff  had  remitted  several  sums  to  Dailey, 
amounting  in  all  to  1332£.  and  upwards,  out  of  which, 
in  addition  to  the  sum  of  1000Z.  and  50£.,  alleged  by 
Dailey  to  have  been  paid  for  these  lands,  he  claimed 
the  sum  ol.  or  61.  as  having  been  expended  by  him 
as  agent  of  plaintiff,  leaving,  according  to  his  own 
shewing,  a balance  of  nearly  300£.  remaining  in  his 
hands ; that  the  deed  for  the  200  acres  had  been  taken 
and  registered  in  Dailey's  name,  and  that  he  still 
retained  possession  and  remained  in  receipt  of  the 
rents  and  profits  thereof.  The  bill  further  alleged, 
that  Dailey  had  expended  other  sums  of  money 
belonging  to  the  plaintiff  in  the  purchase  of  other 
lands  in  the  township  of  Malahide.  and  upon  which 
Edwin  Dailey  resided,  being  lots  numbers  two  and 
three  in  the  third  concession,  which  lands  Henry 
Dailey  pretended  he  had  purchased  as  agent  for  and 
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with  the  funds  of  the  defendant  William  Dailey , and  1850. 
which  it  was  alleged  he  had  conveyed  to  William 
Dailey  without  consideration,  with  a view  of  pre-  Dalle3r* 
venting  plaintiff  asserting  any  claim  thereto,  and 
charged  notice  of  all  the  facts  and  circumstances  on 
the  part  of  William  Dailey. 

The  bill  prayed  an  account  of  moneys  received  by 
Henry  Dailey  as  agent  of  plaintiff  and  of  lands  pur- 
chased by  Henry  Dailey  or  any  one  for  him,  with 
such  moneys,  and  that  he  might  be  declared  a trustee 
thereof  for  plaintiff,  and  he  decreed  to  convey  to 
plaintiff  free  of  incumbrance,  &c. ; and  if  on  taking 
such  account  it  should  appear  that  any  portion  of 
plaintiff’s  moneys  had,  jointly  with  others,  been  in- 
vested in  lands,  then  that  plaintiff  might  be  declared 
entitled  to  a lien  on  the  lands  so  purchased,  and  an 
account  of  rents  and  profits  ; that  the  sale  of  the  two 
village  lots  might  be  declared  void  and  plaintiff  enti- 
tled to  the  money  pretended  to  have  been  paid ; that 
the  conveyance  to  William  Dailey  might  be  declared 
void  as  against  the  plaintiff ; and  for  further  relief. 

The  defendant  Henry  Dailey,  by  his  answers  to 
the  original  and  amended  bills,  stated  that  he  had 
purchased  lot  number  two,  in  the  second  concession, 
from  Joel  Davis , for  600£.  in  March,  1835,  a year 
before  receiving  funds  from  plaintiff,  and  set  out  in 
a schedule  a statement  of  his  account,  shewing  a 
balance  in  favour  of  the  plaintiff  of  about  7 61 

The  defendant  William  Dailey  claimed  the  lands 
conveyed  to  him,  as  having  been  purchased  for  him 
by  his  son  with  funds  furnished  by  Wm.  Dailey  for 
that  purpose. 

The  depositions  taken  in  the  cause  shewed  that 
Henry  Dailey  had  mortgaged  and  otherwise  dealt 
with  the  property,  afterwards  conveyed  to  his  father, 
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1850.  as  his  own  ; that  Wm.  Dailey  had  himself  always 
spoken  of  it  as  being  his  son’s  property,  and  that  no 
Dailey.  mention  was  ever  made  of  it  as  belonging  to  Wm. 
Dailey  until  after  Henry  had  become  embarrassed 
and  in  difficulties.  And  all  the  witnesses  with  the 
exception  of  Edwin  Dailey,  stated  that  the  convey- 
ance from  Davis  to  Henry  Dailey  was  made  in  the 
spring  of  1836,  and  not  in  the  fall  of  1835.  One 
witness,  William  Huggins,  swore  that  Henry  Dailey 
had  told  him  that  he  purchased  the  property  from 
Davis  for  the  plaintiff ; that  he  had  contracted  for  it 
six  months  before  actual  conveyance.  He  also  swore 
statement,  that  H.  Dailey  paid  Davis  350 1.  in  June,  1836,  when 
deed  executed ; and  that  Dailey  had  executed,  and  left 
with  witness,  a deed  of  this  lot  in  favour  of  plaintiff. 

A great  deal  of  evidence  was  gone  into,  but  it  is 
considered  that  this,  together  with  the  statement  of 
the  facts  set  forth  in  the  judgment,  will  be  sufficient 
fully  to  understand  the  points  decided. 

On  the  cause  coming  on  for  hearing,  Mr.  Turner 
and  Mr.  G.  W.  Cooper,  for  the  plaintiff,  contended 
that  there  could  be  no  question  as  to  plaintiff’s  right 
Argument.  re}jef  SOUght ; the  whole  tendency  of  the  evi- 

dence is  to  establish  a system  of  the  grossest  frauds 
by  the  defendant  Henry  Dailey,  and  many  statements 
in  the  answers  are  sufficient  to  create  a very  strong- 
suspicion  of  the  bona  fides  of  the  conduct  of  all  the 
defendants. 

No  doubt  a contract  be’tween  a principal  and  his 
agent  may  be  valid,  but  in  every  such  case  it  must  be 
clearly  established  that  the  principal  had  the  fullest 
notice  that  he  was  dealing  with  the  other,  not  as  his 
agent,  but  as  an  adverse  party  ; here,  on  the  contrary,, 
all  the  statements  made  by  Henry  Dailey  tended 
plainly  to  lead  the  plaintiff  to  believe  that  Dailey 
was  acting  throughout  as  his  friend  and  agent ; under 
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such  circumstances,  it  was  clear,  they  submitted,  that  ^1850^ 
plaintiff  was  entitled  either  to  adopt  the  purchase  at  Argmrtonv. 
the  sum  actually  paid,  or  to  repudiate  it  altogether, 
and  insist  on  repayment  of  his  money ; and  if  any 
doubt  existed  as  to  the  lands  conveyed  to  W.  Dailey 
having  been  bought  by  Henry  Dailey  with  the  funds 
of  the  plaintiff,  then  the  proper  course  to  take  would 
be  a reference  to  the  master  to  enquire  as  to  this 
point.  Amongst  the  cases  cited  by  them  were  East 
India  Company  v.  Henchman  (a) ; Massey  v.  Davis  (b) ; 

Cole  v.  Gibson  (c) ; Abingdon  v.  Butler  (d) ; Cole  v. 

Gibbons  (e) ; Kennedy  v.  Lee  (f.) 

Mr.  R.  Cooper  for  Henry  Dailey. 

Mr.  J.  Crickmore  for  William  and  Edwin  Dailey. 

Argument^ 

For  Henry  Dailey  it  was  contented,  that  plaintiff 
had  acquiesced  in  and  confirmed  the  contract,  if  even 
all  the  statements  made  as  to  the  manner  of  his 
obtaining  the  land  were  true,  while  if  the  version 
given  by  Dailey  of  the  time  and  manner  of  purchasing 
the  property  were  correct,  it  was  clear  that  no  relief 
oould  be  afforded. 

For  William  and  Edwin  Dailey  it  was  insisted  that 
the  lands  owned  by  William  had  been  purchased  with 
his  funds,  and  that  neither  of  them  had  any  connection 
whatever  with  the  acts  said  to  have  been  committed 
by  Henry  Dailey,  and  -that  as  against  them  the  bill 
ought  to  be  dismissed  with  costs. 

The  Chancellor. — Although  the  pleadings  and 
evidence  in  this  cause  are  very  voluminous,  the  ques- 
tion seems  to  me  to  be  a very  plain  and  short  one — 
the  facts  are  sufficiently  established,  and  the  princi- 
ples applicable  to  those  facts  obvious. 
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1850. 


Arthurton  v 
Dailey. 


Judgment. 


Towards  the  close  of  the  year  1835,  the  plaintiff, 
a gentleman  resident  in  the  island  of  Nevis,  applied 
to  Henry  Dailey,  one  of  the  present  defendants,  to  act 
as  his  agent  in  the  purchase  of  lands,  in  the  township 
of  Malahide,  where  the  defendant  then  lived.  The 
plaintiff  appears  never  to  have  been  in  this  province, 
either  before  or  since  the  period  mentioned.  The 
plaintiff  was  an  entire  stranger  to  the  defendant ; but 
through  the  medium  of  • a common  friend,  Mr.  Sea- 
brooke,  he  seems  to  have  imbibed  a very  favourable 
opinion  of  Mr.  Dailey’s  integrity ; and  his  letters  of 
January  and  November  shewed  that  he  reposed  in  him 
implicit  confidence.  The  defendant  having  acceded  to 
the  plaintiff’s  proposal,  considerable  sums  of  money 
were  remitted  to  him,  and  the  transactions  occurred 
which  are  the  subject  of  the  present  investigation. 

The  bill  embraces  three  distinct  objects.  The  first 
relates  to  a parcel  of  land  in  the  township  of  Mala- 
hide, lot  number  two  in  the  second  concession;  in 
relation  to  which  the  bill  alleges  that  the  defendant 
having  purchased  it  for  600£.,  as  the  plaintiff  s agent, 
and  paid  for  it  from  the  plaintiff  s funds,  fradulently 
represented  the  price  to  have  been  1000£. ; and  asks 
that  the  defendant  be  ordered  to  convey  at  the  actual 
price,  and  to  refund  the  residue.  The  bill,  secondly, 
impeaches  the  sale  of  two  small  parcels  of  land  in 
the  town  of  Davenport,  as  sales  of  the  agent’s  own 
property,  brought  about  by  gross  misrepresentations, 
and  prays  that  those  sales  may  be  wholly  set  aside. 
And  the  plaintiff  represents  lastly,  that  his  moneys 
have  been  expended  by  his  agent  in  the  purchase  or 
improvement  of  other  lands  in  Malahide ; he  asks 
an  account,  and  that  he  may  be  declared  to  have  a 
lien  upon  the  lands  so  purchased  or  improved  by 
means  of  his  funds. 


Confining  our  attention  for  the  present  to  the  first 
transaction : the  defendant  admits  that  the  tract  of 
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land  in  question  was  purchased  by  him,  as  alleged  by  1850. 
the  plaintiff,  for  600Z. ; but  then  he  affirms  that  it 
was  so  purchased  before  he  became  the  agent  of  the  Dalley‘ 
plaintiff ; that  in  the  interim  between  his  purchase 
and  the  subsequent  sale,  about  fifteen  months,  various 
improvements  were  made,  by  which  the  value  of  the 
property  w^as  greatly  increased  ; and  lastly,  that  the 
contract  was  entered  into  by  him  with  a single  eye  to 
the  plaintiff’s  interest,  and  upon  terms  advantageous 
to  him. 

It  was  a matter  of  surprise  to  me,  I confess,  to  hear 
it  argued  that  this  sale  could  be  supported  upon  the 
evidence  before  us,  even  assuming  the  truth  of  those 
allegations  of  the  defendant  to'  which  I have  referred. 

Upon  that  hypothesis,  the  reasonableness  or  unreason- 
ableness of  the  price  charged  would  not  have  been  udgment. 
the  question  for  determination,  because,  as  a general 
proposition,  the  law  avoids  contracts  of  this  kind 
without  enquiring  whether  the  contract  has  or  has 
not  been  advantageous  to  the  principal,  and  without 
considering  whether  the  evidence  is  or  is  not  sufficient 
to  make  out  a case  of  actual  fraud  against  the  agent ; 
laying  down  a broad  rule*  based  upon  principles  of 
reason,  of  morality,  and  of  public  policy.  How,  in 
reason,  can  such  contracts  be  valid  ? A contract 
affecting  the  rights  of  parties  is  necessarily  based  upon 
a concurrence  of  intention.  Now,  as  the  author  of 
the  treatise  on  equity  has  expressed  it,  consent  is  an 
act  of  reason  accompanied  with  deliberation,  the 
mind  weighing,  as  in  a balance,  the  good  and  evil 
on  either  side.  But  if  the  agent,  who  ought  to  weigh 
the  terms  of  the  contract  on  behalf  of  his  principal, 
and  whose  assent,  under  such  circumstances,  would 
be  the  assent  of  the  principal,  if  he,  instead  of  weigh- 
ing terms  proposed  by  another,  with  a view  to  the 
interest  of  his  principal,  and  giving  thereto  a delibe- 
rate reasoning  consent,  becomes  the  very  party  to 
propose  adverse  terms,  how  is  a contract  any  longer 
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1850.  possible  ? (a)  Again,  bow  is  it  possible  to  permit 
A^thurtonv.  suc^  contracts  to  stand  consistently  with  the  relation- 
Dalley-  ship  subsisting  between  the  parties  ? The  principal 
who  entrusts  the  conduct  of  his  business  to  an  agent, 
contracts  for  the  benefit  of  his  unbiased  judgment  in 
the  conduct  of  such  business.  He  has  a right  to  the 
benefit  of  his  advice  respecting  the  matters  committed 
to  his  care,  and  an  unreserved  communication  of  the 
circumstances  by  which  this  may  be  affected ; but 
how  can  this  duty  be  performed,  if  he  who  is  intrusted 
with  the  business  of  others  can  be  allowed  to  make 
such  business  an  object  of  interest  to  himself  ? ( b ) 
And  is  not  the  rule  based  on  the  soundest  principle  of 
public  policy,  which,  having  reference  to  the  frailty 
of  humanity,  the  difficulty  if  not  impossibility  of  serv- 
ing two  masters,  and  considering  the  utter  inability 
of  any  court,  however  constituted,  to  unravel  the 
judgment.  frauc{g  likely  to  grow  out  of  such  a course  of  dealing, 
wholly  prohibits  contracts  attended  with  such  conse- 
quences ? 

If  such  be  the  principles  by  which  this  court  is 
guided  in  relation  to  contracts  of  this  class  generally, 
argument  would  be  superfluous  to  evince  the  neces- 
sity of  their  strict  application  to  the  present  case. 
But  it  was  contended,  that  the  plaintiff'  had  so  long 
acquiesced  in  this  contract  as  to  have  disentitled  him- 
self from  coming  here  now  for  its  rescission ; and 
although  the  answer  does  not  distinctly  set  up  that 
case,  yet  it  is  so  framed,  I think,  as  to  enable  the 
defendant  to  avail  himself  of  the  defence,  if  borne  out 
by  the  evidence.  Unquestionably  such  contracts 
may  be  confirmed,  or  they  may  be  acquiesed  in  so 
long  as  to  disentitle  the  principal  from  coming  here 
for  relief.  But,  is  not  knowledge  of  the  circumstances 
involved  in  the  very  term  acquiescence  ? Can  the 
principal  be  said  to  confirm  the  contract  so  long  as 
he  remains  ignorant  of  all  that  renders  such  con- 

(, a ) Woodhouse  v.  Meredith,  1 J.  & W.  204. ' (6)  York  Building  Co.  v.  Mackenzie, 
8 B.  P.  C.  63. 
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firmation  necessary  ? And  does  not  the  onus  of  proof  1850. 
necessarily  rest  upon  him  who  asserts  the  validity  O;  Arthurton  v. 
such  a contract  ? {a)  Now,  turning  to  the  earliest  in-  Dalley* 
formation  furnished  to  the  plaintiff  by  the  defendant 
respecting  the  contract,  so  far  as  we  are  informed,  it 
is  abundantly  evident,  I think,  that  it  not  only  did 
not  disclose  the  truth,  but  was  carefully  framed  to 
mislead.  The  letter  is  dated  the  22nd  of  April,  1836, 
and  contains  the  following  passage  : — 

“ However  untoward  the  delay  was  to  you  in  not 
immediately  answering  my  letter,  still  there  is  balm 
in  Gilead ; and  as  your  intentions  were  fixed  on  mill 
property,  which  certainly  you  could  not  better  invest 
money  for  accumulation  in,  being  certain  of  soon 
doubling  in  value,  we  have  chosen  a spot  equal,  if 
not  superior  to  the  other ; it  is  the  next  mill  property 
up  the  stream,  has  all  the  water  of  the  other,  an  easy 
outlet  to  the  lake,  and  nearer  the  pine- woods,  and  Judgment, 
lastly,  which  doubles  it  in  value,  two  sites  for  mills 
of  immense  power  on  it,  instead  of  as  there  only  one  ; 
consists  of  200  acres  of  land,  30  acres  well  cleared, 

20  partly,  the  best  frame  barn  in  the  township,  two 
log-houses,  a young  orchard,  and  some  buildings, 
besides ; the  river  crosses  it  twice.  Between  and  about 
the  centre  of  the  land  stands  the  house  on  a very 
commanding  and  picturesque  spot,  possessing  a view 
of  all  the  romantic  scenery,  of  the  meanderings  of  the 
river  down  the  luxuriant  vallies,  and,  as  soon  as  a 
few  more  acres  of  woodland  is  cleared,  will  in  the 
distance  have  a full  view  of  the  Lake  Erie  and  the 
rising  town  of  Davenport.  The  whole  of  the  land  is 
excellent,  and  the  flats  equal  to  any  in  the  world, 
well  watered  everywhere ; though  the  river  of  course 
crossing  it  twice  makes  it  more  unlevel,  and  at  the 
same  time  more  valuable,  though  the  country  people 
are  not  convinced  of  its  superiorit}?-  over  flat  lands ; 


(a)  Gillett  v.  Peppercorne,  3 Beav.  78 ; Brookman  v.  Rothschild,  3 Sim.  153. 
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1850.  however,  the  property  is  truly  unequalled — the  price 
is  $4000,  and  soon  will  be  worth  $8000.” 

Dailey. 

There  are  other  passages  in  the  letter  to  which  I 
shall  have  occasion  to  refer  before  I conclude.  They 
weigh,  however,  still  more  heavily  against  the  de- 
fendant ; they  are  indeed  irreconcileable  with  his 
case.  But,  confining  my  attention  for  the  moment 
to  the  passage  just  cited,  it  may  be  safely  asserted, 
I think,  that  it  conveys  not  even  a hint  to  the  plain- 
tiff (himself  ignorant  of  every  fact  upon  which  to 
form  a judgment  respecting  the  proposed  purchase) 
that  the  person  by  whose  disinterested  and  unbiassed 
judgment,  he  proposed  to  be  guided,  had  disabled 
himself  from  discharging  the  duty  he  had  \ assumed, 
by  the  acquisition  of  an  interest  directly  adverse  to 
that  of  his  employer.  It  certainly  conveys  no  inti- 
mation that  this  agent,  in  his  attempt  to  hold  in  an 
Judgment,  even  balance  his  own  interests  and  those  of  his  prin- 
cipal, had  charged  for  this  estate  almost  twice  the 
amount  he  had  but  just  paid  for  it,  even  upon  his 
present  statement.  Assuming  such  a combination  of 
circumstances  as  would  justify  the  court  in  pronounc- 
ing this  to  have  been  confirmed,  or  so  long  acquiesced 
in  as  to  preclude  relief  to  be  possible ; yet  assuredly 
it  requires  neither  reasoning  nor  authority  to  evince, 
that  any  such  confirmation  or  acquiescence,  with  re- 
spect to  a contract  so  objectionable  in  its  inseception 
and  accompanied  with  so  much  suppression  of  truth, 
as  well  as  actual  misrepresentation,  must  have  been 
preceded  by  the  fullest  disclosure  of  all  the  circum- 
stances affecting  the  contract,  and  the  fullest  oppor- 
tunity of  forming  a correct  opinion  thereon.  But  the 
utmost  that  can  be  said  of  the  defendant’s  evidence 
is,  that  some  of  his  subsequent  letters  convey  obscure 
hints  that  he  himself  had  been  the  vendor.  That  in- 
formation even  is  very  obscurely  conveyed ; and  the 
very  special  circumstancns  connected  with  the  con- 
tract were  never  communicated. 
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It  is  said,  however,  that  this  sale  was  effected  1850. 
through  the  intervention  of  an  independent  party,  Mr.  Arthurton  v. 
Huggins , who  is  represented  as  the  plaintiff’s  agent.  Dalle5' 
It  is  hardly  possible  to  treat  such  a statement  as  se- 
riously advanced.  The  evidence  distinctly  shews 
that  the  plaintiff  had  not  confidence  in  Mr.  Huggins. 

He  entrusted  his  business  to  the  defendant,  an  entire 
stranger,  because  he  felt  that  he  could  not  trust  Hug- 
gins. But  though  that  difficulty  were  obviated,  it  is 
not  shewn  that  Huggins  was  ever  called  on  to  exer- 
cise a judgment  upon  this  sale.  The  contrary  is 
quite  apparent,  from  the  established  facts  ; and,  in  his 
his  evidence,  Huggins  emphatically  declares  that  he 
never  was  consulted  on  the  matter  ; and  I believe  that 
to  be  the  truth. 

I have  made  the  foregoing  observations  rather  in 
deference  to  the  arguments  addressed  to  us,  than 
from  any  feeling  of  their  necessity  to  the  decision  of 
this  case ; for,  in  my  opinion,  the  only  conclusion  Judgment, 
that  can  be  arrived  at,  upon  this  evidence,  is,  that 
the  defendant  purchased  this  property  as  the  agent  of 
the  plaintiff,  and  paid  for  it  with  the  plaintiff’s  money; 
and  the  consequence  cannot,  I presume,  be  doubted 
that  the  agent’s  contract,  with  all  its  advantages 
belongs  to  the  principal.  But  in  deference  to  that 
argument,  it  seemed  proper  to  point  to  the  principles 
by  which  the  court  would  have  been  guided,  upon  the 
assumption  that  the  facts  had  been  established  upon 
which  the  argument  was  based. 

In  support  of  the  assertion,  that  Henry  Dailey  had 
purchased  this  property  long  prior  to  the  sale  to  the 
plaintiff,  the  learned  counsel  for  the  defendant  re- 
lied, first,  upon  certain  articles  of  agreement  between 
Davis , the  former  proprietor,  and  his  client,  dated  the 
5th  of  March  1835 ; and  secondly,  upon  the  identure 
of  bargain  and  sale  from  Davis  to  him,  which  bears 
date  the  5th  of  October  1835.  The  account  given 
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1850.  of  the  transaction  in  the  defendant’s  answer  is, 
that  he. purchased  the  property  in  March  1835,  when 

mi\ey.  pe  gum  0f  35Q^  jn  cas]^  an(j  gave  pis  promis- 

sory note  for  the  balance. 

It  will  not  be  necessary  to  examine  minutely  the 
grounds  upon  which  I am^compelled  to  withhold  my 
belief  from  the  statement  so  made  by  the  defendant, 
because  there  is  one  piece  of  evidence  which  seems  to 
me  conclusive.  But  before  I. proceed  to  that  particular 
portion  of  the  testimony,  X must  briefly  advert  to  the 
circumstances  of  suspicion  connected  with  the  evi- 
dence upon  which  the  defendant  seeks  to  establish 
his  statements,  and  to  the  opposing  testimony,  which 
seems  to  me  all  but  conclusive. 

First,  as  to  the  articles  of  March,  1835,  the  terms 
are  peculiar ; it  stipulates  (without  any  explanation) 
for  the  continuance  of  the  vendor’s  possession  until 
judgment.  june^  1837  The  stipulations  were  not  complied  with, 
if  the  defendant’s  testimony  be  true,  for  the  money 
was  not  paid,  confessedly,  when  the  deed  was  exe- 
cuted, but  in  June,  1836  ; neither  was  the  plaintiff’s 
promissory  note  then  given.  The  instrument  is  in 
the  handwriting  of  Henry  Dailey ; there  is  no  sub- 
scribing witness  ; and  that  the  name  Joel  Davis  is 
the  handwriting  of  the  vendor,  is  by  no  means  satis- 
factorily proved — -judging  merely  from  comparison,  it 
would  not  seem  genuine. 

Then  as  to  the  indenture,  the  word  ‘ five  ’ (all  im- 
portant as  to  the  question  now  before  us)  is  written 
upon  an  erasure.  That  is  not  explained.  One  of  the 
subscribing  witnesses,  it  is  true,  swears  that  this 
instrument  was  executed  in  the  autumn  of  the  year 
1835.  That  witness  is  a brother  of  the  defendant, 
was  much  mixed  up  in  some  of  his  transactions,  and 
he  points  to  no  circumstance  by  which  his  attention 
was  so  fixed  upon  the  time  of  the  execution  of  this 
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deed,  as  to  enable  us  to  rely  confidently  upon  the  1850. 
accuracy  of  his  memory.  Opposed  to  the  testimony 
of  this  subscribing  witness,  as  to  the  date  of  the  ex-  Dalley- 
ecution  of  the  deed,  bearing  upon  the  face  of  it  an 
erasure  unexplained,  we  have  the  testimony  of  Mrs- 
Davis , wife  of  the  grantor,  who  swears  that  the  sale 
was  made  between  March  and  May,  in  the  year  1836. 

The  same  fact  is  corroborated  by  the  brother-in-law 
of  Davis , who  states  circumstances  in  confirmation 
of  his  testimony,  about  which  he  is  little  likely  to  be 
in  error.  The  deeds  itself  shows  that  Mrs.  Davis 
barred  her  dower  only  on  the  6th  of  June  1836,  and 
she  swears  that*  that  circumstance  was  contempora- 
neous, or  nearly  so,  with  the  execution  of  the  deed. 

Lastly,  she  produces  articles  of  agreement  between 
Davis  and  Henry  Dailey , respecting  this  very  farm, 
dated  the  2nd  of  June  1836.  It  is  true  that  the  in- 
strument is  not  executed,  but  it  is  in  the  handwriting 
of  Dailey,  and  amongst  other  stipulations  contains 
one  respecting  the  note  given  on  the  1st  of  May  1836, Judgment* 
for  the  balance  of  the  purchase  money.  How  is  this 
to  be  reconciled  with  the  defendant’s  case  ? If  the 
farm  were  really  sold  and  paid  for  in  March  1835, 
what  mean  the  articles  of  June  1836  ? But  what 
appears  to  me  conclusive  against  the  defendant,  as 
I before  mentioned,  is"  his  own  letter  of  April  1836. 

In  writing  to  the  plaintiff,  at  a time  when  this  con- 
tract was  in  progress,  he  says — “ In  the  fall,  20  acres 
of  wheat  must  be  put  in  on  the  farm,  and  let  to  some 
person,  as  it  will  be  free  for  you  then,  the  contract 
gives  him  liberty  to  hold  it  to  get  his  crops  off.  We  must 
pay  interest  for  the  money,  not  enough  here,  as  a note 
ivill  be  given  for  the  residue  on  interest,  and  a deed 
secured  to  you  as  soon  as  it  arrives,  and  regularly  re- 
corded in  the  registry  office  here  in  your  name,  when 
you  shall  have  a copy  sent  you.”  How  is  this  letter 
to  be  reconciled  with  the  defendant’s  answer.  “ The 
contract  gives  him  liberty  to  hold  it  to  get  his  crops 
off.”  What  contract  ? Assuredly  not  that  between  the 
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1850.  plaintiff  and  defendant,  but  that  between  the  defen- 
dant  and  Davis,  which  is  in  accordance  with  the  un- 
Dalley-  signed  articles  produced  by  Mrs.  Davis.  Again,  “ we 
must  pay  interest  for  the  money,  not  enough  here,  as 
a note  will  be  given  for  the  residue  on  interest.”  Can 
this  be  construed  to  mean  that  the  writer  was  to 
receive  and  the  plaintiff  to  pay  interest  ? And  what 
note  would  have  remained  to  be  given  for  the  residue, 
had  the  statement  in  the  defendant’s  answer  been 
true  ? Or  what  interest  would  the  plaintiff  have  had 
in  a note  to  be  given  by  the  defendant  upon  a pur- 
chase in  which  the  defendant  only  had  an  interest  ? 
Assuming  the  farm  to  have  been  purchased  and  the 
note  for  the  residue  given  in  March  1835,  as  the 
defendant’s  answer  represents,  the  whole  letter  is  un- 
intelligible ; but  if  the  unsigned  articles  in  the  defen- 
dant’s hand- writing  represent  actually  existing  facts 
and  not  mere  figments  of  Mr.  Dailey  s imagination, 
and  if  the  evidence  of  Mrs.  Davis  and  others  is  to  be 
relied  upon,  the  whole  admits  of  easy  explanation — 
the  contract  had  not  been  concluded  at  the  date  of 
that  letter,  and  the  note  there  spoken  of  was  in  fact 
given  on  the  1st  of  May  following. 

Upon  this  branch  of  the  case,  therefore,  I cannot 
view  this  letter  in  any  other  light  than  as  a statement 
that  this  property  was  purchased  by  the  defendant  as 
the  agent  of  the  plaintiff  and  on  his  behalf ; and  tho 
defendant  having  made  such  a representation  to 
one  about  to  deal  on  the  faith  of  it,  I am  of  opinion 
that  we  should  disregard  the  settled  principles  of  this 
court  were  we  to  permit  him  now  to  controvert  its 
truth.  Irrespective  of  that  letter,  I am  also  of  opinion 
that  the  same  conclusion  very  clearly  follows  from 
the  other  evidence,  and  that  the  attempt  to  retain  the 
400£.  in  question  is  a very  gross  fraud  on  the  part  of 
the  defendant.  Rude  and  barbarous  countries  afford 
little  scope  for  practices  of  this  class;  but  as  advancing 
civilization  gives  value  to  property,  and  leads  to  the 
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accumulation  of  wealth,  it  has  been  always  found  to  1850. 
bring  along  with  it  these  attendant  evils,  because 
amid  the  varied  dealings  of  a civilized  people,  the  Dalley' 
frailty  of  humanity  is  necessarily  subject  to  such 
temptation  as  nothing  short  of  the  fullest  develop- 
ment of  the  moral  principles  of  our  nature  has  been 
found  sufficient  to  resist.  From  these  common  evils 
we  cannot  hope  to  escape.  Indeed  we  would  seem; 
in  relation  to  this  sort  of  contract  at  least,  more 
exposed  to  them  than  others  ; for  in  countries  more 
densely  peopled,  where  transactions  of  this  sort  neces- 
sarify  become  more  widely  known,  and  the  value  of 
property  is  better  ascertained,  such  a fraud  as  that 
attempted  by  the  defendant  would  be  impossible. 

But  it  is  the  peculiar  duty  of  this  Court  to  protect  the 
community  against  transactions  of  this  kind ; and  it 
would  be  a reproach  to  the  administration  of  justice 
here  were  it  doubtful,  that,  under  the  circumstances 
of  this  case,  the  plaintiff  must  be  decreed  entitled  to  Judgment 
the  benefit  of  the  contract  between  Davis  and  the 
defendant,  and  to  an  account  and  payment  of  the 
moneys  improperly  retained  {a). 

With  respect  to  the  second  transaction  complained 
of  by  this  bill,  the  plaintiff  is  also,  in  my  oponion, 
upon  the  evidence  as  it  now  stands,  entitled  to  relief. 

It  iS  certainly  less  objectionable  than  the  former. 

The  plaintiff  was  from  the  first  informed  that  the 
property  offered  for  sale  was  the  property  of  his  agent; 
and,  admitting  that  a valid  contract  might  be  made 
under  such  circumstances,  it  is  plain,  upon  reason 
and  authority,  that  the  utmost  good  faith  would  be 
exacted  from  an  agent  so  selling  under  ordinary  cir- 
cumstances. But  this  is  not  an  ordinary  case.  The 
confidence  reposed  in  the  defendant  was  implicit. 

The  plaintiff  was  not  only  unacquainted  with  the 
locality,  but,  from  his  residence  in  a distant  colony, 
deprived  of  the  means  of  acquiring  information,  ex- 


(a)  Lees  v.  Tunstal,  1 R,  & M.  53  ; Taylor  v.  Salmon,  4 M.  & C.  134. 
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1850.  cept  through  the  defendant.  Under  such  circum- 
stances,  a sale  suggested  by  an  agent,  at  a price  very 
r>aiiey.  (iiSpr0p0rtionate,  upon  information  altogether  fabu- 
lous, as  it  would  seem,  cannot  be  supported  ; but  the 
evidence  upon  this  point  is  so  unsatisfactory  that  it 
will  be  proper  to  direct  an  inquiry  if  desired. 

As  to  the  last  transaction,  quite  enough  has  been 
shown,  in  my  opinion,  to  make  it  proper  that  it  should 
be  referred  to  the  Master,  to  enquire  whether  any 
and  what  sums  belonging  to  the  plaintiff  have  been 
expended  in  the  purchase  or  improvement  of  lands 
in  the  township  of  Malahide. 

Esten,  Y.  C. — Three  points  present  themselves 
for  consideration  in  this  case — namely,  the  claim  with 
respect  to  the  lot  number  two  in  the  second  conces- 
sion of  Malahide  ; that  relating  to  the  Davenpoit  lots ; 
and  that  respecting  the  400/.  As  to  the  last  point, 
judgment.  I think  enough  appears  to  justify  inquiry.  The  an- 
swer of  William  Dailey  denies  that  any  part  of  this 
money  was  applied  in  the  improvement  of  lots  two 
and  three  in  the  first  concession ; but  the  answer  of 
Henry  Dailey  admits  that  it,  or  part  of  it,  may  have 
been  so  applied ; and  as  he  had  the  money  in  his 
hands,  and  new  more  about  its  application  than 
William  Dailey , it  is  plain  that  further  inquiry  is  re- 
quisite and  proper  on  this  point.  As  to  the  lot 
number  two  in  the  second  concession,  I think  the 
plaintiff  entitled  to  relief  on  various  grounds.  I think 
it  plain,  from  the  evidence,  that  Henry  Dailey  pur- 
chased this  lot  on  behalf  of  the  plaintiff  at  600/. r 
and  therefore  must  account  for  the  balance  of  the 
1000/.  which  was  charged  for  it ; but  if  the  case  be 
otherwise,  it  is  certain  that  he  sold  the  lot  to  himself, 
as  the  plaintiffs  agent ; and  although  he  used  some 
expressions  in  his  letters  which  pointed  to  a sale 
from  himself,  he  never  brought  the  fact  fully  and 
fairly  under  the  notice  of  the  plaintiff,  with  an  expla- 
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nation  of  all  the  circumstances,  failing  which  no  1850. 
confirmation  can  be  asserted  which  is  binding 
the  plaintiff.  No  authority  is  shown  on  the  part  of  Dalley' 
Huggins , whose  intervention  seems  to  have  been  pro- 
cured and  lent  in  order  to  give  a colour  to  the  trans- 
action. Under  such  circumstances,  I understand 
that  the  principal  is  entitled  to  annul  the  sale  as  a 
matter  of  course,  and  which  cannot  be  resisted.  But 
supposing  the  objection  arising  from  the  agent  filling 
the  inconsistent  characters  of  buyer  and  seller  to  be 
waived,  it  is  clear  that  he  made  his  principal  pay 
much  more  than  and  nearly  double  the  value  of  the 
land,  and  for  this  reason  the  sale  could  not  be  sus- 
tained. It  is  immaterial  whether  the  acts  in  question 
were  performed  by  Henry  Dailey , on  his  own  account, 
or  as  agent  for  his  father.  If  the  sale  should  be  set 
aside,  the  defendant  would  become  a debtor  for  the Judgment' 
amount  of  the  purchase  money  to  the  plaintiff,  who 
would  have  a lien  for  it  on  the  land.  I think  an 
inquiry  should  be  directed  into  the  circumstances 
attending  the  sale  of  the  Davenport  lots,  which  do 
not  at  present  clearly  appear.  I think  Henry  Dailey 
should  pay  costs  up  to  the  decree,  and  that  the  con- 
sideration of  future  costs  and  further  directions  be 
reserved. 


Declare  that  Henry  Dailey  purchased  the  land  in  the  pleadings  men-  Minutes, 
tioned  (being  lot  number  two  in  the  second  concession  of  the  township 
of  Malahide)  as  the  agent  of  the  plaintiff,  at  and  for  the  price  or  sum 
of  600/.,  and  that  plaintiff  is  entitled  to  a conveyance  thereof. 

Declare  the  sale  of  the  two  village  lots  in  the  village  of  Davenport 
void,  and  that  plaintiff  is  entitled  to  the  amounts  charged  therefor, 
together  with  interest. 

Refer  it  to  the  Master  to  take  an  account  of  the  moneys  received  by 
Henry  Dailey , from  or  on  account  of  the  plaintiff,  and  of  the  rents  and 
profits  of  said  lot  number  two  in  the  second  concession  of  Malahide, 
received  by  the  said  Henry  Dailey,  or  which,  &c.  Also  to  take  an 
account  of  all  moneys  paid  by  the  said  Henry  Dailey  to  plaintiff,  or 
expended  for  him  or  on  his  account ; and  if  amount  less  than  receipts, 
then  H.  D.  to  pay  difference  to  plaintiff  ; but  if  more,  then  plaintiff  to 
pay  H.  D.  the  amount  of  the  excess. 

Also  refer  it  to  the  Master  to  enquire  what,  if  any,  sums  of  money 
belonging  to  plaintiff  have  been  expended  in  the  purchase  or  improve- 
ment of  any  other  lands  in  Malahide,  or  elsewhere,  belonging  to  the 
defendants,  or  any  or  either  of  them  ; and  if  it  shall  appear  that  any  of 
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1850.  the  moneys  of  plaintiff  have  been  so  expended,  then  declare  plaintiff  to 
have  a lien  for  the  amount  on  the  lands,  and,  unless  paid,  direct  a sale ; 
Avthurtonv.  an°t  if  land  insufficient  to  realize  the  amount  so  expended  and  plaintiff’s 

Dailey,  costs,  then  order  H.  D.  to  pay  the  deficiency. 

Order  and  direct  that  H.  D.  do  convey  the  said  lot  number  two  in 
Minute.  the  second  concession  of  Malahide,  to  plaintiff,  or  to  whom,  &c.,  free, 
&c. 

Reserve  further  directions  and  costs  of  defendants,  William  Dailey 
and  Edwin  Dailey . 

1850.  Prentiss  v.  Brennan. 

Nov.  19,  & Practice — Receiver — Partnership. 

Dec.  3. 

Where  in  consequence  of  the  misconduct  of  a managing  partner  a 
receiver  had  been  appointed,  a motion  called  on  a person  in  posses- 
sion of  property  of  the  partnership,  the  legal  estate  in  which  property 
was  in  such  partner,  to  deliver  up  possession  or  attorn  to  the  receiver, 
was  granted,  though  the  person  in  possession  swore  that  the  convey- 
ance by  which  such  legal  estate  became  vested,  though  absolute  in 
form,  was  executed  by  the  deponent  as  a security  only. 

This  was  a motion  on  the  part  of  the  plaintiff,  upon 
notice,  that  James  Cornelius  Gardner  might  he 
ordered  to  deliver  up  to  William  Ireland , the  receiver 
appointed  in  this  cause,  within  such  time  after  ser- 
vice upon  the  said  J.  C.  G.  of  the  order  to  be  made 
upon  the  said  motion  as  the  said  Court  should  think 
reasonable,  the  possession  of  the  following  property ; 
that  is  to  say — the  south-east  quarter  of  farm  lot  No. 
statement,  ^ the  ist  concession  of  the  township  of  Kingston, 
(except  the  village  lots  conveyed  to  divers  persons 
prior  to  the  14th  day  of  August,  1874,)  and  village 
lot  No.  1,  on  the  east  side  of  Main-street,  in  the  vil- 
lage of  Portsmouth — village  lots  forming  part  of  the 
north  east  quarter  of  the  said  farm  lot  formerly  owned 
by,  &c.  &c.  ; village  lot  No.  12  on  the  east  side  of 
Main-street,  and  water  lot  and  pier  in  front  thereof ; 
together  with  the  possession  of  all  houses,  out-houses 
and  other  buildings,  erected  on  the  said  parcels  or 
tracts  of  land,  or  the  appurtenances  thereof,  standing 
and  being ; or  that  the  said  J.  G.  G.  might  be  ordered, 
within  four  days  after  service  upon  him  of  the  order 
to  be  made  on  this  motion,  to  attorn  to  the  receive^ 
for  and  in  respect  of  the  said  respective  premises,  or 
such  of  them  as  the  said  J.  C.  G.  should  appear  to 
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be  bona  fide  tenant  of;  and  might  be  ordered,  within  1850. 
such  time  as  the  court  should  appoint,  to  deliver  up 
to  the  receiver  the  possession  of  the  residue  of  the  Bremen, 
said  premises,  and  to  pay  to  the  said  receiver  the 
arrears  due  by  Gardner  for  rent,  in  respect  of  the 
said  premises ; and  that  on  default  in  obeying  the 
order  of  the  court  in  respect  of  the  said  matters 
J.  G.  G.  should  stand  committed. 

It  appeared  from  searches  made  at  the  registry 
office,  and  set  forth  in  the  affidavits  filed  in  support 
of  the  motion,  that  the  title  to  the  property,  the  sub- 
ject of  the  present  motion,  was  in  the  defendant. 

Part  of  it  had  been  mortgaged  to  him  by  Gardner , in 
May  and  August,  1817,  to  secure  specific  sums,  and 
further  advances  in  goods,  or  otherwise  ; and  Gardner 
had  afterwards,  and  in  the  same  year,  released  to 
the  defendant  his  equity  of  redemption  in  the  mort- 
gaged property.  The  rest  of  the  property  in  question  . 
appeared  to  have  been  about  the  same  time  acquired  statement, 
by  the  defendant,  from  third  persons.  Of  all  this 
property  Gardner  was  in  possession  at  the  time  of 
being  served  with  the  notice  of  motion.  To  shew 
the  property,  as  between  the  plaintiff  and  defendant, 
to  be  partnership  property,  the  plaintiff  read  the  affi- 
davits and  other  evidence  which  had  been  read  in 
support  of  a former  motion,  and  the  substance  of 
which  is  stated  by  the  Chancellor  in  his  judgment, 
ante  vol.  1,  page  488  ; together  with  several  other 
affidavits.  From  the  latter,  in  addition  to  the  parti- 
culars above  set  forth,  it  appeared  that  the  defendant, 
before  this  suit  was  commenced,  had  intimated  to 
the  plaintiff,  in  a proposal  for  settlement  he  made  to 
the  latter,  that  Gardner  had  owed  the  firm  a debt  of 
1250£.,  and  that  in  payment  of  such  amount  he  had 
some  time  previously  conveyed  to  the  defendant  the 
property  in  question.  The  answer  of  the  defendant 
to  the  plaintiff’s  bill  also  contained  this  passage — 

“ And  this  defendant  denies  it  to  be  true  that  he  hath 
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1850.  devoted  to  land  speculations  on  his  own  account 
(including  the  property  purchased  by  this  defendant 
Erevan  dames  Cornelius  Gardner,  in  the  said  bill  referred 
to,  and  the  premises  the  residence  of  this  defendant  and 
his  family,  and  which  defendant  submits  and  insists 
are  his  own  private  and  individual  property,  and  not 
the  property  of  the  said  firm)  any  portion  of  the 
means  of  tthe  said  company,  or  means  in  any  way 
derived  therefrom,  to  which  this  defendant  was  not 
entitled  under  the  articles/' 

It  further  appeared  that  the  Receiver  had  several 
times  called  on  Gardner  to  attorn  to  him  ; the  first 
time  verbally,  and  the  second  and  third  times  by 
written  notice.  On  the  first  occasion,  which  was  on 
the  30th  of  July  last,  Gardner  replied  that  he  had 
leases  from  the  defendant  of  the  whole  property. 
One  of  these  he  exhibited ; the  other  he  refused  to 
permit  the  receiver  to  read.  He  said  also  that  he 
had  paid  the  rent  reserved  by  those  leases.  The 
second  demand  was  made  on  the  18th  of  October 
following,  and  Gardner  then  replied  to  the  effect  that 
he  would  become  a tenant  and  pay  rent,  when  his 
property  was  paid  for : that  he  did  not  know  howr 
much  he  had  still  to  receive,  or  how  much  Brennan 
had  paid  him  on  account  of  the  land,  as  Brennan  had 
never  rendered  him  any  account,  but  that  he  had  not 
been  paid  the  value.  On  all  three  occasions  he 
refused  to  attorn.  Some  circumstances  were  also 
mentioned  which  it  was  urged  were  evidence  of 
collusion  with  the  defendant. 

Against  this  application  Gardner  filed  one  affidavit, 
his  own,  to  which  he  annexed  the  two  leases 
above  refered  to.  The  affidavit  admitted  one  of  the 
mortgages ; insisted  that  the  second  had  been  given 
to  Brennan,  as  trustee  for  another  person, one  Morrell, 
“to  secure  a debt  alleged  to  be  due  by  defendant’s 
late  father  to  Morrell”  And  of  the  third  mortgage  the 
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affidavit  said  nothing.  The  release,  Gardner  swore,  1850. 
was  executed  by  persuasion  of  the  defendant,  while  Prentiss 
Gardner  was  somewhat  in  difficulty,  and  upon  the  Brennan, 
defendant’s  assurance  that  it  would  only  operate  as 
a mortgage  to  secure  past  and  future  advances  made 
to  Gardner , and  for  the  purpose  of  paying  two  judg- 
ments obtained  against  him  by  other  persons;  and 
that  it  was  in  fact  the  same  as  a mortgage  for  that 
purpose. 

Gardner  further  swore,  that  ever  since  the  execution 
of  such  release  it  had  been  treated  as  a security  only ; 
that  the  property  was  worth  1500£.  or  2000£.,  and 
stated  that  he  was  willing  to  attorn  if  he  could  do 
so  without  prejudice  to  his  equity  in  the  premises. 

The  leases  under  which  Gardner  claimed  to  hold 
were  dated  the  13th  day  of  May,  1850  ; one  for  a term  statement, 
of  one  year,  the  other  for  seven  months,  at  a rent  of 
37£.  10s.  and  20 1.  respectively ; and  together  these 
leases  embraced  all  the  property  the  subject  of  the 
motion,  except  the  village  lot  No.  1,  and  those  men- 
tioned in  the  notice  as  formerly  owned  by  other 
parties ; and  were  sent  to  Gardner , as  he  alleged  in 
his  affidavit,  by  Brennan  from  Oswego,  after  the 
commencement  of  the  suit,  and  after  having  been 
frequently  urged  by  Gardner  to  come  to  a settlement ; 
and  not  feeling  satisfied  with  his  position,  he  went  to 
Oswego  and  urged  the  defendant  to  come  to  some 
terms,  and  to  give  him  ( Gardner ) some  documents 
which  would  show  the  real  nature  of  his  interest  in 
the  premises,  but  which  Brennan  refused  to  do, 
although  he  acknowledged  that  he  had  an  equitable 
interest  in  the  premises. 

The  defendant  filed  no  affidavit  on  the  present 
motion. 

Mr.  Mowat,  for  the  plaintiff,  cited  Empringham  v.  Argument. 
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1850.  Shortt,  ( a ) and  Reid  v Middleton  ( b ),  and  relied  on 
them  as  warranting  the  present  motion  being  granted. 

V 

Brennan.  ^ Turner  for  defendant. 

Argument. 

Mr.  C.  W.  Cooper  and  Mr.  R.  Cooper,  for  Gardner r 
submitted  that  he  was  in  the  position  of  a mortgagor 
in  possession,  and  that  under  such  circumstances  the 
Court  would  not  order  him  either  to  give  up  posses- 
sion or  attorn. 


lt  The  Chancellor. — The  determination  of  this 
motion,  does  not  appear  to  us  to  involve,  necessarily, 
any  consideration  of  the  merits,  as  between  Gardner 
and  the  defendants ; and,  under  such  circumstances, 
it  is  desirable,  and  with  a view  to  Gardner’s  interest 
proper,  that  we  should  refrain  from  expressing  any 
opinion  upon  matters  which  may  come  before  us  on 
a future  occasion  in  a fuller  state  of  development. 

As  between  the  plaintiff  and  the  defendant,  it  is 
not  to  be  denied  that  a very  considerable  debt,, 
amounting  to  above  1250 1.  was  at  one  time  due  from 
Gardner  to  the  partnership.  This  was  asserted  by 
Brennan  at  a time  when  no  reason  for  misrepresen- 
tation would  seem  to  have  existed,  and  the  release 
of  Gardner’s  debt  formed  part  of  the  proposition  which 
immediately  preceded  the  suit.  If,  therefore,  Brennan 
is  to  be  regarded  as  a mortgagee  merely,  as  Gardner 
would  represent,  still  it  is  not  denied  that  Gardner 
is  in  default,  and  that  a considerable  sum  is  due 
upon  the  security.  Gardner  has  no  right  to  the.  con- 
tinued possession  of  the  property  against  the  will  of 
the  mortgagee  ; and  the  plaintiff  would,  under  the 
circumstances  of  this  case,  be  entitled  to  be  placed 
in  the  receipt  of  the  rents  and  profits  through  the 
medium  of  the  receiver. 

On  the  other  hand  assuming  Brennan  to  be,  as  he 

(l>)  i T.  & R.  155. 
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represents  himself,  the  actual  owner  of  this  estate,  1850. 
we  have  before  determined — that,  upon  the  evidence 
before  us,  coupled  with  the  spoliation  of  which  the  Brennan, 
defendant  has  been  guilty,  this  property  is  to  be 
regarded,  in  equity,  as  belonging  to  the  partnership, 
so  far  at  least  as  to  entitle  the  plaintiff  to  have  the 
receiver  put  into  possession.  In  either  view,  there- 
fore, without  determining  against  the  title  set  up  by 
Gardner  upon  the  argument,  based  either  upon  the 
discrepancy  between  the  case  now  stated  by  him  and 
his  former  solemn  deeds,  or  upon  the  inconsistent 
course  pursued  and  statements  made  by  him,  subse- 
quent to  the  institution  of  this  suit,  and  without  con-  Judgment> 
sidering  whether  Gardners  equity  to  have  these 
transactions  set  aside  as  fraudulent — the  proper  sub- 
ject of  a bill  on  his  behalf  seeking  that  relief — could 
have  furnished  a valid  answer  to  this  application ; 
without  entering  upon  those  topics,  -we  think  that 
Gardner  has  shown  no  title  to  the  present  possession 
of  this  property. 

But,  apart  from  any  consideration  of  the  proper 
legal  conclusion,  Gardner  himself  can  scarcely  be 
said  to  resist  the  motion,  he  submits  by  his  affidavit, 
either  to  attorn  or  to  give  up  possession. 

Under  all  the  circumstances,  the  proper  order  will 
be  to  refer  it  to  the  Master  to  fix  an  occupation  rent, 
at  which  Gardner  may  continue  in  possession,  if  he 
so  desire  it.  The  leases  executed  by  Brennan , after 
the  institution  of  this  suit,  do  not  strengthen  Gard- 
ner s title,  upon  the  plain  ground  that  he  himself 
treats  them  as  colorable ; and,  for  the  same  reason, 
they  afford  no  criterion  of  the  real  value  of  this  pro- 
perty. Should  Gardner  decline  to  become  the  occu- 
pier upon  these  terms,  then,  we  think,  that  he  must 
be  ordered  to  deliver  possession  to  the  receiver. 
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1850. 

Nov.  8,  & 
Dec.  3. 
Fuller 
v. 

Richmond. 


Statement* 


Fuller  y.  Richmond. 


Injunction — Specific  performance — Practice-  Pro  confesso. 

The  plaintiff  contracted  with  two  of  the  defendants  for  the  manufacture 
by  them  of  five  thousand  saw-logs,  to  be  delivered  at  the  mouth  of  the 
River  Trent,  for  which  he  was  to  pay  partly  by  instalments  during 
the  progress  of  the  work  and  the”,  residue  when  the  logs  should  be 
delivered  at  the  place  designated,  and  at  the  same  time  or  immediately 
afterwards  it  was  verbally  arrainged  that  the  logs,  as  they  were 
manufactured,  should  be  marked  with  the  plaintiff’s  initials  and  should 
be  delivered  to  him  as  a security  for  his  advances,  without  prejudice 
to  the  agreement  for  their  being  conveyed  to  the  mouth  of  the  river. 
The  stipulated  advances  were  duly  made,  and  the  logs  as  manufactured 
were  marked  with  the  plaintiff’s  initials,  but  not  otherwise  delivered 
to  him.  Held , that  the  manufacturers  could  not  afterwards  dispose  of 
these  logs  to  the  prejudice  of  the  plaintiff ; and,  having  attempted  to 
do  so,  by  selling  and  delivering  them  to  a third  person  for  value,  but 
who  had  notice  of  the  plaintiff’s  claim,  an  injunction  was  granted  to 
prevent  their  removal  by  such  person. 

Where  one  of  several  defendants  makes  default  in  answering,  and  the 
plaintiff  has  obtained  an  order  to  set  down  the  bill  to  be  taken  pro 
confesso  as  against  that  defendant,  the  cause  must  be  heard  against  all 
the  defendants  at  the  same  time. 

In  this  case  an  injunction  had  been  granted  ex  parte 
restraining  “ the  defendant  from  selling,  transferring 
or  removing  the  logs  in  the  bill  mentioned  from  the 
boom  at  the  mouth  of  the  River  Trent and  the 
plaintiff  now  moved,  upon  notice,  that  the  injunction 
so  granted  should  be  extended  “ to  restrain  the  defen- 
dants and  each  and  every  of  them,  their,  each  and 
every  of  their  agents,  servants  and  workmen,  from 
meddling  or  interfering  with  the  logs  in  the  bill  filed 
in  this  cause  mentioned,  or  any  of  them,  and  from 
preventing  the  plaintiff,  his  agents,  servants  and 
workmen,  or  any  of  them,  in  the  removal  or  trans- 
portation of  the  same  logs  or  any  of  them  from  the 
River  Trent  to  Alexandria,  in  the  said  bill  mentioned, 
or  from  taking  possession  of  the  same  or  any  of  them 
and  dealing  with  and  using  the  same  as  his  own.” 

The  bill  in  this  cause  was  filed  by  J ohn  W.  Fuller , 
of  Alexandria,  in  Jefferson  County,  in  the  State  of 
New  York,  against  Cyrus  C.  Richmond , William  Carl 
and  George  W.  Redmond , and  set  forth  that  on  the  24th 
day  of  November,  1849,  an  agreement  had  been 
entered  into  between  the  plaintiff  and  the  defendants 
Richmond  and  Carl , which  was  partly  reduced  into 
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writing,  and  the  writing  was  to  the  effect  that  Rich-  1850. 
mond  and  Carl,  in  consideration  of  the  sum  of  1000 1. 
to  he  paid  to  them  in  parts  or  parcels  as  therein  RichSond. 
mentioned,  by  the  plaintiff,  did  thereby  promise  bar- 
gain, agree  and  undertake  to  make  and  manufacture 
5000  saw-logs  for  plaintiff  of  certain  specified  dimen- 
sions ; and  Richmond  and  Carl,  in  consideration  of 
the  advances  and  payments  therein  mentioned,  to  be 
well  and  faithfully  made  to  them  or  either  of  them 
or  plaintiff,  did  further  promise  and  agree  to  deliver 
or  have  ready  for  delivery  to  plaintiff  on  or  before  the 
10th  day  of  June  1850,  at  the  mouth  of  the  River  Trent , 
in  said  river,  one-half  of  said  logs  to  be  manufactured 
as  aforesaid,  and  the  remainder  thereof  to  be  de- 
livered to  plaintiff  or  ready  for  delivery  on  or  before 
the  1st  day  of  August  following,  in  like  manner ; statement, 
and  Richmond  and  Carl  further  promised  and  agreed 
to  make  and  provide  a sufficient  boom  of  square 
white  pine  timber,  of  certain  specified  dimensions 
and  well  secured,  for  the  purpose  of  towing  the  said 
logs  to  Alexandria  Bay,  on  the  American  side  of  the 
Biver  Saint  Lawrence. 

And  Fvdler , in  consideration  of  such  undertaking 
of  Richmond  and  Carl,  and  in  contemplation  of  the 
faithful  performance  of  the  contract  on  their  part,  did 
promise  and  agree  to  advance,  for  the  purpose  of 
aiding  in  the  performance  of  the  contract,  to  Richmond 
and  Carl  or  either  of  them  the  sum  of.  50£.  on  the  1st 
day  of  December,  the  sum  of  100£.  on  the  15th  day 
of  January  next  ensuing  the  date  of  the  said  contract, 
and  in  addition  thereto  the  sum  of  7 51.  on  the  13th  of 
each  month  during  the  progress  of  the  contract ; and 
Fuller  further  agreed  to  pay  Richmond  and  Carl  at 
the  rate  of  four  shillings  Halifax  currency  for  each  and 
every  standard  log  so  to  be  delivered  on  the  days  and 
time  aforesaid,  or  when  the  same  should  be  ready 
for  delivery  as  aforesaid,  as  by  the  memorandum  of 
agreement  when  produced  would  appear. 
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1850.  The  bill  stated  that  it  was  at  the  same  time  verbally 
agreed  between  plaintiff  and  Richmond  and  Carl  that 
Richmond,  the  said  logs,  when  and  as  they  were  manufactured, 
should  be  marked  with  the  initials  of  plaintiff  and 
should  as  manufactured  be  delivered  to  plaintiff,  as 
a security  to  him  for  the  advances  made  and  to  be 
made  on  account  of  the  said  contract. 

It  also  appeared  that  the  logs  were  afterwards  duly 
manufactured  and  marked  with  the  initials  of  the 
plaintiff,  some  of  them  by  one  Craig , acting  as  the 
agent  of  the  plaintiff,  and  the  rest  by  the  men  em- 
ployed by  Richmond  and  Carl,  and  that  all  the  advances 
were  duly  made,  and  about  400  of  the  logs  were 
actually  delivered  to  plaintiff. 

When  the  rest  of  the  logs  were  conveyed  near  to  the 
statement,  mouth  of  the  River  Trent,  Richmond  and  Carl,  having 
become  indebted  to  the  other  defendant,  Redmond , 
sold  and  delivered  the  said  logs  to  him. 

The  prayer  of  the  bill  was  for  a specific  perfor- 
mance of  the  contract  by  Richmond  and  Carl  and  an 
inj  unction. 

The  statements  of  the  bill  were  verified  by  the 
affidavits  of  two  persons,  Craig  and  Mr.  J ames  Robert- 
son, who  had  prepared  the  written  agreement.  Seve- 
ral affidavits  were  filed  in  opposition  to  the  motion. 

The  account  Carl  gave  of  the  parol  agreement  was, 
that  at  the  time  of  entering  into  the  written  agree- 
ment Craig , as  agent  of  plaintiff*,  proposed  to  procure 
a larger  marking  hammer  than  any  in  use  upon  the 
riyer,  so  that  the  mark  might  not  be  covered  or  obli- 
terated by  any  other  mark,  and  that  he  (Carl)  told 
Craig  he  might  do  so ; but  that  such  permission  was 
given  only  for  the  purpose  of  identifying  said  logs, 
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and  not  to  effect  a delivery  of  the  same  or  of  any  part  1850. 
thereof.  Richmond , in  his  affidavit,  did  not  deny  or 
refer  in  any  way  to  the  parol  agreement.  Richmond. 

It  appeared  that  the  defendant  Redmond , when  he 
bought,  knew  that  the  plaintiff  made  some  claim  to 
the  logs,  and  in  the  affidavit  filed  by  him  he  swore, 

“ that  prior  to  and  at  the  time  of  the  said  sale,  to 
deponent  the  said  Richmond  and  Carl  assured  depo- 
nent that  the  said  plaintiff  had  no  lien  or  security 
upon  or  right  to  the  said  logs  or  any  of  them,  and 
that  he  had  no  notice  whatever  of  any  such  right 
prior  to  such  sale.” 

Mr.  Mowat  and  Mr.  Turner  for  the  plaintiff. 

Mr.  Vankoughnet  and  Mr.  Strong,  for  Redmond. 

Argument. 

Mr.  R.  Cooper  for  Richmond  and  Carl. 

For  the  plaintiff,  it  was  contended  that  this  was  a 
case  where  any  damages  that  would  be  obtained 
from  a jury  would  not  be  a sufficient  compensation 
for  the  loss  sustained  by  him  from  being  unable,  as 
set  forth  in  the  bill,  to  carry  on  his  business  ; and 
wherever  that  is  the  case  equity  will  decree  specific 
performance  of  the  contract,  a breach  of  which  is 
about  to  committed ; and  even  without  reference  to 
this  class  of  cases,  the  court  will  grant  an  injunction, 

— Langton  v.  Horton  (a) ; Buxton  v.  Lister  ( b ) ; 
Adderley  v.  Dixon  (c) ; Withy  v.  Cottle . (d) ; Duncuft 
v.  Albrecht  (e)  Show  v.  Fisher  (/) ; Monkhouse  v. 

Hay  (g) ; Kewlands  v.  Raynter  (h). 

The  marking  of  the  logs  with  the  initials  of  the 
plaintiff  was  an  act  sufficient  to  change  the  property 


(a)  4 Hare  560.  (6)  3 Atk.  384.  (c)  1 S.  & S.  607.  ( d ) 1 S.  & S.  174.  (e)  12  Sim.  189- 
(/)  12  Jurist,  152,  S.  C.  2 De  G.  & S.  11.  ( g ) 8 Price,  269.  (h)  4 M.  & C.  408. 
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1850. 

Fuller 

v. 

Richmond. 


Argument. 


in  them ; this  was  clearly  decided  by  the  Court 
of  Queen’s  Bench  in  the  case  of  Dunning  v. 
Gordon  (a) ; for  although  in  that  case  the  facts  are 
not  distinctly  stated  in  the  report,  still  it  is  evident 
from  what  does  appear,  that  an  actual  delivery  could 
not  have  taken  place ; for  if  ^it  had,  then  no  such 
question  as  arose  in  that  case  could  have  arisen ; 
therefore  it  was  submitted  that  the  mere  fact  of 
marking  the  logs  must  have  operated  as  a delivery 
sufficient  to  change  the  property. — Hodgson  v.  Le 
Bret  (b) ; Baines  v.  Jevons  (c).  MucJdow  v.  Man- 
gles (d)  may  be  cited  by  the  other  side  to  show  that 
what  took  place  here  did  not  vest  any  property.  In 
that  case  it  was  held  that  the  builder  of  a vessel 
having  painted  the  name  on  the  ship  was  not  suffi- 
cient to  change  the  property ; however,  that  case  has 
been  doubted. — Carruthcrs  v.  Payne  (e)  Clark  v. 
Spence  (/)  is  a strong  authority  in  favor  of  the  view 
taken  by  the  plaintiff ; Battersby  v.  Gale  ( g ) is  also 
a strong  case  in  his  favor.  There  a ship,  the  subject 
of  the  contract,  was  partly  built,  and  some  instal- 
ments of  the  price  paid,  and  both  the  counsel  and 
Court  appear  to  have  treated  it  as  settled,  that  the 
ship  belonged  to  the  purchaser;  the  only  question 
argued  being  whether  the  assignee  of  the  builder 
who  had  become  bankrupt,  had  any  claim  for  the 
excess  of  the  value  of  the  ship,  so  far  as  it  was  built, 
over  the  amount  which  had  been  paid.  Wood  v. 
Rowcliffe  (h) ; Doloret  v.  Rothschild  (i) ; Story  on  Con- 
tracts sec.  810,  were  also  cited. 

For  the  defendant  Redmond. 

The  counsel  for  the  plaintiff  insist  that  an  actual 
delivery  of  these  logs  has  taken  place ; if  so,  then 
the  plaintiff  is  out  of  Court  and  an  action  of  trover 
is  the  proper  course  for  him  to  take  in  order  to  ob- 

r (a)  4 U.  C.  Q.  B.  399.  {&)  1 Camp.  233.  (c)  7 C.  & P.  288.  (d)  1 
Taunt.  318.  (<?)  5 Bing.  276.  (/)  4 A.  & E.  469.  {#)  4 A.  & E.  458. 
note  b.  {&)  3 Hare,  304.  (*)  1 S.  & S.  590. 
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tain  relief.  The  case  of  Langton  v.  Horton , relied  so  1850. 
strongly  on  by  the  plaintiff  it  is  submitted  is  no  au- 
thority  in  this  case.  There,  the  assignment  was  of  Richmond, 
the  future  earnings  of  a vessel,  such  an  assignment 
was  invalid  at  law,  and  the  only  place,  therefore,  in 
which  Langton  could  obtain  the  relief  sought,  was  in 
a court  of  equity,  and  in  giving  judgment  the  Vice- 
Chancellor  based  his  decision  expressly  on  that  ground. 

[Per  Cur. — They  say  that  their  legal  title  is  com- 
plete for  some  purposes,  and  is  such  as  entitles  them 
to  come  to  this  Court,  to  prevent  their  agent  from 
dealing  illegally  with  their  property.] 

As  to  the  agency,  a question  arises  whether  the 
merely  marking  the  logs  with  the  initials  of  the  plain- 
tiff would  operate  as  a delivery,  it  may  have  been  Argument, 
that  Richmond  and  Carl,  when  getting  out  these  logs, 
had  intended  them  for  the  plaintiff*,  but  having  after- 
wards changed  their  minds  on  this  point,  they  had  a 
perfect  right  to  dispose  of  the  logs  to  any  persons  desi- 
rous of  purchasing.  And  even  supposing  it  clear  that 
they  acted  as  agents  of  plaintiff*,  Redmond  is  not 
bound,  unless  it  be  shewn  that  he  was  aware  of  the 
fiduciary  character  which  they  filled. 

As  to  the  argument  that  Fuller  is  in  extensive  busi- 
ness, and  that  the  loss  of  these  logs  will  be  a serious 
damage  to  him ; the  same  argument  might  be  made 
use  of  in  almost  every  case  of  a contract  to  deliver 
any  chattel,  or  even  a promise  to  pay  a sum  of  money 
by  a particular  day.  Saw  logs,  it  was  submitted, 
were  not  entitled  to  any  greater  consideration  by 
the  Court,  and  no  difference  existed  as  to  the  rules 
that  should  govern  the  Court  in  deciding  a question 
respecting  this  species  of  property,  any  more  than  if 
the  subject  in  litigation  where  a horse,  or  any  other 
chattel. 
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1850.  The  plaintiff  does  not  pretend  that  these  logs  have 
any  peculiar  value,  so  as  to  entitle  him  to  come  for 
Richmond  the  interposition  of  this  Court. 

[The  Chancellor. — Suppose  this  had  been  a 
contract  for  the  delivery  of  a certain  quantity  of  rail- 
road iron  at  Quebec  at  the  close  of  the  navigation, 
and  that  accordingly  a consignment  was  made,  but 
on  the  arrival  of  the  vessel  at  the  port  of  Quebec  it 
became  known  that  the  vendor  was  about  to  sell  and 
deliver  the  iron  to  a third  party,  would  not  that  be  a 
case  in  which  the  vendee  would  have  a right  to  apply 
to  a court  of  equity  to  restrain  such  improper  dealing  ?] 

It  probably  would,  if  it  could  be  shewn  that  no 
other  iron  such  as  had  been  contracted  for  could  be 
obtained  ; but  here,  for  all  that  appears,  the  plaintiff 
can  obtain  the  same  description  and  number  of  logs 
from  other  parties.;  and  no  pretence  is  set  up  that 
Argument,  ^hey  are  of  any  peculiar  value.  If  they  had  been 
sawn  up  into  lumber,  it  would  have  become  impos- 
sible to  perform  the  contract  which  had  been  entered 
into ; and  if  the  court  should  order  Redmond  to  deli- 
ver up  these  logs,  he  must  buy  others — this  the  plain- 
tiff can  do  as  well  as  Redmond. 

It  was  also  contended  that  the  effect  of  the  delivery 
to  Craig,  even  if  it  took  place,  gave  plaintiff  a lien 
for  his  advances  and  nothing  more,  leaving  in  Rich- 
mond and  Carl  the  right  of  disposing  of  the  property 
subject  thereto.  Atkinson  v.  Bell  ( a),  Clark  v.  Bidwer 
(b),  Logan  v.  Le  Mesurier,  (c),  and  The  Law  Magazine , 
vol.  12,334,  were  cited. 

The  Counsel  for  Richmond  and  Carl  took  the  same 
objections  as  had  been  taken  on  behalf  of  Redmond . 

judgment.  The  Chancellor. — It  will  be  unnecessary  for  us 
to  pronounce  any  order  upon  the  present  motion, 


(a)  8 B.  & C.  277  ; ( b ) 11  M.&  W.  243  ; (c)  12  Jurist,  1091. 
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because  it  was  very  properly  arranged  between  the  1850. 
parties  that  the  plaintiff  should  be  permittted  to  re- 
move  the  saw-logs  which  form  the  subject  of  this  suit,  Richmond, 
upon  giving  security,  in  case  the  Court  should  be  of 
opinion  that  the  original  injunction  was  properly 
granted. 

In  discussing  the  propriety  of  the  injunction  order, 
made  on  the  ex  parte  application  of  the  plaintiff,  seve- 
ral important  questions  were  suggested  by  the  learned 
counsel  for  the  plaintiff,  in  anticipation  of  the  argu- 
ments which  he  supposed  would  be  urged  against  the 
order.  Some  of  those  questions  were  not  discussed 
because  the  learned  counsel  for  the  defendants  con- 
ceded them,  and  argued  his  case  upon  the  assumption, 
that,  either  the  contract  of  these  parties,  or  their  sub- 
sequent dealings,  had  the  effect  of  transferring  the 
property  in  the  logs  in  question  to  the  plaintiff.  He 

r ^ f , 1 1 Judgment 

contended  that  the  arguments  adduced  on  the  part  oi 
the  plaintiff  for  the  purpose  of  establishing  that  the 
property  had  vested  in  him,  (which  were  not  im- 
pugned), were  destructive  of  his  equity,  inasmuch  as 
they  evinced  that  an  action  of  trover,  and  not  a bill 
in  equity  was  his  proper  remedy ; and  he  argued  very 
forcibly  that,  as  a general  rule,  a bill  in  equity  will 
not  lie  for  the  specific  performance  of  a contract  relat- 
ing to  chattels,  or  for  the  delivery  of  specific  chattels, 
some  speciality  in  the  nature  of  the  contract  being 
essentially  requisite  to  sustain  the  former,  and  some 
peculiarity  in  the  nature  of  the  chattel  rendering  the 
action  of  trover  an  imperfect  remedy,  being  necessary 
to  found  the  jurisdiction  in  the  latter,  and  the  Pusey 
Horn  case  and  others  of  that  class  were  cited. 

Viewing  this  case  in  the  light  in  which  it  was 
presented  by  the  learned  counsel  for  the  defendant,  I 
have  no  difficulty  in  deciding  that  this  injunction 
was  properly  granted.  In  that  respect  it  seems  to 
me  clear  that  the  plaintiff  has  a right  to  come  here, 
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1850.  for  the  purpose  of  restraining  his  agent  from  the 
Fuller  wrongful  disposition  of  that  which,  upon  the  hypo- 

Richmond.  thesis,  is  confessedly  the  plaintiff’s  property,  with- 
out reference  to  the  nature  of  that  property ; because 
I am  of  opinion  that  the  right  to  be  protected  in  the 
enjoyment  of  personal  property,  in  specie,  is  not,  either 
in  reason,  or  upon  authority,  confined  to  cases  where 
the  property  in  respect  to  which  the  jurisdiction  is 
invoked  is  of  peculiar  value  ( a ) ; but  that  (to  borrow 
the  language  of  Lord  Gottenham ) “ where  a fiduciary 
relation  subsists  between  the  parties,  whether  it  be 
the  case  of  an  agent,  or  a trustee,  or  a broker,  or  whe- 
ther the  subject  matter  be  stock,  or  cargoes,  or  chattels 
of  whatever  description,  the  court  will  interfere  to  pre- 
vent a sale,  either  by  the  party  entrusted  with  the 
goods,  or  by  a person  claiming  under  him,  through  an 
alleged  abuse  of  power.’’ 

udgment.  Acting  upon  the  doctrine  so  explicitly  stated  in 
Wood  v.  Rowecliffe,  which  seems  to  me  sustained  by 
decided  cases,  and  calculated  to  promote  the  ends  of 
justice,  (especially  in  this  province,  and  with  regard 
to  this  particular  sort  of  contract),  it  is  obviously  un- 
necessary to  pronounce  any  opinion  upon  the  question 
made  on  the  argument  of  this  motion,  as  to  the  juris- 
diction of  this  Court  to  decree  the  specific  performance 
of  a contract  respecting  chattels ; because,  whatever 
may  be  the  proper  conclusion  upon  that  subject,  the 
plaintiff  has,  in  my  opinion,  a right  to  come  here  for  an 
injunction  upon  the  principle  just  stated  : but,  lest  I 
should  seem  to  raise  doubts  where  none  appear  to  me 
to  exist,  it  is  proper  to  add,  subject  to  any  change  of 
opinion  which  future  argument  may  produce,  that 
modern  authority,  in  my  opinion,  tends  to  extend 
rather  than  restrict  the  doctrine  established  in 
Buxton  v.  Lister  (b),  and  the  other  cases  of  that 
class. 


(a)  Wood  v.  Rouseliffe,  3 Hare,  304  ; 6 Hare,  183.  (6)  3 Atk.  383. 
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The  other  questions — namely,  whether  the  property.  1850. 
in  these  logs  had  vested  in  the  plaintiff,  or  whether,  if  Fuller 
not  so  vested,  an  equitable  charge  had  not  been  created  Richmond, 
in  his  favour,  were  not  discussed.  The  learned  counsel 
for  the  defendant  rather  assumed,  as  I have  said,  that 
the  property  had  so  vested.  Under  these  circum- 
stances, I have  not  thought  it  necessary,  in  disposing 
of  this  motion,  to  pronounce  any  decided  opinion  upon 
several  propositions  advanced  by  the  learned  counsel 
for  the  plaintiff,  because  I am  satisfied  that  the  present 
case,  if  not  governed  by  former  decisions,  comes  so 
near  some  of  them  as  to  make  it  our  duty  to  preserve 
this  property  in  medio,  until  that  question  shall  have 
been  finally  settled  (a). 

I do  not  accede  to  the  argument  advanced  on  the 
part  of  the  plaintiff,  that  the  Statute  of  Frauds  does 
not  apply  to  contracts  of  this  character.  For  although 
that  would  seem  to  have  been  so  decided  in  Groves  v.  Judgment 
Buck  (6),  yet  that  case  was  subsequently  questioned, 
and  seems  to  have  been  overruled  by  Smith  v.  Sur- 
man  (c),  which  very  much  resembles  the  present ; 
and  if  the  Statute  of  Frauds  would  (apart  from  the 
consideration  to  which  I shall  presently  advert)  apply, 
it  would  seem  that  such  a written  contract  could  not, 
at  law  at  least,  be  varied  in  any*respect  by  a parol 
agreement.  That  was  so  determined,  with  respect  to 
the  4 th  section  of  the  stat.  in  Goss  v.  Lord  Nugent  (d). 

The  same  principle  was  subsequently  applied  to  a con- 
tract falling  within  the  17th  sec.  in  Steed  v.  Dawber  (e), 
and  seems  to  have  been  further  extended  in  the  subse- 
quent case  of  Marshall  v.  Lynn  (/).  But,  assuming 
that  there  is  nothing  in  the  nature  of  this  contract  to 
prevent  the  application  of  this  statute,  and  that  such 
a written  contract,  unless  excepted  out  of  the  statute, 
cannot  be  varied  by  an  independent  parol  agreement, 

(a)  Newland  v.  Paynter,  4 M.  & C.  413.  (&)  3 M.  & S.  178.  (c)  9 B.  & C.  340. 

(d)  5 B.  & Ad.  58 ; see  also  Stowell  v.  Robinson,  3 B.  U.  C.  928.  (e)  10  A.  & E.  57. 

(/)  6M.&W.  189. 
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has  not  this  case  been  taken  out  of  the  statute  by 
Fuller  means  of  the  partial  payments  which  are  shewn  to 
Richmond,  have  been  made  ? (a).  A note  in  writing  is  required 
to  the  validity  of  a contract  falling  within  the  17th 
section,  if  the  case  be  not  brought  within  the  speci- 
fied exceptions  ; but,  being  brought  within  those  excep- 
tions, is  not  the  contract  to  be  regarded,  for  the  present 
purpose,  g,s  unaffected  by  the  statute  ? And  is  it  not 
capable  of  being  varied  by  a subsequent  parol  agree- 
ment, to  the  same  extent  as  an  ordinary  written 
agreement  ? 

Again,  are  the  principles  upon  which  evidence  of 
a subsequent  parol  contract  was  rejected,  in  the  cases 
to  which  I have  referred,  applicable  at  all  to  such  a 
parol  agreement  as  is  relied  on  here  ? The  property 
in  these  logs,  it  may  be  assumed,  would  not  have 
passed,  irrespective  of  arrangement,  until  the  delivery 
judgment.  the  mouth  of  the  Trent.  But  would  it  not  have 
been  competent  to  the  parties  to  have  subsequently 
agreed  to  the  delivery  of  the  logs,  and  the  transfer  of 
the  property  at  an  earlier  period  ? And  if  a delivery, 
either  actual  ‘5r  symbolical,  were  made,  for  the  pur- 
pose of  so  vesting  the  property  in  the  vendee,  must 
not  evidence  of  the  intention  or  agreement  of  the 
parties,  upon  which  such  delivery  was  had,  have  been 
admissible  ? 

Assuming  this  contract,  then,  to  be  excepted  out  of 
the  Statute  of  Frauds,  on  one  or  other  of  the  grounds 
to  which  I have  referred,  and  that  it  is  to  be  regarded 
as  a written  contract  unaffected  by  that  statute,  no 
doubt  can  exist,  I presume,  that  such  a contract  may 
be  varied  (if  this  be  a variation)  by  a subsequent 
parol  agreement.  In  delivering  the  judgment  of  the 
court  in  Goss  v.  Lord  Nugent  (b),  Lord  Denman 
observed — “ But  after  the  agreement  has  been  reduced 
to  writing,  it  is  competent  to  the  parties,  at  any  time 


(a)  Walker  v.  Messey,  16  M.  & W.  302.  (b)  5 B.  Ad.  65. 
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before  breach  of  it,  by  a new  contract  not  in  writing^  1850. 
either  altogether  to  wave,  dissolve  or  annul  the  for- 
mer  agreement,  or  in  any  manner  to  add  to  or  sub-  Richmond, 
tract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus 
to  make  a new  contract ; which  is  to  be  proved  partly 
by  the  written  agreement  and  partly  by  the  subsequent 
verbal  terms  engrafted  upon  what  will  be  thus  left  of 
the  written  agreement.”  And  the  judgment  of  the 
same  noble  Lord  in  Steed  v.  Daivber  ( a ),  is  to  the 
like  purport. 

* Then,  looking  at  the  evidence  adduced,  what  is  its 
effect  ? That  the  logs  were  marked  with  the  plain- 
tiff’s initials  is  not  denied ; and,  in  my  opinion,  the 
proper  conclusion  to  be  drawn  from  the  affidavits 
before  us  is,  that  thev  were  so  marked  ifr  pursuance 
of  an  agreement  between  the  parties,  that,  as  manu- 
factured, they  should  become  the  property  of  the 
plaintiff,  in  order  to  his  security  for  the  large  advances  Judgment, 
he  was  bound  to  make  under  the  original  contract  of 
sale.  This  agreement  is  distinctly  stated  in  the  bill, 
and  verified  by  the  affidavits  filed  on  the  part  of  the 
plaintiff ; and  the  qualified  denial  on  the  part  of  the 
defendants,  so  far  from  shaking  my  confidence  in  the 
plaintiff’s  statement,  tends  rather  to  confirm  my 
belief  in  their  general  truth.  The  manual  delivery  is 
denied.  That  was  not  asserted.  But  the  agreement 
that  the  logs,  as  manufactured,  should  become  the 
plaintiff’s  property  in  order  to  his  security,  and  the 
marking,  in  pursuance  of  that  arrangement,  has  not 
been  satisfactorily  denied.  Now  had  those  terms 
been  incorporated  in  the  written  contract,  would  not 
the  property  in  tlie  logs,  as  marked,  have  vested  in 
the  plaintiff  ? In  delivering  judgment  in  Logan  v. 
LeMesurier  (6),  a ‘case  in  some  respects  analagous 
to  the  present,  Lord  Brougham  observed — “ To  con- 
stitute a sale,  which  shall  immediately  pass  the  pro- 


(a)  io  A.  &^E.  57.  (?>)  Jurist,  1091. 
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1850.  perty,  it  is  necessary  that  the  thing  sold  should  be 
ascertained  in  the  first  instance,  and  that  there  should 
Richmond.  be  a Price  ascertained  or  ascertainable ; but  the  par- 
ties may  buy  and  sell  a given  thing,  nothing  remain- 
ing to  be  done  for  ascertaining  it,  but  the  price  to  be 
afterwards  ascertained  in  a manner  fixed  by  the  con- 
tract of  sale  or  upon  a quantum  valebat ; or  they  may 
agree  that  the  sale  shall  be  complete,  and  the  pro- 
perty pass  in  the  specific  thing,  although  the  delivery 
of  possession  is  postponed,  and  although  something 
shall  remain  to  be  done  by  the  seller  before  delivery,, 
or  they  may  agree  that  nothing  remaining  to  be  done 
for  ascertaining  the  thing  sold,  yet  that  the  sale  shall 
not  be  complete,  and  the  property  shall  not  pass 
before  something  is  done  to  ascertain  the  amount  of 
the  price.  The  question  must  always  be — what  was 
the  intention  of  the  parties  in  that  respect  ? And  that 
is  of  course  to  be  collected  from  the  terms  of  the  con- 
Judgment  tract.  If  those  terms  do  not  shew  an  intention  of 
immediately  passing  the  property  until  something  is 
done  by  the  seller,  before  delivery  of  possession,  then 
the  sale  cannot  be  deemed  perfected,  and  the  property 
does  not  pass  until  that  thing  be  done.”  And  in 
Clarke  v.  Spence  ( a ),  upon  a contract  to  build  a ship, 
the  price  to  be  paid  by  instalments  at  certain  specified 
stages  of  the  work,  the  court  determined  (in  deference 
to  a dictum  of  Lord  Tenderden  upon  a similar  con- 
tract) that  an  intention  to  vest  in  the  purchaser,  for 
his  security,  the  property  in  an  incomplete  chattel,, 
upon  payment  of  the  specified  instalments,  was  to  be 
collected  from  the  contract,  and  they  held  the  property 
to  have  vested  accordingly,  although  the  agreement 
contained  no  express  provision  to  that  effect,  and 
although  they  considered  such  construction  unnatural. 
The  observation  of  Mr.  Justice  Wightman,  in  deliver- 
ing the  judgment  of  the  court,  has' a material  bearing 
upon  the  case  now  before  us.  He  observed — “ It  is 
not  so  made  by  the  contract  in  question  in  express 


(a)  4 A.  & E.  470 ; see  also  Dunning  v.  Gordon,  4 U.  C.  Rep.  400. 
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terms,  neither  was  it  in  the  case  of  Wood  v.  Bus-  1850. 
sell  (a),  but  we  apprehend  that  the  passage  above 
cited  from  the  judgment  in  that  case,  is  founded  on  Richmond. 
the  notion  that  provision  for  the  payment,  regulated 
by  particular  stages  of  the  work,  is  made  in  the  con- 
tract, with  a view  to  give  the  purchaser  the  security 
of  certain  portions  of  the  work  for  the  money  he  is 
to  pay,  and  is  equivalent  to  an  express  provision  that 
on  payment  of  the  first  instalment . the  general  pro- 
perty in  so  much  of  the  vessel  as  is  then  constructed 
shall  vest  in  the  purchaser.  If  this  notion  be  correct, 
the  payment  is  no  doubt  material  to  the  vesting  of 
the  property,  and  the  effect  of  such  payment  is,  that 
there  is  not  only  an  appropriation  of  so  much  of  the 
vessel  as  is  then  constructed,  but  also  a vesting  of 
the  general  property  in  so  much  in  the  purchaser, 
subject  to  the  right  of  the  builder  to  retain  it,  in  order 
to  complete  it  and  earn  the  rest  of  the  price.  The 
right  of  the  parties  will  then  be  in  the  same  state  asJud^ment 
if  so  much  of  the  vessel  as  is  then  constructed  had 
originally  belonged  to  the  purchaser,  and  had  been 
delivered  by  him  to  the  builder  to  be  added  to  and 
finished;  and  it  will  follow  that  every  plank  and 
article  subsequently  added  will,  as  added,  become 
the  property  of  the  purchaser,  as  general  owner.’’ 

To  apply  the  principle  of  those  cases  to  the  present : 
if  the  propert}7  in  these  saw-logs,  as  manufactured 
and  marked,  would  have  vested  in  the  purchaser, 
upon  payment  of  the  specified  instalments,  in  case 
the  original  contract  had  contained  such  a stipulation 
and  if  evidence  of  the  agreement  to  that  effect 
actually  made,  be  receivable,  must  it  not  follow  that 
these  logs  are  to  be  regarded  as  remaining  in  the 
hands  of  the  defendants,  as  the  plaintiff’s  agents,  for 
the  purpose  of  completing  the  contract  ? And  has 
not  the  plaintiff  a right  to  restain  such  agent  from 
the  wrongful  disposition  of  his  property  upon  the 
principle  laid  down  in  Wood  v.  Bowecliffe  ? 


(a)  B.  & Aid.  942. 
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1850.  But,  laying  out  of  view  the  effect  of  this  contract 
S'^T"  at  law,  without  determining  whether  the  language 
Richmond  ascribed  to  Lord  Tenderden  in  House  v.  Ball  (a) 
must  not  be  qualified  to  some  extent,  and  without 
enquiring  the  effect  which  would  be  given  to  this 
contract  at  law  upon  the  principles  laid  down  in 
Lunn  v.  Thornton  (b),  is  it  not  true,  that  property  in 
a chattel  having  no  existence  at  the  date  of  the  con- 
tract, may  be  transferred  in  equity  ? (c)  Is  it  not  true 
that  the  title  of  a purchaser  for  value,  under  such  a 
contract,  is  recognised  in  this  Court  ? Has  a party, 
having  purchased  with  notice  of  such  a contract,  any 
defence  to  a bill  like  the  present  ? 

Under  all  the  circumstances,  I am  of  opinion  that 
the  plaintiff  has  established  such  a case  as  to  make 
it  proper  that  this  injunction  should  be  continued  to 
the  hearing. 

judgment.*  Esten,  V.  C. — The  plaintiff  had  contracted  with 
the  defendants  Richmond  and  Carl,  for  the  manufac- 
ture of  5,000  logs  of  pine  wood,  for  the  supply  of  his 
saw-mill  at  Alexandria,  for  which  he  was  to  pay  the 
sum  of  1,000£.,  partly  by  certain  instalments  at  cer- 
tain specified  times  during  the  progress  of  the  work, 
and  the  remainder  at  the  final  delivery  of  the  logs  at 
the  mouth  of  the  River  Trent,  whither  they  were  to 
be  conveyed  by  the  defendants  Richmond  and  Carl, 
and  where,  after  having  been  attached  to  a boom, 
with  a view  to  their  transportation  to  Alexandria 
Bay,  they  were  to  be  delivered  to  the  plaintiff. 

The  foregoing  agreement  was  evidenced  by  a writ- 
ing under  the  respective  hands  of  the  parties. 

It  appears  to  have  been  origin  ally  intended  that  Rich- 
mond said  Carl,  who  were  persons  of  no  means,  should 
furnish  security  for  the  due  completion  of  the  contract, 


(a)  7 B,  & C.  482.  (5)  1 C.  B.  380.  (c)  Langton  v.  Thornton,  1 Hare,  549 

Newlancls  v.  Paynter,  4 M.  & C.  408;  Lyde  v.  Mynn,  1 M.  & K.  683. 
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but  difficulties  having  presented  themselves  to  the  ex-  1850. 
ecution  of  this  plan,  it  was,  at  the  time  of  the  execu- 
tion  of  the  agreement,  or  rather  perhaps  immediately  Richmond, 
afterwards,  arranged  that  the  logs,  as  they  were  manu- 
factured, should  be  marked  with  the  initials  of  the 
plaintiff,  and  should  be  delivered  to  the  plaintiff  as 
security  for  his  advances,  without  prejudice  however 
to  the  agreement  under  which  they  were  to  be  con- 
veyed to  the  mouth  of  the  river  by  the  defendants 
Richmond  and  Carl. 

The  advances  stipulated  for  were  duly  made  by  the 
plaintiff,  who  was  even  in  advance  to  the  defendants 
Richmond l and  Carl , and  the  logs,  as  they  were  manu- 
factured, were  marked  with  the  initials  of  the  plaintiff, 
but  were  not  otherwise  delivered  to  him,  and  were,  % 
when  their  number  was  completed  removed  by  the 
defendants  Richmond  and  Carl , with  a view  to  their 
conveyance  to  the  mouth  of  the  river,  and  were  on  their 
way  thither,  and  at  the  distance  of  17  miles  from  the  Judgment 
spot,  when  the  defendants  Richmond  and  Carl  sold 
and  delivered  them  to  the  other  defendant  Redmondy 
in  consideration  of  600£.  which  was  composed  of  ad- 
vances made  by  Redmond  to  Richmond  and  Carl , in 
the  shape  of  supplies  during  the  progress  of  the  work* 
and  some  debts  contracted  by  them  in  connection  with 
the  work,  and  assumed  by  him. 

The  plaintiff,  under  these  circumstances,  applied  for 
an  injunction  to  restrain  Redmond  from  disposing  of 
the  logs,  or  from  preventing  the  plaintiff  from  removing 
them  to  Alexandria  Bay.  An  injunction  was  granted 
to  restrain  Redmond  from  disposing  of  the  logs ; and 
the  present  application  is  to  extend  that  injunction,  so 
as  to  permit  and  authorize  the  removal  of  the  logs  from 
the  River  Trent.  As  the  continuance  of  the  logs  in  the 
river  was  not  only  useless,  but  injurious,  it  was  very 
properly  arranged  at  the  argument,  that  if  the  Court 
should  be  of  opinion  that  the  injunction  which  had 
been  already  obtained  was  properly  granted,  the  logs 
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1850.  might  be  removed  by  the  plaintiff,  on  condition  of 
Fuller  his  furnishing  security  to  the  amount  of  the  consider- 
Eichmond.  ation  paid  by  Redmond  for  his  assignment. 

The  case  presented  several  points  of  great  interest, 
and,  amongst  others,  the  doctrine  of  hypothecation  and 
the  extent  to  which  it  is  permitted  by  the  law  of  Eng- 
land, were  incidently  discussed.  It  seems  clear 
that  hypothecation,  as  recognized  and  practised  un- 
der the  civil  law  is  not  allowed  under  the  law  of  Eng- 
land— at  all  events,  as  that  law  is  administered  in 
courts  of  common  law — on  account  of  the  dangers 
and  mischiefs  which  would  arise  if  the  owner  of 
chattels,  to  which  the  mere  possession  constitutes  a 
prima  facia  title,  were  permitted  to  create  a lien  on 
> them  in  favour  of  another  person,  while  he  retained 
the  possession  of  them  himself  and  appeared  to  the 
world  as  their  real  owner.  We  cannot,  however,  fail 
Judgment  perceive  how  seriously  this  principle  is  infringed 
by  the  recognized  power  of  creating  a lien  on  chattels 
by  an  instrument  under  seal,  to  the  perfection  of 
which  possession  is  not  required,  when  the  absence  of 
it  is  consistent  with  the  terms  of  the  contract. 

An  instrument  under  seal  is  never  required  by 
courts  of  equity  for  the  perfection  of  any  title 
which  claims  its  cognizance — the  existence  of  a 
valuable  consideration  is  the  only  circumstance  which 
it  regards  as  essential ; and  it  is  difficult  to  under- 
stand how  an  agreement  by  parol — that  in  conside- 
ration of  advances  to  be  made  for  the  manufacture 
of  goods,  such  goods  when  manufactured  should  be- 
come subjects  to  a lien  in  favor  of  the  person  making 
the  advances,  as  a security  for  such  advances,  al- 
though they  were  to  remain  in  the  possession  of  the 
manufacturer,  in  order  that  something  remaining  to 
be  performed  might  be  completed  by  him — should 
not  be  as  effectual  in  equity,  if  not  at  law,  as  an  as- 
signment under  seal  by  way  of  security  of  existing 
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chattels,  which  are  thereafter  to  remain  in  the  pos-  1850. 
session  of  the  assignor,  confessedly  is  both  at  law 
and  in  equity.  The  supposition  that  this  sort  of  Richmond, 
hypothecation  would  be  deemed  valid  in  equity,  if 
not  at  law,  derives  additional  strength  from  the  con- 
sideration that  it  would  be  attended,  as  practised  in 
equity,  with  none  of  the  dangers  which  would  exist 
at  law ; for  if  goods,  with  respect  to  which  such  a 
lien  existed,  should  be  purchased  by  a third  person 
for  valuable  consideration,  without  notice,  he  would 
probably,  in  accordance  with  the  privileges  which 
usually  govern  courts  of  equity  in  such  matters,  be 
allowed  to  hold  his  purchase ; while  if  he  had  notice 
of  the  lien  at  the  time  that  he  purchased,  he  could 
not  complain  if  it  should  be  enforced  against  himo 
It  is  unnecessary  however  to  express  any  opinion  on 
this  point ; and  it  will  only  be  necessarjr  to  observe, 
that  it  has  been  decided  in  the  case  of  Langton*  v. 

Horton , that  an  assignment  of  goods  not  in  exis- Judg.raent 
tence  at  the  time,  but  the  existence  of  which  was 
only  contemplated,  for  valuable  consideration,  al- 
though admittedly  void  at  law,  will  be  upheld  in 
equity ; and  although  in  this  case  the  assignee  ac- 
quired possession  of  the  goods  as  soon  as  they  were 
within  his  reach — and  much  stress  was  laid  on  that 
circumstance  by  the  very  learned  judge  who  decided 
the  cause — it  is  difficult  to  understand  how,  without 
such  possession,  the  assignment  should  not  have  had 
its  effect  against  the  assignor  himself,  and  all  persons, 
such  as  the  judgment-creditor  in  that  case,  who  stood 
in  the  place  of  the  assignor,  and  all  persons,  in  fact, 
who  had  not  a right  to  say  that  they  were  injured  or 
defrauded  by  such  non-assumption  of  possession. 

It  is  necessary,  before  I proceed  further,  to  advert  to 
the  situation  of  Redmond , and  the  nature  of  his  title  to 
the  goods  in  question  in  this  case.  It  is  clear,  I think, 
and  indeed  the  contrary  is  not  pretended,  that  his  title 
accrued  first  on  the  9th  of  August,  when  the  sale  and 
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1850.  delivery  to  him  took  place,  and  when  all  the  logs  had 
been  manufactured  and  marked  in  the  manner  which 
Richmond  ^as  I>een  described  I think,  moreover,  that  he  clearly 
had  notice  of  the  whole  of  the.*plaintiff ’s  title.  Inde- 
pendently of  the  evidence  upon  this  point,  his  own 
denial  of  notice  is,  I think,  sufficient  to  shew  that  he 
had  it.  He  says  that  he  was  assured  by  the  defen- 
dants Richmond  and  Carl,  before  the  sale  to  himself? 
that  the  plaintiff  had  no  lien,  security  or  interest  in 
the  logs.  This  shows  that  he  had  heard  enough  to 
induce  him  to  make  inquiry,  and  he  should  have  in- 
quired of  the  right  person,  in  which  case  he  would 
have  learned  the  whole  truth.  I am  of  opinion,  upon 
the  authority  of  the  case  of  Clarke  v.  Spence  (a) 
that  under  the  agreement,  which  has  been  mentioned 
to  have  been  made  between  the  plaintiff  and  defen- 
dants Richmond  and  Carl,  at  the  time  of,  or  imme- 
diately after  the  execution  of  the  written  agreement, 
judgment.  a legal  property  in  these  logs  vested  in  the  plaintiff 
as  they  were  manufactured,  and  marked  with  his 
initials  for  the  purpose  of  giving  effect  to  the  secu- 
rity, for  which  he  had  stipulated  by  the  agreement  in 
question.  This  was  admitted  by  the  learned  counsel 
for  the  defendants,  in  the  course  of  his  argument ; 
and  I think  he  took  the  right  view  of  the  matter.  He 
went  on  indeed  to  contend  that,  as  the  plaintiff  had 
acquired  the  legal  property,  his  remedy  was  at  law  • 
but  there  I am  compelled  to  differ  from  the  learned 
counsel.  When  Richmond  and  Carl  remained  in  pos- 
session after  the  property  had  passed  to  the  plaintiff, 
they  so  remained  in  possession  as  his  agents — that 
is,  in  a fiduciary  capacity.  Had  they  afterwards 
withheld  the  possession  of  these  goods  from  the 
plaintiff,  they  would  have  been  decreed  fo  deliver 
them  up  to  him  specifically,  and  they  would  have 
been  restrained  from  making  any  disposition  of  them 
to  the  prejudice  of  the  plaintiff's  rights.  This  ap- 
pears clearly  from  the  case  of  Wood  v.  Rowecliffe , 


(a)  4 Ad.  & Ellis,  469. 
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reported  in  its  different  stages  at  3 & 6 Hare,  and  2 1850. 
Phillips.  A doubt  arose  there  whether  the  alleged 
agent  was  really  an  agent  only,  or  had  a title  to  the  Richmond, 
property  in  dispute  ; and  also  whether,  supposing  her 
to  be  an  agent,  the  plaintiff,  her  principal,  had  not 
acted  in  such  a way,  that  her  disposition  of  the  pro- 
perty had  conferred  a valid  legal  title  on  the  purcha- 
ser, the  defendent  Rowecliffe,  and  therefore  the  mat- 
ter was  put  in  a channel  of  legal  investigation : but 
subject  to  these  questions,  it  is  clear  that  it  was  con- 
sidered that  the  principal  was  entitled  to  a specific 
delivery  and  an  injunction  as  against  his  agent,  and 
any  person  claiming  under  her  through  an  abuse  of 
her  power. 

The  sale  and  delivery  by  the  defendants,  Rich- 
mond and  Carl,  to  Redmond,  was  undoubtedly  an 
abuse  of  their  power  and  breach  of  their  trust  as 
agents ; it  could  confer  no  legal  title  on  Redmond ,Judgment 
for  Richmond  and  Carl  had  no  title  to  give,  and  the 
plaintiff  had  certainly  not  acted  in  any  manner  which 
would  make  their  disposition  effectual  for  this  pur- 
pose, for  he  had  simply  entrusted  his  goods  to  his 
agents,  in  order  that  they  might  be  conveyed  to  the 
mouth  of  the  river ; or  if,  as  was  argued  by  Mr. 

Strong,  the  defendants  Richmond  and  Carl  retained 
an  ultimate  reversionary  property,  subject  to  the  plain- 
tiff’s lien,  which  they  could  and  did  transfer  to  Red- 
mond, then  he,  having  notice  of  the  plaintiff’s  rights, 
succeeded  to  all  the  rights  and  obligations  of  his  co- 
defendants,  and  became  equally  liable  with  them, 
upon  tender  of  the  balance  due  under  the  original 
agreement,  to  a specific  delivery  of  the  goods,  and 
to  be  enjoined  in  the  meantime  from  making  any 
disposition  of  them  at  variance  with  the  rights  and 
interests  of  the  plaintiff*.  I think,  therefore,  that  the 
injunction  was  properly  granted  in  this  case,  and, 
as  a necessary  consequence  under  the  arrangement 
which  has  been  entered  into  between  the  parties,  the 
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1850.  plaintiff  will  be  at  liberty  to  remove  the  logs,  upon 
furnishing  satisfactory  security  to  the  amount  of  the 
Richmond,  consideration  paid  by  the  defendant  Redmond.  There 
should  be  no  costs  on  either  side.  It  is  clear,  from 
judgment.  foregoing  reasoning,  that  it  has  become  unneces- 
sary to  express  any  opinion  as  to  whether  this  is  a 
contract  which  it  would  be  proper  specifically  to  en- 
Order.  force. 


The  order  drawn  up,  in  pursuance  of  an  arrangement  entered  into 
between  the  parties  after  the  argument,  and  referred  to  in  the  judgment, 
directed- “ that  the  injunction  already  granted  in  this  cause  be  continued ; 
and,  by  consent  of  counsel  for  all  parties,  this  Court  doth  further  order 
that  an  extended  injunction  as  prayed  do  issue,  upon  security  being  given 
by  the  plaintiff  to  the  satisfaction  of  the  Master  of  this  Court  : fii'st — 
for  payment  of  the  sum  of  600/.,  or  of  such  less  sum  as  the  said  defen- 
dants Cyrus  C.  Richmond  and  William  Carl  owed  to  the  said  defeudant 
George  W.  Redmond,  at  the  time  of  the  alleged  sale  of  the  said  logs,  in 
the  said  plaintiff’s  bill  mentioned  ; including  in  such  less  sum  the  fur- 
ther sums  then  paid,  or  agreed  to  be  paid,  for  the  purchase  money  of  the 
said  saw  logs,  in  case  the  plaintiff  shall  dismiss  his  bill,  or  the  same  shall 
be  dismissed  by  this  Court  : or,  second — for  the  payment  to  the  said  de- 
fendant Redmond  by  the  said  plaintiff,  of  the  amount  due,  or  which 
may  be  found  due,  by  the  said  plaintiff  to  the  said  defendants  Richmond 
and  Carl,  in  respect  of  the  said  matters,  after  making  to  the  said  plain- 
tiff all  just  allowances,  in  case  the  said  plaintiff  shall  be  declared  enti- 
tled to  relief  at  the  hearing  of  this  cause.  And  it  is  hereby  referred  to 
the  Master  of  this  Court  to  settle  and  approve  of  the  security  aforesaid.  ” 


Dec.  14.  • 

v " Mr.  Turner,  asked  for  a decree  pro  confesso,  as 
against  the  defendant  Carl , in  order  that  it  might  be 
produced  at  the  final  hearing. 

[Esten,  V.  C. — Have  you  any  direct  authority  to 
shew  that  this  is  the  proper  step  to  be  taken  ? If  you 
have  any  such,  of  course  we  must  be  bound  by  it — 
otherwise,  we  are  inclined  to  think  that  the  more  con- 
venient mode  of  proceeding  would  be  to  proceed  with 
the  hearing  against  all  the  defendants  at  the  same 
time.] 

Mr.  Smith,  in  his  book  of  practice  (a),  states  this 
to  be  the  proper  step  to  take,  but — 

Per  Cur. — We  think  the  cause  must  be  heard 
against  all  the  defendants  at  the  same  time. 


(a)  Vol.  1,  p.  175. 
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Stewart  y.  Horton.  1850. 

Mortgage — Conditional  sale — Parol  evidence — Fraud — Inadequacy  of  Aprn  7 & 8. 

consideration.  'Dec.  6. 

Where  a party  being  in  close  custody  at  the  suit  of  another  agreed  to 
execute  a conveyance  to  him  as  a security  for  the  amount  of  his  debt 
and  costs,  and  executed  an  assignment  accordingly  in  pursuance  of 
that  agreement,  but  the  instrument,  as  drawn  up  and  executed,  was 
deemed  in  point  of  legal  effect  to  operate  as  an  absolute  assignment  of 
his  interest  in  the  estate,  giving  the  assignor  a right  of  re-purchase, 
and  after  the  day  of  payment  had  elapsed  this  deed  was  set  up  as  a 
bar  to  the  parties  right  to  redeem,  parol  evidence  was  admitted  to 
shew  the  real  nature  of  the  transaction  on  the  ground  of  fraud. 

One  of  the  tests  by  which  a conditional  sale  is  distinguished  from  a 
mortgage  is  the  adequacy  of  the  consideration:  Where  therefore  it  was 
shown  that  the  plaintiff  had  conveyed  an  estate  for  less  than  one- 
fourth  of  its  value,  with  a clause  giving  him  a right  of  re-purchase, 
the  conveyance  was  declared  to  be  a security  only. 

The  original' bill  in  this  cause  was  filed  by  John  statement* 
Stewart  against  William  Horton , Richard  Stephens 
and  Robert  Tweedy ; Lawrence  Lawrason  having, 
after  the  institution  of  the  suit,  become  the  assignee 
of  the  defendant  Tvjeedy , a supplemental  bill  was 
filed,  for  the  purpose  of  bringing  him  before  the  Court. 

The  transaction  out  of  which  this  suit  arose,  was  an 
assignment  of  the  plaintiff’s  interest  in  a lot  of  land, 
and  which  was  executed  while  the  plaintiff  was  in 
gaol  at  the  suit  of  one  Mitchell , and  as  he  alleged, 
really  though  not  in  form,  as  a security  for  the  debt 
and  costs,  amounting  to  27£.  15s. ; and  the  bill  prayed 
that  the  instrument  so  executed  to  Mitchell  might  be 
declared  to  be  a mortgage,  and  that  Horton  and  those 
claiming  under  him  might  be  declared  to  have  ac- 
quired the  .legal  estate  as  a security  merely  for  the'- 
sum  due  from  plaintiff  to  Mitchell,  and  that  plaintiff 
might  be  decreed  entitled  to  redeem  ; an  account  of 
what  was  due  thereon,  and  of  the  rents  and  profits, 
and  that  upon  payment  of  the  balance  plaintiff  might 
be  let  in  to  redeem,  or  if  it  should  appear  that  Horton 
had  sold  to  a bona  fide  purchaser  without  notice,  then 
that  Horton  might  be  decreed  to  account  to  plaintiff 
for  the  full  value  of  the  premises,  and  after  deducting 
the  sum  found  due  by  plaintiff  to  Mitchell  might  be 
ordered  to  pay  the  balance  to  plaintiff;  and  further 
relief. 
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1850.  The  facts  of  this  case  are  so  fully  stated  in  the 
judgment  that  any  further  statement  of  them  here  is 
Horton.  Tendered  unnecessary. 

Dr.  Connor  and  Mr.  McDonald , for  the  plaintiff. 

Argument.  Mr.  Turner  for  the  defendants. 

For  the  plaintiff  it  was  contended,  that  if  the  Court 
should  be  forced  to  come  to  the  conclusion  that  this 
was  a sale  with  a right  of  re-purchase,  the  nature  of 
which  precludes  an}^  possibility  of  the  party  ever 
redeeming  his  estate  after  the  expiration  of  the  time 
limited  for  payment,  then,  it  was  submitted,  that  the 
inadequacy  of  price  was  so  great  that  no  Court  would 
allow  the  transaction  to  stand ; indeed,  in  not  one  of 
the  cases  in  which  the  conveyances  have  been  set 
aside  upon  this  ground  was  the  inadequacy  so  gross  as 
in  this.  Here  also  the  parties  did  not  meet  on  equal 
terms,  the  plaintiff  being  in  prison  at  the  suit  of  the 
person  with  whom  he  was  contracting. 

The  language  of  the  instrument  itself  set  out  in 
the  answer  by  Horton , shows  that  it  was  not  intended 
to  operate  as  an  absolute  conveyance  (a),  and  although 

(a)  The  assignment  as  set  forth  in  the  answer  by  Horton  was  as  fol- 
lows : “ Know  all  men  by  these  presents,  that  I,  John  Stewart,  of  &c., 
yeoman,  hereby  assign  all  my  right,  title  and  interest  in  the  annexed 
bond  or  writing,  obligatory  to  John  Mitchell,  with  full  power  for  him, 
the  said  George  Mitchell,  his  heirs,  &c.  to  ask,  demand,  and  adopt  all 
such  proceedings  as  may  be  necessary  for  procuring  the  Patent  Deed 
issuing  for  the  land  mentioned  therein  ; and  when  procured,  to  cause  a 
transfer  to  be  made  to  him  the  said  George  Mitchell,  his  heirs  and 
assigns  forever,  as  I fully  as  might  have  received  the  same,  by  virtue  of 
the  annexed  bond,  and  of  the  assignment  thereon,  a nd  without  any 
equity  of  redemption  on  my  part ; with  this  express  condition,  that  if  I 
shall  pay  or  cause  to  be  paid  to  the  said  George  Mitchell,  his  executors, 
&c.,  the  amount  of  a certain  judgment  lately  by  him  recovered  against 
me  in  the  London  District  Court,  with  expenses,  amounting  to  the  sum 
of  twenty-seven  pounds  and  fifteen  shillings,  in  manner  following  ; that 
is  to  say,  one-half  the  said  amount  to  be  paid  within  three  months,  and 
the  remaining  half  within  one  month  thereafter  ; the  whole  to  bear  in- 
terest from  the  first  day  of  August  instant.  And  it  is  further  agreed  that 
the  said  George  Mitchell  is  to  take  in  part  payment  of  the  first  instal- 
ment, one  yoke  of  working  oxen,  at  the  appraisal  of  any  two  men  who 
will  appraise  them  as  neat  stock,  provided  the  same  are  delivered  to  him 
on  demand.  In  case  default  shall  be  made  in  performance  of  these 
payments  and  conditions,  then  this  assignment  shall  remain  in  full  force, 
otherwise  to  become  void  and  of  no  effect  whatever. 
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his  answer  in  this  respect  is  open  to  severe  animad-  1850. 
version,  he  having  undertaken  to  set  out  the  deed  in  "^^7" 
hone  verba , after  asserting  that  he  had  destroyed  it,  Horvton- 
which  he  could  only  do  from  a copy.  Now  if,  as 
the  answer  states,  he  considered  the  original  of  no 
use,  so  neither  could  a copy  have  been  considered  of 
any  service ; and  the  instrument  bears  internal  evi- 
dence that  it  was  not  a corrected  draft,  for  no  man, 
lay  or  professional,  could  ever  have  copied  such  a con- 
veyance without  correcting  the  phraseology.  Mitchell 
himself  states  in  his  evidence  that  the  arrangement 
was  for  security  (a),  so  that  the  maxim,  “ once  a 
mortgage  always  a mortgage,”  applies ; but  if  not 
then  it  is  submitted  that  the  whole  transaction  carries 
with  it  so  much  the  appearance  of  fraud,  that  this  Aro.ument 
Court  will  never  permit  it  to  stand.  Amongst  the 
authorities  cited  were — Fonblanque’ s Equity , 2 vols. 
260-1-2;  Davis  v.  Thomas  (b) ; Willet  v.  Winnell  (c) ; 

Perry  v.  Meadowcroft  (d)  ; Sturge  v.  Sturge  (e) ; 
Williams  v.  Owen  (/). 

For  Horton , Stephens  and  Tweedy  it  was  contended 
that  the  bill  as  against  Stephens , ought  to  be  dis- 
missed with  costs,  as  the  bill  states  that  he  had  con- 
veyed to  Horton,  it  was  unnecessary  to  have  made 
him  a party  to  the  bill,  and  having  been  made  a 
defendant,  the  plaintiff  must  pay  his  costs. 

If  any  fraud  were  committed  in  the  matter  of  the 
conveyance  to  Mitchell,  it  is  clear  that  Horton  had 
not  anything  to  do  with  it,  and  Mitchell , it  was  sub- 
mitted, ought  to  have  been  made  a party  to  the  suit, 
he  also  relied  strongly  on  the  want  of  proof  of  the 

( a ) Mitchell  in  his  evidence  swore,  that  while  the  plaintiff  was  in  prison 
he  sent  for  him  several  times,  and  expressed  a desire  that  he  (Mitchell) 
would  take  an  assignment  of  his  interest  in  the  lot  of  land  in  question 
in  discharge  of  the  debt  of  27/.  15^.  o d.,  which  at  last  Mitchell  agreed 
to  accept  in  discharge  of  the  amount : “ And  I also  agree  1 with  the  said 
Stewart  at  the  said  titne,  that  if  he  would  give  me  a yoke  of  oxen  dir 
three  months,  and  pay  the  balance  of  the  said  debt  of  27/.  15J.  o d.  in 
four  months,  he  should  have  the  land  back  again.  ” 

{b)  1 Russ.  & M.  50 6.  (c)  1 Vern.  488.  {el)  4 Bev.  197.  (<?)  13 

furist,  159.  (/)  10  Sim.  386. 
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1850.  assignmen  t from  Lemon,  the  locatee  of  the  crown  of 
the  lot  in  question,  as  being  sufficient  to  lessen  the 
Horton,  value  of  Stewart's  interest,  as  without  this. proof  a 
patent  could  not  be  obtained.  This,  however,  as 
well  as  the  other  points  taken  by  counsel,  are  clearly 
set  forth  in  the  judgment. — Floyer  v.  Lavington  ( a ) ; 
Sorrell  v.  Carpenter  (b). 

Argument.  F0r  Lawrason  it  was  contended  that  he  had  no 
notice  of  the  transaction,  except  that  of  lis  pendens. 
Had  he  purchased  before  the  institution  of  this  suit, 
his  title  would  have  been  good.  Under  these  cir- 
cumstances, therefore,  if  plaintiff* *  is  allowed  to  redeem, 
he  must  pay  costs. 

Judgment.  Esten*  V.  C. — The  facts  of  this  case  are,  that  the 
plaintiff  being  indebted  to  one  George  Mitchell  on  a 
judgment  recovered  in  the  London  District  Court,  in 
the  sum  of  27£.  15s.  0 d.,  was  arrested  and  committed 
to  jail  on  a ca.  sa.  issued  on  this  judgment  about  the 
middle  of  July,  1843.  A Mr.  Warren  of  St.  Thomas, 
had  been  the  attorney  of  George  Mitchell,  in  this 
action,  but  the  proceedings  subsequent  to  the  judg- 
ment were  conducted  by  the  defendant  Horton,  as 
the  agent  of  Mr.  Warren.  At  this  time  the  complain- 
ant had  an  interest,  as  the  assignee  of  the  nominee  of 
the  Crown,  in  lot  No.  30,  on  the  north  side  of  the 
north  branch  of  the  Talbot  Road,  in  the  township  of 
Southwold,  in  the  London  District.  While  he  was 
in  jail  at  the  suit  of  Mitchell,  he  executed  to  him 
an  assignment  of  this  interest,  and  was  immediately 
released  and  returned  to  the  lot,  where  he  continued 
to  reside  until  he  was  dispossessed  of  it  on  the 
27th  of  November,  1844,  by  the  sheriff'  on  a writ  of 
habere  facias  possesionem,  issued  upon  a judgment 
obtained  by  default  in  an  action  of  ejectment  brought 
against  the  complainant  for  the  recovery  of  the  land 

(a)  i P.  W.  268.  0 b ) 2 P.  W.  482. 

* The  Chancellor  was  concerned  in  the  case  while  at  the  bar. 
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in  question  by  the  defendant  Horton,  to  whom  1850. 
Mitchell  had  disposed  of  it  in  the  month  of  May 
previous.  The  original  nominee  of  the  lot  was  one  Horton. 
James  Lemon,  who  had  disposed  of  it  to  some  per- 
sons of  the  name  of  Nichol ; and  these  in  their  turn 
had  transferred  it  to  the  complainant,  who  was  in 
possession  of  an  assignment  of  the  lot  from  Lemon 
to  Nichol,  and  from  Nichol  to  himself.  These  were 
delivered  to  G.  Mitchell  upon  the  occasion  of  the 
assignment  to  him  before-mentioned.  No  patent  had 
as  yet  issued  for  the  lot ; but  when  Horton  purchased 
it  from  Mitchell , as  before-mentioned,  he  discovered 
the  residence  of  Lemon , and  caused  him  to  appear 
before  Colonel  Talbot,  the  Government  Agent  for  the 
disposal  of  Crown  Lands  in  that  part  of  the  country, 
take  the  oath  of  allegiance  as  required  by  law,  and 
obtain  a certificate  of  the  performance  of  the  settle- 
ment-duties, and  then  to  execute  an  assignment  of 
the  lot  to  one  Stephens,  to  whom  Horton  had  caused  judgment. 
Mitchell  to  make  a transfer  of  the  lot,  when  he  pur- 
chased it  as  before-mentioned ; whereupon  Horton 
destroyed  the  assignments  from  Lemon  to  Nichol, 
from  Nichol  to  the  plaintiff,  from  the  plaintiff  to  Mit- 
chell, and  from  Mitchell  to  Stephens.  Application  was 
then  made  in  the  name  of  Stephens  for  a patent,  which 
was  obtained  and  forwarded  from  the  Government 
Office  in  October,  1844,  at  which  time  Horton  had 
agreed  with  the  defendant  Tweedy  for  an  exchange 
of  the  lot  in  question,  for  other  property  situated 
in  the  town  of  London.  A conveyance  was  exe- 
cuted to  Tweedy,  who,  after  the  commencement  of 
the  suit,  disposed  of  the  lot  to  the  defendant  Lawra- 
son  for  300£.  The  suit  is  for  redemption,  the  plaintiff 
alleging  that  the  assignment  executed  by  him  to  Mit- 
chell was  by  way  of  security,  while  the  defendants 
contend  that  it  was  a conditional  sale,  and  that  the 
money  agreed  to  be  paid  for  the  repurchase  of  the 
property,  not  having  been  paid  at  the  times  appointed, 
the  estate  of  Mitchell  became  absolute,  both  at  law 

E VOL.  II. 
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1850.  and  in  equity.  The  bill  states  that  the  agreement 
between  the  plaintiff  and  Mitchell  was  for  security, 
Horton.  and  that  assignment  was  executed  in  pursuance 
of  that  agreement,  but  that  the  plaintiff  is  ignorant 
whether  it  was  a form  of  mortgage  or  an  absolute 
conveyance.  The  defendants,  however,  it  alleges, 
pretend  that  it  was  an  absolute  conveyance.  It  then 
proceeds  to  state  that  it  was  obtained  from  the  plain- 
tiff’ for  a grossly  inadequate  consideration,  while  he 
laboured  under  great  anxiety  and  distress  of  mind, 
and  was  destitute  of  all  legal  advice,  except  that  of 
Horton  himself.  The  bill  must  be  considered  as  pre- 
senting the  case  in  this  way — namely ; that  the 
instrument  was  either  in  form  and  effect  a mortgage, 
or  that  having  been  executed  under  an  agreement  for 
a mortgage,  it  must  be  enforced  as  such ; Mitchell 
having  either  accepted  it  as  a security,  or  permitted 
the  plaintiff  to  execute  it  with  that  intention,  and  in 

, , either  case,  it  being  a fraud  in  the  defendants,  with 

Judgment  ’ 0 

full  knowledge  of  the  real  agreement,  to  insist  on  it  as 
an  absolute  conveyance ; or  if  the  assignment  should 
prove  or  be  deemed  a sale,  that  it  was  fraudulent  and 
void  as  such,  for  the  reasons  which  have  been  men- 
tioned. The  answer  insists  on  the  assignment  as  a 
conditional  sale,  and  that  the  privilege  of  re-purchase 
not  having  been  exercised  in  due  time,  has  become 
forfeited,  and  the  estate  of  the  defendants  is  absolute, 
both  at  law  and  in  equity. 

There  is  a circumstance  in  the  case  which  has  not 
received  any  satisfactory  explanation,  and  which  is 
very  difficult  to  be  understood  without  one.  The 
assignment  from  the  plaintiff  to  Mitchell  was  de- 
stroyed by  Horton,  when  he  procured  the  assignment 
from  Lemon  to  Stephens.  It  is  not  alleged  that  any 
copy  of  it  was  preserved,  nor  is  it  likely  that  it  would 
have  been  deemed  necessary  to  preserve  a copy  after 
the  destruction  of  the  original,  which  it  is  alleged 
by  the  answer  was  destroyed,  because  it  was  consi- 
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dered  useless.  This  assignment  is  however  set  forth  1850. 
in  the  answer  in  hcec  verba,  and  two  witnesses  for  the  "ste^rT 
defendants — namely,  Scatcherd  and  Mitchell — swear  to  Horton, 
the  accuracy  of  the  statement.  Scatcherd  says  he  read 
the  assignment  twice  to  the  plaintiff,  and  saw  it  last 
in  the  fall  of  1844.  Mitchell  says  he  never  saw  the 
assignment  after  it  was  executed.  Supposing  it  to  be 
proved  that  this  instrument  was  executed  in  pursu- 
ance of  an  agreement  for  security,  and  that  in  equity 
it  operated  as  a mortgage,  its  destruction  by  Horton 
coupled  with  the  procurement  of  an  absolute  assign- 
men  tfrom  Lemon,  followed  by  a patent,  and  an  uncon- 
ditional conveyance  from  Stephens  to  himself,  whereby 
all  trace  of  a mortgage  was  effectually  obliterated 
would  be  an  act  of  spoliation,  which  would  justify  the 
court  in  making  every  presumption  against  the  author 
of  it. 

The  evidence  of  Scatcherd  and  Mitchell  as  to  theJudgment# 
precise  contents  of  the  instrument  must  be  admitted 
to  be  of  the  most  unsatisfactory  description;  and 
under  such  circumstances  it  might  be  necessary  to 
direct  an  issue,  for  the  purpose  of  ascertaining  what 
the  instrument  really  contained.  The  conclusion, 
however,  at  which  I have  arrived,  on  the  other  facts 
of  the  case,  renders  it  unnecessary  to  resort  to  this 
arrangement,  and  enables  me  to  treat  the  instrument 
in  question  as  having  been  in  the  form  attributed  to 
it  by  the  answer.  If  it  were  necessary  to  deliver  an 
opinion  as  to  the  legal  effect  of  the  instrument, 
regarded  by  itself,  I should  deem  it  to  be  a sale  and 
conveyance,  with  a right  of  repurchase  on  the  strict 
performance  of  certain  specified  acts,  and  therefore 
that  the  plaintiff  in  the  event  which  has  happened, 
could  not  claim  any  relief,  founded  upon  the  nature 
of  the  instrument  itself.  ( a ) It  becomes  necessary, 
therefore,  to  consider  the  other  circumstances  of  the 
case,  and  amongst  these  the  most  material,  is  the 


(a)  Tasburgh  v.  Echlin,  2 Br.  P.  C.  265,  Toml,  Ed. 
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1850.  actual  agreement  between  the  parties,  and  in  pursu- 
ance  of  which  the  assignment  was  executed. 

V. 

Horton. 

Three  witnesses  speak  to  this  fact — namely,  Parke , 
Betty , and  Geo . Mitchell.  The  answer  has  little  or  no 
direct  bearing  upon  this  question.  None  of  the  defen- 
dants had  any  personal  knowledge  of  the  agreement, 
and  although  Horton  might  have  heard  it  mentioned 
by  the  complainant,  little  weight  can  be  attached  to 
any  allegation  standing  upon  this  ground.  The  plain- 
tiff could  not  possibly  be  acquainted  with  the  nice 
distinction  between  a mortgage  and  a conditional 
sale.  The  utmost  that  he  was  likely  to  have  said 
was,  that  if  he  did  not  pay  the  amount  by  the  appoin- 
ted time,  he  would  be  deprived  of  the  land ; but  if 
he  made  any  statement  to  this  effect  in  the  presence 
of  Horton  or  Scatcherd , it  cannot  weigh  much  in  the 
determination  of  this  question,  since  it  is  perfectly 
judgment  consistent  with  the  intention  not  to  make  a condi- 
tional sale  of  the  property,  but  to  furnish  security  for 
the  debt.  Neither  the  answer  nor  the  evidence  of 
Scatcherd  is  of  much  weight  upon  this  point.  The 
question  therefore  turns  on  the  evidence  of  Parke 
and  Betty  on  the  one  side,  aDd  that  of  Mitchell  on 
the  other,  respectively,  corroborated  or  weakened,  as 
the  case  may  be,  by  the  concomitant  circumstances. 

Now  upon  this  point,  it  is  to  be  observed,  that  the 
testimony  of  Parke  and  Betty  is  to  all  appearance 
perfectly  disinterested,  and  that  Betty  was  desired  by 
Mitchell  himself  to  accompany  him  to  the  gaol,  in 
order  to  be  a witness  to  the  transaction.  These  wit- 
nesses both  speak  in  a manner  which  seems  to  entitle 
them  to  credit,  most  decidedly  to  the  fact  that  the 
agreement  between  the  parties  was  for  security  merely, 
and  that  a sale  never  entered  into  the  contemplation 
of,  or  was  once  mentioned  between  them.  The  evi- 
dence of  Mitchell  cannot  be  considered  as  given  with 
the  same  freedom  from  bias,  as  that  of  the  witnesses 
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whom  I have  already  named.  He  might  have  been  1850. 
a party  to  this  suit,  and  he  has  disposed  of  the  land 
in  question  as  his  absolute  property,  and  must  be  Ho5on. 
under  the  influence  of  a considerable  desire  to  repre- 
sent the  case  in  such  a light  as  to  warrant  that  dispo- 
sition. Neither  the  manner  nor  the  substance  of  his 
evidence  on  this  point  seems  to  challenge  the  same 
credit  as  that  of  the  two  witnesses  on  the  other  side. 

Then,  when  we  advert  to  the  circumstances  of  the 
case,  this  impression  is  greatly  strengthened.  We 
are  entitled  to  test  the  evidence  of  Mitchell  by  his 
own  representation  of  the  transaction.  From  this 
representation  it  appears  that  the  plaintiff,  while  in 
prison,  desired  to  see  him,  and  did  see  him,  several 
times  on  the  subject  of  the  assignment ; that  on  these 
occasions  he  offered  him  an  absolute  assignment  of 
the  property  in  satisfaction  of  the  debt,  which  offers 
he  uniformly  rejected;  that  he  afterwards  consulted 
Horton  several  times  on  the  subject,  who  advised  him  Judgmellt 
to  accept  such  proffered  assignment,  whereupon  he 
again  visited  the  prison,  and  concluded  an  agreement 
with  the  plaintiff  for  an  absolute  assignment  of  the  pro- 
perty in  satisfaction  of  the  debt ; but  before  returning 
to  Horton  to  procure  him  to  prepare  the  assignment, 
he,  of  his  own  accord,  proposed  to  the  plaintiff  to  deliver 
oxen  and  pay  money  within  a certain  time,  and  thereby 
re-purchase  his  land— to  which  the  plaintiff  assented. 

Now,  it  is  quite  evident  from  this  statement  that 
Horton  did  not  suggest  a conditional  sale  of  the  pro- 
perty, but  advised  Mitchell  to  accept  an  absolute 
assignment  of  it  in  satisfaction  of  the  debt,  as  pro- 
posed by  the  plaintiff,  and  that  the  conditional  sale, 
or  the  purchase  subject  to  a privilege  of  re-purchase, 
was  a sudden  thought  of  Mitchell  himself,  which 
occurred  to  him  after  the  agreement  was  concluded. 

If  then  this  statement  is  to  be  believed,  we  must  sup- 
pose these  two  yeomen,  for  such  they  were,  minutely 
acquainted  with  the  nice  and  technical  distinction 
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1850.  between  a [mortgage  and  a conditional  sale.  It  may 
be  added  that  the  account  given  by  Mitchell  of  the 
Horton,  transaction  squares  neither  with  the  statement  in  the 
bill  nor  that  in  the  answer.  The  bill . states  that 
security  was  the  only  thing  proposed  and  agreed 
upon ; the  answer,  that  a conditional  sale  was  the 
thing  agreed  upon;  but  whether  it  was  originally 
proposed  : or  a mortgage  was  originally  proposed,  and, 
that  being  rejected,  a conditional  sale  was  substituted, 
the  defendants  were  ignorant.  Mitchell , however, 

says  that  an  absolute  sale  in  discharge  of  the  debt 
was  originally  proposed  and  acceded  to,  and  that  he 
afterwards  voluntarily  proposed  a conditional  sale 
to  which  the  plaintiff  assented.  Upon  the  whole,  I 
see  no  reason  to  doubt  that  the  agreement  made 
between  the  plaintiff  and  Mitchell  in  the  gaol  was  for 
security  merely,  and  from  the  evidence  on  this  part 
of  the  case  these  points  may  fairly  be  deduced — 
judgment,  namely,  that  there  was  only  one  agreement  between 
the  plaintiff  and  Mitchell ; that  this  agreement  was 
made  between  the  plaintiff  and  Mitchell  personally ; 
and  ParJce  and  Betty  were  present  when  it  was  made, 
and  that  neither  Horton  nor  Scatcherd  was  present  on 
that  occasion ; that  the  assignment  was  executed  in 
pursuance  of  this  agreement,  and  accepted  in  pur- 
suance of  it.  The  only  question  then  is,  what  this 
agreement  really  was  ? And  for  the  reasons  I have 
already  mentioned,  I have  arrived  at  the  conclusion 
that  it  was  for  security  merely,  and  not  for  a sale  of 
the  property,  with  a liberty  to  re-purchase  it  as  con- 
tended by  the  defendants.  The  assignment  must 
have  been  prepared  therefore  as  a security,  but  with 
a clog  on  the  equity  of  redemption,  which  was  not 
understood  by  the  plaintiff  when  the  instrument  was 
read  to  him  in  the  gaol.  The  amount  of  the  expla- 
nation given  to  him  seems  to  have  been,  that  if  he 
did  not  deliver  the  oxen  and  pay  the  money  by  the 
times  appointed  the  land  was  gone,  and  this  it  is  not 
improbable  that  he  really  believed.  That  what  is 
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once  a mortgage  must  always  remain  a mortgage,  1850. 
and  that  any  restriction  or  fetter  imposed  on  the 
equity  of  redemption  by  the  same  instrument  which  Horton. 
created  the  security  is  wholly  void,  are  principles  of 
equity  too  well  established  to  need  any  argument  or 
observation  in  their  support.  The  following  cases? 
however,  may  be  mentioned  on  this  point : — Willet  v. 
Winnell  (a) ; Floyer  v.  Lavington  (b) ; Mellor  v.  Lees 
(c) ; Howard  v.  Harris  (d)  ; Jennings  v.  Ward  (e) ; 

Willes  v.  Latham  (f). 

To  accept  an  instrument  as  a security,  and  exe- 
cuted as  such,  and  then  to  take  advantage  of  the  form 
in  which  it  was  drawn  up,  by  setting  it  up  as  a con- 
ditional sale,  in  the  event  become  absolute,  is  a legal 
fraud,  which  admits  the  parol  evidence,  and  entitles 
the  plaintiff  to  relief  upon  the  transaction  as  a 
mortgage. 

If,  on  the  other  hand,  Mitchell  did  not  receive  the  judgment, 
instrument  under  the  agreement,  but  secretly  nourish- 
ed in  his  own  mind  a design  of  having  the  instrument 
drawn  up  in  such  a manner  that  it  could  be  set  up  as 
an  absolute  conveyance,  which  is  the  only  alter- 
native supposition  that  can  be  formed,  the  fraud  is  of 
a still  graver  character.  Horton  and  Mitchell  must 
be  identified  in  the  transaction,  so  as  to  make  Horton 
privy  to  the  real  intention  of  both  parties.  Horton 
not  only  acted  as  the  agent  of  Mitchell  in  the  matter, 
but  he  informs  us  himself  that  the  plaintiff  repeated 
the  instructions  for  preparing  the  assignment  which 
he  had  previously  received  from  Mitchell,  and  that  he 
and  8 catcherd  were  particular  in  explaining  the 
nature  and  purport  of  the  assignment  to  the  plaintiff. 

The  parol  evidence  is  admissible  on  another  ground. 

In  question  as  to  whether  an  instrument  is  to  operate 
as  a mortgage  or  a conditional  sale,  parol  evidence 

{a)  i Ver.  488.  {< b ) 1 P.  W.  268.  (c)  2 Atk.  494.  (d)  1 Ver.  192. 

(e)  2 Ver.  59.  (/)  2 LI.  & Goo.  68. 
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1855.  is  always  admissible,  because  to  construe  the  instru- 
ment as  a mortgage,  and  thereby  to  allow  a redemp- 
tion after  the  time  appointed  for  the  payment  of  the 
money,  and  the  estate  has  become  absolute  at  law, 
is  to  make  an  equitable  implication  contrary  to  the 
legal  effect  of  the  instrument,  which  implication  may 
always  be  rebutted  by  parol  evidence.  As  between 
Horton  therefore  and  the  plaintiff,  the  assignment  in 
the  present  case  must,  in  the  view  of  a court  of  equity, 
be  regarded  as  a mortgage ; but  the  case  is,  I think, 
equally  clear  on  another  ground.  Supposing  the 
instrument  in  question  to  be  a conditional  sale,  as 
contended  by  the  defendants,  the  transaction  was  one 
which  a court  of  equity  could  never  allow  to  stand. 
A sale  of  this  nature  requires  an  adequate  considera- 
tion to  support  it,  as  much  as  an  absolute  sale.  One 
of  the  tests  by  which  it  is  distinguished  from  a mort- 
gage is  the  adequacy  of  the  consideration ; and  a man 
who,  in  parting  with  his  property,  stipulates  for  liberty 
to  re-purchase  it,  is  not  likely  to  part  with  it  at  an 
under  value. 

Now,  in  the  present  case,  the  consideration  that 
Judgment.  wag  given  for  this  property  did  not  exceed  one-tenth 
of  its  value.  An  attempt  has  been  made  to  shew 
that  the  title  was  involved  in  difficulties,  but  I think 
it  has  failed.  There  is  no  doubt  that  Lemon  was  the 
nominee  of  the  crown ; that  he  disposed  of  this  pro- 
perty to  the  Nichols , for  a valuable  consideration, 
which  was  paid  ; that  they,  in  their  turn,  disposed  of 
it  to  the  plaintiff  for  an  equally  valuable  considera- 
tion, which  was  also  paid ; and  that  an  undisturbed 
possession  and  enjoyment  had  accompanied  this  title 
for  more  than  twenty  years.  Is  it  possible  that  a title 
like  this  could  fail  for  want  of  a certificate  of  the 
settlement  duties  having  been  performed,  and  the  oath 
of  allegiance  taken,  and  of  affidavits  of  the  execution 
of  the  assignment  ? There  was  an  individual  in  the 
neighbourhood  who  could  have  disclosed  all  the  cir- 
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cumstances  connected  with  the  title,  and  of  whom  1850. 
Mitchell  could  have  heard  from  the  plaintiff.  This 
was  the  witness  Richard  Nicholl , who  gives  a clear  Horton, 
and  satisfactory  detail  of  the  facts  relating  to  the 
ownership  of  the  property,  and  was  a subscribing 
witness  to  one  of  the  assignments.  Is  a man  who 
has  another  in  prison,  in  dealing  for  his  property, 
warranted  in  shutting  his  eyes,  abstaining  from  all 
enquiry,  and  because,  without  inquiry,  he  cannot 
tell  whether  the  title  is  good  or  bad,  in  purchasing  it 
for  almost  nothing  ? I think  not.  I do  not  mean  to 
say  that  this  property  was  worth  as  much  as  if  the 
patent  had  issued ; but  if  we  deduct  half  its  actual 
value  on  this  account,  it  will  still  appear  to  have 
been  purchased  for  a fourth  or  fifth  of  what  it  was 
really  worth.  In  other  words,  a creditor  puts  his 
debtor  in  gaol,  and  while  he  has  him  there,  destitute 
of  any  other  legal  assistance  than  of  his  creditor’s 
attorney,  purchases  his  property  from  him  for  one-fifth 
of  its  value.  Ts  it  possible  for  a court  of  equity  to 
permit  a transaction  of  this  kind  to  stand  ? I think 
not.  It  is  true  that  nine  months  afterwards  the  cre- 
ditor was  glad  to  part  with  the  property  for  as  little 
as  he  had  given  for  it,  but  this  fact  is  not  sufficient  to 
rebut  the  legal,  implication  of  fraud,  arising  from  the 
facts  of  the  case,  and  resulting  from  considerations  of 
public  policy  for  the  protection  of  the  distressed. 

The  defendant  Horton  did  not  purchase  the  property 
until  nine  months  after  the  transaction.  It  is  true, 
that  when  he  did  purchase  it,  he  adopted  a very  cir- 
cuitous method  of  procuring  a title  to  be  vested  in 
himself,  and  destroyed  the  evidences  of  that  which 
already  existed,  whereby  all  trace  of  the  real  trans- 
action between  the  plaintiff*  and  Mitchell,  which  was 
still  open  and  subsisting,  were  obliterated : It  is  true 
also  that  he  has  treated  the  property  as  his  own,  and 
insisted  upon  its  absolute  nature  in  his  answer. 

These  acts  can  be  justified  only  by  his  persuasion, 
which  he  appears  from  his  answer  to  entertain,  that 
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1850.  the  facts  of  the  case  are  different  from  what  they 
'stomT  appear  to  me  to  be  on  this  record : but  I feel  bound 
Horton.  t°  say  that  I see  no  ground  to  suppose  that  he  had 
his  own  advantage  in  view,  in  conducting  the  trans- 
action between  the  plaintiff  and  Mitchell , which 
forms  the  subject  of  inquiry  in  this  suit.  Nine  months 
intervened  before  he  became  interested  in  the  pro- 
perty and,  as  appears  from  the  evidence  of  Scat- 
cherd,  he  in  the  first  instance  refused  to  purchase  it  at 
all.  His  exclusion  of  his  own  name  in  the  purchase, 
and  the  destruction  of  the  existing,  and  formation  of 
a new  title  to  the  property,  are  calculated  to  excite 
suspicion ; at  the  same  time  the  change  of  title  may 
have  been  effected  merely  from  a desire  to  remove 
difficulties  supposed  to  attach  to  the  existing  title, 
but,  however  that  may  be,  he  should  have  refused  to 
judgment.  ^ *n  ^he  jjUSinegs  on  behalf  of  Mitchell,  without 
requiring  the  intervention  of  another  legal  adviser  on 
the  part  of  the  plaintiff. 

From  the  considerations  which  I have  urged,  it 
seems  to  me  clear,  that,  as  between  the  plaintiff  and 
Horton , the  relief,  which  is  sought  by  this  suit  must 
be  given. 

The  only  subject  of  inquiry  that  remains,  is, 
whether  the  relief,  which  is  proper  as , against  Hor- 
ton, should  also  be  extended  to  Tweedy ; and  I think 
it  ought.  No  purchaser  ever  had  fairer  notice  than 
Tweedy , as  appears  from  his  own  confession  in  his 
answer,  which  admits  that  when  he  informed  the 
plaintiff  of  his  intention  to  purchase  the  lot,  he  was 
warned  by  him  not  to  have  anything  to  do  with  it, 
as  it  was  his  property.  This  notice  would  have  been 
sufficient  to  have  subjected  Tweedy  to  the  plaintiff’s 
equity,  had  it  been  at  all  doubtful  (a).  A party  can- 
not do  more  than  was  done  by  the  plaintiff  in  this  case. 


(a)  Caldwell  v.  Machrill,  2 Eden  347  ; Parker  v.  Brooke,  9 Ves.  588. 
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When  an  express  warning  is  given,  as  it  was  here,  1850. 
the  case  is  very  distinguishable  from  those  in  which 
the  equity  depending  upon  the  construction  of  words,  v. 
or  a legal  implication  from  facts,  is  to  be  collected 
by  the  purchaser  himself  from  those  sources.  But 
in  this  case,  neither  the  facts  themselves,  upon  which 
the  equity  rests,  nor  the  equity  resulting  from  those 
facts,  can  be  considered  doubtful. 

Lawrason,  who  purchased  pendente  lite,  and  is 
added  to  the  suit  by  supplemental  bill,  is  before  the 
court,  simply  to  obey  its  decree  against  the  other 
defendants,  not  to  be  heard  in  opposition  to  that 
decree.  He  has  objected  that  Mitchell  is  not  a party, 
but  he  cannot  be  heard  to  make  that  objection.  The 
other  defendants  have  examined  him  as  a witness, 
and  therefore  cannot  make  it.  I am  of  opinion,  how- 
ever, that  if  made  by  a party  competent  to  do  so,  it 
could  not  prevail.  It  is  the  privilege  of  the  plaintiff 
to  make  all  participators  in  a fraud  parties  to  the  Judgment, 
suit,  in  order  that  they  may  be  liable  to  the  costs  of 
it,  but  I do  not  think  that  defendants,  in  whom  the 
whole  interest  is  vested,  can  object  that  a person, 
who  co-operated  with  them  in  a fraud  by  which 
they  acquired  the  property,  ought  to  be  present  in 
order  to  help  them  to  defend  it  (a). 

The  plaintiff  must  be  let  in  to  redeem,  with  costs, 
except  as  of  an  ordinary  redemption  suit,  against  all 
the  defendants,  except  Stephens , as  against  whom  the 
bill  must  be  dismissed  with  costs.  He  has  no  inte- 
rest; was  confessedly  a mere  trustee ; had  nothing  to 
do  with  the  property  until  nine  months  after  the  trans- 
action which  is  the  subject  of  inquiry  in  the  suit ; 
and  acted  then  merely  for  the  accommodation  of 
Horton  without  any  knowledge,  so  far  as  appears,  of 
the  fraud  that  had  been  committed,  or  any  intention 
of  promoting  its  success. 

(a)  Oldakerv.  Lavender,  6 Sim.  239  ; Bishop  of  Winchester  v.  Paine, 

Ves.  199  ; Daly  v.  Kelly,  4 Dow.  435. 
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Declare  that  the  conveyance  from  the  plaintiff  to  George  Mitchell 
in  the  pleadings  mentioned,  and  by  him  assigned  to  the  defendant 
Stephens , in  trust  for  the  defendant  Horton,  was  given  as  a security  only, 
for  the  sum  of  27/.  15s.  o d.,  with  interest  from  the  first  day  of  August, 
1843  ; that  the  defendant  Tweedy  had  notice  thereof  at  the  time  of  the 
assignment  from  the  defendant  Horton  to  Tweedy , in  the  pleadings  men- 
tioned ; and  that  the  defendant  Lawrason  having  purchased  the  interest 
of  the  said  defendant  Tweedy,  subsequently  to  the  commencement  of  this 
suit,  took  subject  to  the  interest  of  the  said  plaintiff  in  the  premises,  in 
the  pleadings  mentioned. 

Refer  it  to  the  master  to  take  an  account  of  what  is  due  for  principal 
and  interest  upon  the  said  security  from  plaintiff  to  George  Mitchell; 
also  an  account  of  the  rents  and  profits  received  by  the  defendants,  or 
any  or  either  of  them,  for  the  premises  in  the  pleadings  mentioned,  or 
which  &c. ; and  in  case  the  master  shall  find  that  the  said  defendants,  or 
any,  or  either  of  them,  have  or  hath  been  in  the  actual  and  beneficial 
occupation  of  the  land  and  premises  aforesaid,  or  any  part  thereof,  then 
he  is  to  set  an  occupation  rent  in  respect  thereof,  and  to  enquire  what 
crops  were  on  the  said  premises  when  the  defendant  Tweedy  took  pos- 
session of  the  same,  and  to  charge  him  with  the  value  thereof,  and  in 
taking  such  account  the  master  is  to  allow  the  said  rents  and  profits, 
occupation  rent,  and  value  aforesaid  to  the  plaintiff ; and  in  taking  the 
accounts  aforesaid,  the  master  is  to  make  to  the  parties  all  just  allow- 
ances ; and  if  on  taking  such  account  as  aforesaid,  and  the  taxation  of 
the  costs  as  hereinafter  mentioned,  it  shall  appear  that  a balance  is  due 
from  the  plaintiff,  then  upon  plaintiff  paying  to  the  defendant  Lawrason 
what  shall  be  found  due  from  him  as  aforesaid,  together  with  such  costs 
as  shall  be  found  due  from  the  plaintiff  to  the  defendant  Lawrason,  within 
six  months  after  the  master  shall  have  made  his  report  at  such  time  and 
place,  &c. 

Order  that  the  defendant  Lawrason  do  reconvey  the  said  premises, 
free  and  clear  of  all  incumbrances,  by  him  made,  &c.,  and  deliver  up  all 
books,  &c.,  together  with  the  possession  of  the  said  premises,  to  the 
said  plaintiff,  or  to  whom,  &c.  In  default  of  payment  by  plaintiff, 
bill  to  be  dismissed  with  costs.  s 

But  if,  on  taking  the  said  account,  it  shall  appear  that  a balance  is 
due  to  the  plaintiff,  then  order  that  the  said  defendants  do  pay  to  the 
said  plaintiff  such  balance,  within  one  month  after  the  master  shall  have 
made  his  report  at  such  time,  &c. ; and  defendant  Lawrason  to  reconvey. 

Order  that  the  plaintiff ’s  bill  as  against  Stephens  be  dismissed  with 
costs. 

Order  that  the  defendants  Horton  and  Tweedy , do  pay  to  plaintiff  his 
costs  of  this  suit  ; except  such  costs  as  would  have  been  incurred  in  an 
ordinary  redemption  suit,  the  amount  whereof  is  to  be  deducted  from 
the  plaintiff’s  costs. 

Order  also  that  the  defendant  Lawrason  do  pay  to  plaintiff  his  costs  of 
the  supplemental  suit,  except  such  costs  as  would  have  been  incurred  in 
an  ordinary  redemption  suit,  the  amount  whereof,  less  the  excess  as 
aforesaid,  plaintiff  is  to  pay  to  Lawrason. 

Refer  it  to  the  master  to  tax  the  costs  of  all  parties. 
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IN  APPEAL. 


\Before  the  Hon.  the  Chief  justice  of  the  Queen's  Bench , 
the  Hon.  the  Chancellor , the  Hon.  the  Chief  Justice 
of  the  Common  Pleas , the  Hon.  Mr.  Justice  Draper , 
and  the  Hon.  Mr.  Justice  Burns.~\ 


ON  AN  APPEAL  FROM  A DECREE  OF  HIS  HONOUR  VICE- 
CHANCELLOR  JAMESON. 

Howland  v.  Stewart. 

Parol  evidence — Mortgage. 

Where  an  absolute  deed  of  real  estate  had  been  executed,  and  the  grantor,  June  ^ & 2g 
by  his  bill,  alleged  that  the  deed  so  executed  was  intended  as  a secu-  and  Dec.  12 
rity  only,  and  that  it  had  been  verbally  agreed  to  execute  a defeasance 
at  some  future  time,  but  it  did  not  appear  that  any  acts  of  the  grantee 
were  inconsistent  with  the  supposition  that  the  conveyance  was 
intended  to  be  absolute,  and  not  by  way  of  security,  parol  evidence 
of  the  alleged  agreement  was  held  inadmissible. 

Letarge  v.  DeTuyll , ante  vol.  i,  page  249,  remarked  upon. 

This  was  an  appeal  from  the  decree  of  the  Court  of 
Chancery,  made  in  the  cause  of  Stewart  plaintiff  (the 
respondent  here),  and  Howlands  defendants  (the  ap_  statement, 
pellants).  The  facts  of  the  case  are  fully  stated  in  the 
judgment. 

Mr.  Read  and  Mr.  R.  Cooper,  for  the  plaintiff 
( Stewart ) relied  upon  Letarge  v.  DeTuyll,  and  the 
authorities  there  cited,  as  sufficient  to  sustain  the 
decree  in  this  case. 

Mr.  Gwynne  and  Mr.  Vankoughnet , for  the  defen- 
dants {Howlands),  distinguised  this  from  the  case  of 
Letarge  v.  DeTuyll,  in  this,  that  here  there  were  not 
any  acts  shown  inconsistent  with  the  fact  of  the  deed 
executed  being  intended  to  operate  as  an  abso- 
lute conveyance,  and  that  such  being  the  case, 
even  admitting  the  truth  of  the  statements  of  the 
plaintiff  as  to  the  promise  to  execute  a defeasance  at 
some  subsequent  period,  the  case  came  -directly  under 
the  operation  of  the  Statute  of  Frauds,  and  was  one 
in  which  no  relief  could  be  granted. 


61 

1850. 

Howland 

v. 

Stewart. 


62 


CHANCERY  REPORTS. 


1850. 

Howland 

v. 

Stewart. 
Dec.  12. 


Judgment 


The  arguments  of  counsel  and  authorities  cited, 
are  more  fully  stated  in  the  judgment  of  the  court, 
which  was  delivered  by — 

Burns,  J. — From  what  we  have  disclosed  upon 
the  pleadings  and  evidence,  we  think  it  more  than 
probable  we  have  not  had  stated  correctly  or  truly 
the  whole  of  the  transactions  between  the  parties;  for 
the  facts  do  not  point  to  any  one  particular  state  of 
circumstances,  but  afford  room  for  speculation  as  to 
the  true  nature  of  their  dealings,  and  the  object  in 
view  of  the  respective  parties  at  the  time  the  convey- 
ance was  executed.  We  cannot  decide  the  case 
upon  a mere  speculative  view  of  what  we  might 
think  it  right  to  do  between  them,  but  must  take  it 
as  the  parties  have  made  it,  and  see  if  the  case 
presented  be  such  that  relief  can  be  afforded,  and 
whether,  if  it  can,  it  be  supported  by  proper  legal 
evidence.  Let  us  then  see,  what  the  plaintiff  states 
and  the  relief  he  seeks. 

The  bill  states  that  the  plaintiff,  wishing  to  effect 
a loan  of  money,  applied  to  the  defendants,  who 
agreed  to  make  such  advances  to  him,  in  addition  to 
a debt  he  owed  them,  as  would  be  sufficient  to  make 
a sum  of  2Q0£. — a part  to  be  advanced  in  money  and 
the  residue  by  means  of  the  promissory  notes  of  the 
defendants  to  the  plaintiff;  and  in  June  1836  the 
matter  was  concluded.  An  indenture  of  conveyance 
was  prepared  by  the  direction  of  the  defendants  in 
pursuance  of  the  agreement,  but  by  mistake  no  pro- 
viso or  agreement  for  the  redemption  of  the  premises 
on  payment  of  the  200 1.  was  contained  therein,  as 
was  intended  by  the  parties  when  it  was  determined 
the  same  should  be  prepared.  On  reading  the  inden- 
ture before  execution  the  mistake  was  discovered, 
and  thereupon  it  was  agreed  between  the  parties  that 
the  intended  mortgage  should  be  made  by  means  of 
the  same  indenture,  and  that  a defeasance  or  bond 
for  re-conveyance  should  be  given  for  the  premises  on 
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payment  of  the  200£.  intended  to  be  secured.  On  the  1850. 
faith  of  receiving  a bond  from  the  defendants  for  the 
re-conveyance  of  the  premises  on  payment  of  the  Sfce^art> 
200£.,  the  plaintiff  executed  and  delivered  the  inden- 
ture, and  it  was  then  agreed  between  the  parties  that 
this  bond  should  be  prepared  and  executed  by  the 
defendants  to  the  plaintiff*  as  soon  as  possible.  The 
plaintiff  had  leased  the  premises  before  executing  the 
conveyance,  and  the  tenant  paid  him  the  rent  for  the 
next  year  after,  but  during  the  next  ensuing  seven 
years  the  defendants  received  the  rents,  viz.,  3 51.  a- 
year,  with  the  consent  of  the  plaintiff,  towards  satis- 
faction of  the  mortgage  debt  and  interest.  The  plain- 
tiff, being  a layman  and  illiterate,  did  not  think  of 
the  bond  for  some  time  after  the  execution  of  the  con- 
veyance, but  some  time  ago  he  applied  for  it  and  the 
defendants  refused  to  give  it.  The  bill  contains 
some  other  statements  and  charges  introduced  to 
prove  the  plaintiff’s  position,  which  I shall  notice  judgment, 
again,  but  the  substance  of  his  case  is  as  I have 
stated ; and  upon  this  the  relief  sought  is,  that  the 
defendants  may  be  decreed  to  execute  and  deliver 
the  bond  agreed  upon  to  be  given,  and  that  the  defen- 
dants be  decreed  to  be  mortgagees  of  the  premises. 

The  defendants  have  met  this  case  by  stating  that 
the  plaintiff  did  apply  to  them  for  a loan  of  money, 
but  they  refused,  because  they  required  their  avail- 
able means  in  their  own  business.  The  plaintiff, 
however,  being  indebted  to  them,  they,  after  some 
hesitation,  agreed  to  purchase  the  premises  at  200Z., 
and  this  sum  was  to  be  paid  thus — the  first  501.  by 
the  cancellation  of  the  debt  due  to  them,  by  their 
becoming  responsible  to  discharge  an  execution  then 
in  the  hands  of  the  sheriff  against  the  plaintiff  or  fur- 
nishing the  means  of  satisfying  the  same,  and  by 
paying  the  difference  to  make  up  the  501.  to  the  plain- 
tiff; the  remaining  150Z.  was  to  be  paid  in  three 
payments  of  equal  sums,  at  one,  two  and  three  years, 
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1850.  and  for  these  payments  three  several  promissory  notes 
of  the  defendants  were  given  to  the  plaintiff.  The 
stewart.  defendants  deny  the  conveyance  was  ever  intended 
to  be  a mortgage  or  security  for  the  loan  of  money, 
but  insist  upon  it  as  an  absolute  sale  by  the  plaintiff 
and  purchase  by  themselves,  and  they  deny  that  it 
was  ever  agreed  that  any  defeasance  or  bond  should 
be  executed.  The  defendants  state  that  after  the 
indenture  was  executed  they  verbally  informed  the 
plaintiff  that  if  he  repented  the  bargain  at  any  time 
before  the  first  of  the  three  promissory  notes  became 
due,  they  would  offer  no  obstacle  to  his  re-purchasing 
the  premises,  and  that  he  should  have  the  same  at 
the  price  which  they  were  agreeing  to  give. 

From  the  plaintiff’s  statement  and  the  defendants’ 
denial,  it  will  be  seen  the  plaintiff’s  case  rests  entirely 
upon  the  parol  agreement  to  give  a bond  for  recon- 
veyance of  the  premises  on  payment  of  2001.,  and 
judgment.  plaintiff ’s  evidence  points  to  such  an  agreement 
at  the  time  when  the  conveyance  was  executed. 
Assuming  for  the  present  that  the  evidence  does 
clearly  prove  that  the  defendants  did  agree  to  execute 
such  a bond  as  stated,  the  question  is,  whether  parol 
evidence  is  sufficient  to  establish  what  the  plaintiff 
contends  for ; or  rather,  the  true  way  to  look  at  it  is, 
treating  the  plaintiff’s  case  as  true,  according  to  the 
legal  effect  of  his  statements  when  taken  altogether, 
can  an  agreement,  resting  entirely  in  parol,  to  execute 
a bond  for  re-conveyance  at  a future  period,  be  received 
to  control  the  positive  effect  of  the  conveyance ; or  in 
other  words,  can  the  non-execution  of  such  bond  at 
the  future  period,  whenever  that  may  be,  be  treated 
as  such  a fraud  that  parol  evidence  of  the  agreement 
may  be  received  to  control  the  effect  of  the  convey- 
ance? We  understand  the  plaintiff  to  rest  his  case 
upon  the  proposition,  that  in  all  cases  where  the 
question  is  mortgage  or  no  mortgage,  parol  evidence 
is  admissible,  and  that  such  evidence  is  receivable, 
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to  shew  that  an  agreement  or  defeasance  was  after-  1850. 
wards  to  be  executed — that  is,  what  was  necessary  to  Howland 

yt 

constitute  the  transaction  a mortgage  was  agreed  to  steward 
be  reduced  to  writing,  and  consequently  equity  would 
consider  an  agreement  to  reduce  the  agreement  to 
writing  as  a matter  outside  the  Statute  of  Frauds. 

The  text  writers  use  expressions  which,  when  quoted 
or  taken  abstractedly  from  the  context,  would  seem 
to  give  some  countenance  to  what  the  plaintiff  con- 
tends for.  Thus,  for  instance,  Mr.  Coote,  in  his  work 
upon  Mortgages,  says  : — “ Accordingly,  equity  will 
admit  even  parol  evidence  to  shew  the  conveyance 
was  intended  by  way  of  security  only.”  Mr.  Justice 
Storey  says  “ So  if  a man  should  treat  for  a loan  of 
money  on  mortgage,  and  the  conveyance  to  be  by  an 
absolute  deed  of  the  mortgagor  and  a defeasance  by 
the  mortgagee,  and  after  the  absolute  deed  is  exe- 
cuted the  mortgagee  fraudulently  refuses  to  execute 
the  defeasance,  equity  will  decree  a specific  perfor-  Judgme&t, 
mance.”  When  the  cases  cited  by  these  and  other 
writers  who  use  similar  expressions  are  looked  at, 
and  when  the  comments  of  the  text  writers  are  con- 
sidered and  compared  with  each  other,  and  with 
other  passages  of  the  same  work,  it  is  evident  the 
proposition,  in  the  broad  sense,  contended  for  in  this 
case  is  not  sustainable,  neither  do  the  writers  intend 
what  is  said  should  be  received  to  such  extent.  Tho 
plaintiff  does  not  pretend  that  any  bond  was  prepared 
cotemporaneously  with  the  deed,  which  the  party 
fraudulently  refused  to  execute  after  obtaining  the 
absolute  conveyance.  No  mistake  or  accident  is 
shewn  to  have  occurred  in  the  preparation  of  the  deed 
in  the  first  instance ; for,  though  the  plaintiff  states,, 
that  by  mistake  the  deed  contained  no  clause  for  re- 
demption, yet,  for  all  we  see,  the  person  who  prepared 
it  made  no  mistake,  but  may  have  prepared  it  accord- 
ing to  the  instructions  received.  The  plaintiff  tells 
us,  in  his  bill,  he  agreed  to  adopt  the  deed  as  pre- 
pared, and  agreed  to  execute  it  as  it  was,  and  that 
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1850.  he  delivered  it  upon  the  faith  of  the  defendants’  pro- 
mise  to  prepare,  execute  and  deliver  a bond  as  soon 
stewart.  as  possible  for  re-conveyance,  and  that  he  never 
thought  of  the  bond  for  some  time  afterwards.  There 
is  no  pretence  that  the  deed  was  obtained  upon  any 
other  footing  than  that  of  a verbal  promise  to  execute 
a bond  at  a future  period,  and  the  fraud  consists  in 
the  defendants  not  performing  that  promise.  No 
fraud  was  committed  at  the  time  of  the  execution  of 
the  conveyance,  nor  does  the  plaintiff  pretend  there 
was  anything  unfair  at  that  time.  He  executed  the 
deed,  well  knowing  what  the  contents  were  and  their 
effect,  and  did  so  on  the  defendants’  promise  to  exe- 
cute a bond  at  a future  time.  The  fraud  of  the 
defendants ' was  therefore  committed  when  they  re- 
fused to  execute  the  bond,  and  the  plaintiff ’s  case  is 
in  fact  an  attempt  to  carry  that  back  to  the  time  of 
the  giving  of  the  conveyance,  and  to  engraft  upon  the 
judgment  conveyance,  for  the  purpose  of  controlling  its  legal 
effect,  the  subsequent  fraud  of  the  defendants,  in 
refusing  to  comply  with  their  agreement ; the  evidence 
of  that  agreement  resting  entirely  in  the  recollection 
of  witnesses,  without  any  manifestation  by  writing 
in  any  way,  or  any  acts  of  the  defendants  inconsis- 
tent with  what  the  deed  purports  to  be  upon  the  face 
of  it.  We  find  no  case  where  a court  of  equity  has 
decreed  the  performance*  of  such  an  agreement  as  the 
plaintiff  states  and  denied  by  the  defendant,  and  can 
nowhere  discover  any  authority  or  principle  which 
can  be  adduced  to  support  such  a case.  In  many  of 
the  old  cases  referred  to,  we  must  interpret  the 
expressions  used  with  reference  to  the  then  existing 
circumstances  and  modes  of  conveyance.  In  Cotte- 
rell  v.  Purchase  (a),  Lord  Talbot  observes.  “ In  the 
northern  parts  it  is  the  custom,  in  drawing  mortgages, 
to  make  an  absolute  deed,  with  a defeasance  separate 
from  it ; but  I think  it  a wrong  way,  and  to  me  it 
will  always  appear  with  a face  of  fraud,  for  the 


(a)  Cas.  Tem.  Talbot  (Forrester),  6i. 
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defeasance  may  be  lost,  and  then  the  absolute  con-  1850. 
veyance  is  set  up.  I would  discourage  the  practice 
as  much  as  possible.”  In  that  case  there  was  a stewart 
release  of  the  equity  of  redemption,  which  contained 
a clause  that  the  mortgagor  might  have  his  estate 
again  upon  payment  of  principal,  interest  and  costs, 
which  raised  the  question,  whether  the  transaction 
was  a conditional  purchase.  Maxwell  v.  Montacute 
(a)  is  the  case  mostly  relied  on  when  questions  simi- 
lar to  the  present  arise.  In  that  case  one  of  the  pro- 
positions put  is,  that  where  it  was  agreed  the  mort- 
gage should  be  in  the  old  form,  the  one  then  in  use 
and  that  it  was  agreed  the  mortgagor  should  execute 
an  absolute  conveyance  and  there  should  be  a defea- 
sance from  the  mortgagee,  it  would  be  decreed  a 
mortgage.  What  undoubtedly  was  meant  was  not 
merely  an  agreement  for  a defeasance,  to  be  executed 
at  some  future  period,  but  one  which  was  either  pre- 
pared or  in  course  of  preparation,  and  the  party  Judgment 
refused  to  execute  it ; for  the  case  itself  shews  that  a 
distinction  was  taken  where  the  parties  came  to  an 
agreement,  but  the  same  is  never  reduced  into 
writing,  nor  any  proposal  made  for  that  purpose,  so 
that  they  wholly  rely  upon  their  parol  agreement,  in 
which  case  it  is  stated,  that  unless  this  he  executed  in 
fact  neither  party  can  compel  the  other  to  a specific 
performance ; and  the  case  where  there  is  an  agree- 
ment for  reducing  the  same  into  writing,  and  that  is 
prevented  by  the  fraud  and  'practice  of  the  other 
party,  as  where  instructions  are  given  and  prepara- 
tions made  for  drawing  a marriage  settlement,  &c., 
in  which  cases  the  court  gives  relief.  The  different 
treatises  upon  equity  jurisprudence,  as  also  the  works 
upon  evidence,  state  the  same  general  rule  to  prevail 
in  equity  as  at  law — that  parol  evidence  is  not 
admissible  to  contradict,  qualify,  extend  or  vary 
written  instruments,  and  that  the  interpretation  of 
them  must  depend  upon  their  own  terms  As  in 


{a)  Pre.  Ch.  526. 
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Maxwell  v.  Montacute , we  take  it  that  by  what  is 
stated  in  Walker  v.  Walker  (a),  Young  v.  Peachey  (b), 
and  Joynes  v.  Statham  (c),  is  meant  that  the  defea- 
sance is  to  be  a concurrent  act  with  the  execution  of 
the  absolute  conveyance,  which  is  prevented  from 
being  perfected  by  fraud.  If  such  be  not  the  mean- 
ing, then  most  certainly,  as  respects  the  reception  of 
parol  evidence,  one  rule  would  prevail  in  equity, 
while  a different  rule  prevails  at  law.  An  absolute 
deed,  fraudulently  obtained,  can  have  no  validity  in 
either  jurisdiction — no  suit  can  be  maintained  upon 
it  at  law,  and  in  equity  it  is  made  to  correspond  with 
the  agreement  of  the  parties.  In  the  present  case, 
the  plaintiff’s  assertion  is  in  effect  that,  though  the 
deed  was  not  fraudulently  obtained,  yet  the  defendants 
use  it  for  a fraudulent  purpose,  and  his  evidence 
attempts  to  prove  it — that  is,  that  the  true  purpose  for 
which  it  was  made  is  different  from  what  it  appears 
on  the  face  of  it ; and  this  he  desires  to  establish  by 
shewing  that  it  was  agreed  he  should  have  at  some 
future  time  a defeasance,  upon  payment  of  a certain 
sum.  To  admit  that  such  a case  is  without  the 
statute,  and  that  a court  may  decree  the  agreement 
so  verbally  made  to  be  carried  into  effect,  certainly 
would  be  reasoning  within  a circle — that  is,  parol 
evidence  may  be  received  to  prove  it  was  agreed  that 
at  some  time  or  other  a defeasance  should  be  exe- 
cuted, the  non-fulfilment  of  which  agreement  is  a 
fraud  upon  the  party,  and  because  it  is  a fraud  not 
to  fulfil  the  promise,  therefore  parol  evidence  may  be 
received  to  prove  the  promise.  Lord  North  seems 
to  have  thought  there  was  a difference  between  an 
agreement  which  rested  altogether  in  parol  and 
where  it  was  part  of  the  agreement  that  it  should  be 
reduced  to  writing  (d).  Lord  Thurlow , in  Whit- 
church v.  Bevis  (e),  observes  upon  this  distinction 
and  says  : — “ I take  that  to  be  a single  case,  and  to 

(a)  2 Atk.  99.  (b)  2 Atk.  257.  (c)  3 Atk.  387.  ( d)  Vide  Hollis 

v.  Whiting  or  Edwards,  1 Vein.  151,  159;  Leak  v.  Morrice,  2 Ch. 
Cas.  135.  (e)  2 Bro.  C.  C.  565. 
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have  been  overruled.  If  you  interpose  the  medium  1850. 
of  fraud,  by  which  the  agreement  is  prevented  from 
being  put  into  writing,  I agree  to  it,  otherwise  I take  stewart. 
Lord  North's  doctrine,  ‘ that  if  it  had  been  laid  in  the 
bill,  that  it  was  part  of  the  agreement  that  it  should 
be  put  into  waiting,  it  would  have  done,’  to  be  a 
single  decision  and  contradicted,  though  not  expressly 
yet  by  the  current  of  opinion.”  If  this  case  be  not 
within  the  meaning  of  the  statute,  it  is  difficult  to 
conceive  what  case  is,  The  statute  intended  that  the 
superior  evidence  of  instruments  should  only  be  re- 
lied upon  to  prove  the  solemn  contract  of  parties ; but 
if,  because  it  was  agreed  that  it  should  be  reduced  to 
writing,  such  evidence  be  receivable,  then  the  inferior 
evidence  is  received,  and,  as  has  been  well  expressed, 
the  result  would  be  to  introduce  conjecture  for  fact, 
presumption  for  the  highest  legal  authority,  loose 
recollection  and  uncertainty  of  memory  for  the  most 
sure  and  faithful  memorials  which  human  ingenuity  judgment 
can  devise  or  the  law  adopt,  to  introduce  dangerous 
laxity  and  uncertainty  as  to  all  titles  to  property, 
which,  instead  of  depending  on  certain  fixed  and 
unalterable  memorials,  would  be  made  to  depend 
upon  the  uncertain  testimony  of  slippery  memory, 
and  be  perpetually  liable  to  be  impeached  by  fraudu- 
lent and  corrupt  practices. 

There  is  no  doubt  that  in  cases  of  accident,  mis- 
take or  fraud,  courts  of  equity  are  constantly  in  the 
habit  of  admitting  parol  evidence  to  qualify  and  cor- 
rect, and  even  to  defeat  the  terms  of  written  instru- 
ments ; but  the  plaintiff,  in  our  opinion,  misapplies 
in  this  case  the  effect  of  the  cases  decided  on  these 
heads.  If  we  were  to  hold,  that  simply  to  prove  an 
agreement  to  give  a defeasance  at  a future  time,  and 
that  the  not  giving  it  was  such  a fraud  that  equity 
would  decree  specific  performance  of  it,  we  are  quite 
sure  it  would  be  so  held  for  the  first  time.  * We  can 
discover  no  principle  which  applies  to  mortgage  cases 
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different  from  other  cases,  as  to  the  reception  of  parol 
proofs,  but  in  every  case  where  parol  evidence  has 
been  received,  there  has  been  something  independent 
of  the  parol  evidence  to  show  the  transaction  different 
from  what  the  deed  expresses  before  the  proof  is  let  in, 
and  then  the  evidence  is  receivable  for  the  purpose 
of  explaining  the  transaction.  The  whole  current  of 
authority  shews  this  to  be  so,  and  it  at  once  explains 
the  grounds  upon  which  equity  acts,  and  proves  that 
no  conflict  whatever  exists  between  the  two  jurisdic- 
tions in  the  reception  of  such  proof.  In  both  courts, 
where  the  principle  to  be  decided  is  the  same,  the 
reception  or  rejection  of  evidence  is  also  the  same  ; 
but  in  cases  of  accident,  mistake  or  fraud,  where  the 
instruments  are  made  to  speak  or  operate  differently 
from  _ the  intention  and  agreement  of  the  parties, 
courts  of  law,  having  no  power  to  alter  or  read  instru- 
ments differently  than  appears  upon  their  face,  parties 
are  driven  to  apply  for  relief  to  the  equity  courts,  and 
there  the  constant  language  is — shew  by  something 
which  does  not  depend  upon  parol  evidence  that 
there  is  reason  to  believe  the  instrument  does  not 
truly  speak  the  agreement  made,  and  then  parol 
evidence  will  be  received  to  show  what  relief  ought 
to  be  granted.  Sometimes  there  may  be  something 
in  the  language  of  the  instrument  itself,  or  something 
attached  to  it,  which  irresistibly  leads  the  mind  to 
believe  the  intention  of  the  parties  different  from  the 
legal  conclusion  of  the  instrument.  Thus,  in  the 
case  cited  of  England  v.  Codrington  (a),  the  agree- 
ment contained  these  words : “ In  consideration  that 
Sir  Wm.  Codrington  has  agreed  to  advance  and  pay 
to  us,  whose  names  are  hereunder  written,  2,400£., 
on  or  before  the  20th  August  next,  in  order  to  pay  off 
and  discharge  such  sums  of  money  as  are  due  from 
us  to  Thomas  Evans , as  well  as  to  supply  our  other 
occasions and  it  was  held  they  evinced  a lending 
of  money  and  security  for  it  rather  than  a sale.  In 


(a)  i Eden.  169. 
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Franklyn  v.  Fern  (a)  an  endorsement  on  the  deed  of  1850. 
conveyance  by  the  mortgagor  was  received  as  evi- 
dence  of  the  intent.  In  Baker  v.  Wind  ( b ) Lord  stewart. 
Hardwicke  says,  where  there  had  been  an  absolute 
conveyance,  with  a separate  document  shewing  that 
upon  being  reimbursed  what  had  been  advanced  and 
50£.  beyond  that  amount  the)  party  would  transfer, 
he  would  not  allow  it  to  be  treated  as  a purchase  but 
as  a security.  At  other  times,  the  acts  of  the  parties 
are  shewn  to  be  inconsistent  with  the  idea  that  the 
instrument  is  in  fact  what  it  appears  to  be.  Le 
Targe  v.  De  Tuyll,  so  much  relied  upon  by  the  plain- 
tiff’s counsel,  is  a case  of  that  description.  The 
- cases  cited  there  are  of  various  kinds  of  acts,  tending 
to  shew  the  inconsistency  of  the  instrument  operating 
as  it  speaks.  In  all  such  cases  the  parol  evidence  is 
received  to  explain  that  which,  without  it,  remains  a 
mystery,  and  such  evidence  will  be  received,  even 
though  the  defendant  swear  it  was  intended  to  be  an  Jud?metl« 
absolute  conveyance.  Again,  if  the  court  can  extract 
anything  from  the  answer  of  the  defendant,  upon 
which  it  would  be  difficult  to  reconcile  the  deed  with 
the  statement,  that  circumstance  will  be  seized  upon 
to  fasten  the  parol  evidence.  Without  there  be  some- 
thing however  beyond  the  mere  parol  evidence,  courts 
do  not  act  upon  the  evidence.  In  Hardwood  v.  Wal- 
lis (c)  a mistake  was  alleged  to  have  been  made  in 
a settlement  by  an  attorney’s  clerk,  the  court  would 
not  allow  it  to  be  corrected  by  the  mere  testimony 
of  the  attorney  himself,  who  had  received  oral  instruc- 
tions for  the  preparation  of  the  deeds,  nothing  appear- 
ing in  the  hand- writing  of  the  parties  to  shew  that  a 
mistake  had  been  committed.  In  Rogers  v.  Earl  ( d ) 

Sir  Thos.  Clarke  says : “ As  to  the  head  of  mistake,. 

I do  not  give  a positive  opinion,  but  I do  not  think 
this  court  hath  relied  upon  parol  evidence  singly ; it 
must  be  corroborated  by  other  evidence,  as  in  Prit- 

a)  Barnard.  30.  (£)  I Ves.  160.  (c)  Cited  2 Vern.  195.  (d)  1 

Dickens,  295. 
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1850.  chard  v.  Quincent  and  Hill  v.  Wiggan .”  Pritchard  v. 

Quincent  is  reported  in  Ambler,  147,  and  there  the 
Stewart,  written  instructions  for  the  settlement  were  produced 
in  evidence,  but  the  fact  of  their  existence  had  not 
been  stated  in  the  bill,  and  the  case  was  ordered  to 
stand  over,  for  the  purpose  of  amending  the  bill  and 
stating  the  fact.  I find  the  other  case,  reported  by  the 
name  of  Hill  v.  Wiggett  (a)  thus — an  entry  in  a 
steward’s  book  and  a parol  proof  by  the  foreman  of 
the  jury  admitted  as  good  evidence  (5.) 

We  have  been  referred  to  some  American  cases, 
as  supporting  the  proposition  contended  for  by  the 
plaintiff’s  counsel,  as  to  the  reception  of  evidence 
upon  the  question  of  mortgage  or  no  mortgage. 

The  decisions  of  Chancellor  Kent  do  not  by  any 
means  do  so,  but  on  the  contrary,  quite  agree  with 
those  I have  already  mentioned.  The  case  of  Marks 
judgment  v.  Pell  (c)  was  a case  to  establish  a conveyance 
absolute  in  its  terms,  as  a mortgage,  on  the  ground 
that  a defeasance  had  been  executed  by  the  mort- 
gagee and  had  been  left  with  him,  and  was  fraudu- 
lently destroyed.  Chancellor  Kent  thus  remarks : — 
**  My  objection  is  to  the  nature  of  the  proof.  It  con- 
sists wholly  of  certain  confessions  made  by  Gilbert 
Pell  in  certain  conversations.  There  is  not  a single 
fact  exclusive  of  those  confessions  in  support  of  the 
charge.  I agree  to  the  doctrine  in  the  cases  cited, 
that  it  is  competent  to  shew  by  parol  proof  that  the 
deed  was  taken  as  a mortgage,  and  that  the  defea- 
sance was  destroyed  by  fraud  or  mistake  ; and  I 
agree  further,  that  length  of  time  is  no  bar  to  a fraud 
or  to  redemption  of  a mortgage,  where  the  mortgagee 
has  treated  it  all  the  time  as  a mortgage,  or  where  it 
was  originally  agreed  that  he  was  to  enter  and  keep 
possession  until  he  was  paid  out  of  the  profits.  My 

{a)  2 Vern.  247,  and  Eq.  Ca.  Abr.  232,  pi.  8.  ( b ) Vide  the  late 

cases  of  Mortimer  v.  Shortail,  2 Dru.  and  War.  363,  and  Donohue  v. 
Conrahy,  2 Jones  & La.  688.  ( c ) 1 John,  C,  C.  594. 
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difficulty  is,  that  there  is  not  the  requisite  legal  proof  1850. 
of  any  of  thes£  allegations.  There  is  not  a single 
voucher  or  document  in  writing,  not  a single  fact,  stewart. 
act  or  deed  of  Gilbert  Pell , that  supports  the  charges. 

The  whole  rests  on  the  naked,  unassisted  confessions 
of  Pell,  made  to  or  in  the  presence  of  certain  witnesses, 
about  seventeen  years  after  he  had  been  in  the  peace- 
able possession  of  the  premises,  as  apparent  owner.” 

See  also  the  opinions  of  Chancellor  Kent  in  the  fol- 
lowing cases  : — Moses  et  at.  v.  Murgatroyed  et  al.  (a)  ; 
Parkhurst  et  al.  v.  VanGortlandtib);  Movan  v.  Hays  (c); 
and  Strong  v.  Stewart  -(d).  In  this  last  case  the  bill 
was  to  redeem  the  mortgaged  premises.  The  defen- 
dant set  up  an  absolute  sale,  and  denied  the  fact  of  a 
loan ; but  at  the  same  time  he  admitted,  in  his  answer, 
that  after  the  absolute  assignment  was  executed  he 
gave  the  party,  at  his  request,  time  to  return  the  money 
and  take  back  his  assignment.  Chancellor  Kent  said 
the  admissions  in  the  answer  were  sufficient  to  pre- judgment, 
sume  a mortgage  against  the  absolute  terms  of  the 
assignment,  and  the  parol  evidence  was  let  in. 

The  plaintiff  in  the  case  before  us  has  not  in  his  bill 
shewn,  with  the  exception  of  two  matters,  a single  fact 
or  voucher,  act  or  deed  of  the  defendants  inconsistent 
with  the  terms  of  the  deed,  but  the  whole  statements 
and  charges  are  of  admissions  made  by  the  defendants 
at  different  times,  which  they  deny  having  made. 

The  exceptions  are  these  ; the  plaintiff  says  he  leased 
the  premises  before  the  execution  of  the  deed  to  one 
Hopkinson  for  seven  years,  the  first  year  he  himself 
received  the  rent,  and  the  next  seven,  years  the  defen- 
dants received  the  rents  with  his  permission,  towards 
satisfaction  of  the  mortgage  debt  and  interest,  and 
after  the  expiration  of  the  term  Hopkinson  reliquished 
the  possession ; and  the  plaintiff  thereupon  entered 
again  and  occupied  until  he  was  turned  out  by  an 

{a)  i John,  C.  C.  119.  (b)  1 John,  C.  C.  273.  ( c ) I John,  C.  C.  339. 

(d)  4 John,  C.  C.  167. 
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1850.  action  of  ejectment ; and  that  with  the  defendants’ 
knowledge  and  consent,  he  (the  plaintiff)  was  at  all 
stewart.  the  expense  of  the  repairs  made  on  the  premises  after 
the  same  were  conveyed.  Neither  party  has  ex- 
amined Hopkinson,  whose  testimony  would  have 
been  most  satisfactory  to  have  had.  The  defendants 
deny  that  Hopkinson  was  the  plaintiff’s  tenant,  and 
they  assert  that  they  leased  the  premises  to  him  in 
1837  for  seven  years.  It  is  abundantly  clear,  from 
the  evidence  and  from  the  plaintiff’s  statements,  that 
he  is  in  error  in  stating  that  he  leased  the  premises 
to  Hopkinson  before  the  execution  of  the  deed  to  the 
defendants,  and  also  in  saying  he  received  the  first 
year’s  rent.  Hopkinson  s term  ended  in  March  1844, 
and  he  only  had  the  place  seven  years,  not  eight 
years,  as  one  part  of  the  plaintiff’s  statement  would 
seem  to  imply,  though  in  another  part  he  admits 
the  term  to  be  seven  years;  and  the  statement  made 
judgment.  ont  f°r  the  plaintiff*  and  set  forth  in  the  bill,  shews 
that  the  defendants  received  the  whole  seven  years’ 
rent;  the  term  must  have  therefore  commenced  in 
1837.  The  deed  to  the  defendants  was  executed  on 
the  4th  July,  1836,  and  at  that  time  the  plaintiff  was 
in  possession,  living  upon  the  premises.  We  take 
the  weight  of  evidence  to  establish  that  Hopkinson  s 
term  must  have  commenced  in  March  1837,  and 
therefore  the  payment  of  the  rent  to  the  defendants 
was  consistent  with  the  deed.  It  was  rather  for  the 
plaintiff  to  have  produced  Hopkinson  to  establish  his 
proposition,  for  he  claims  in  opposition  to  his  deed, 
and  if  he  had  leased  to  Hopkinson  and  received  any 
rents,  it  was  important  for  the  plaintiff  to  prove  it. 
He  has  not  offered  a tittle  of  evidence  upon  the 
alleged  fact  of  receiving,  rent,  and  what  facts  we  have 
proved  militate  against  its  being  true.  The  plaintiff’s 
statement,  that  he  resumed  the  possession  of  the  pre- 
mises after  the  expiration  of  Hopkinson’s  term,  as  a 
consequence  of  the  fact  of  Hopkinson  being  his  tenant, 
and  the  rents  being  allowed  to  be  taken  by  the  defen- 
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dants  towards  satisfaction  of  the  mortgage,  is  not  1850. 
borne  out  by  the  testimony ; on  the  contrary,  it  is 
shewn  that  possession  was  to  have  been  given  to  the  stewart. 
defendants  by  the  tenant  at  the  expiration  of  the  term, 
and  that  the  plaintiff  obtained  the  possession  surrep- 
titiously. The  plaintiff  has  not  offered  any  evidence 
to  establish  the  fact  of  his  having  been  at  the  expense 
of  the  repairs,  for  what  is  stated  about  the  plaintiff 
allowing  51.  out  of  the  rent  cannot  be  the  case.  What 
is  stated  by  the  defendants  about  their  offering  no 
obstacle  to  the  plaintiff  to  re-purchase,  in  case  he 
repented  his  bargain,  and  the  fact  that  their  solicitor 
wrote  to  the  plaintiff’s  solicitor,  while  the  action  of 
ejectment  was  pending,  asking  to  know  what  the 
plaintiff  would  take  to  assign  any  further  dispute  he 
might  have  to  the  lot,  are  circumstances  calculated 
to  draw  forth  speculations  as  to  the  true  nature  of  the 
transactions  between  the  parties ; but  when  we  con- 
sider that  these  circumstances  are  used,  not  for  the  judgment, 
purpose  of  shewing  any  accident  or  mistake  in  the 
terms  of  the  deed,  or  any  fraud  in  obtaining  the  con- 
veyance, but  for  the  purpose  of  proving  that  the  defen- 
dants did  pr'omise  to  execute  a defeasance  at  a future 
time,  they  have  little  weight ; for,  as  already  shewn, 
if  the  plaintiff’s  case  were  true,  putting  out  of  ques- 
tion the  circumstances  of  the  plaintiff  receiving  rent 
and  making  repairs,  he  could  not  have  the  relief  he 
seeks. 

Then,  when  we  look  at  the  defence,  we  find  two  facts 
stated  and  proved,  both  of  which  were  well  known 
to  the  plaintiff,  and  neither  of  them  are  impeached 
in  any  way,  or  the  slightest  notice  taken  of  them  by 
the  bill — a circumstance  impossible  to  account  for. 

It  appears  that  a mistake  was  made  in  the  deed  of 
the  4th  July,  1836,  as  to  the  position  of  the  lot;  the 
plaintiff  had  executed  a conveyance  for  land  he  did 
not  own.  The  plaintiff  had  then  received,  as  we 
must  suppose,  the  consideration  for  the  conveyance 
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1850.  intended  to  have  been  made ; and  if  there  were  a 
mistake  in  the  deed,  in  its  not  containing  a clause  of 
Stewart,  redemption  when  it  should  have  done  so,  or  if  the 
plaintiff  was  to  have  a bond  for  re-conveyance,  then, 
upon  its  being  discovered  that  no  land  was  conveyed, 
we  should  have  supposed  the  plaintiff  would  have 
insisted  upon  his  right.  A new  deed  was  prepared 
for  the  correct  premises,  and  on  the  18th  of  July  the 
plaintiff  executed  and  delivered  it  to  the  defendants. 
If  it  be  true,  as  the  plaintiff  asserts,  that  the  first  deed 
should  have  contained  a clause  of  redemption,  and 
that  it  was  so  agreed  upon  between  the  parties  in  the 
first  instance ; and  if  we  may  suppose  the  plaintiff, 
when  the  parties  met  in  order  to  fulfil  the  agreement, 
and  discovered  that  the  deed  contained  no  such 
clause,  was  willing  to  waive  it,  and  take  the  defen- 
dants’ verbal  promise  that  they  would  execute  a 
defeasance  afterwards,  yet  it  seems  almost  incredi- 
judgment.  he  would  execute  such  second  deed  in  its 

terms,  if  the  transaction  were  to  be  a mortgage.  The 
only  account  we  have  of  this  from  the  plaintiff  is 
through  his  witness,  who  says,  “ When  the  second 
deed  was  executed,  it  was  read  over.  The  same 
objection  was  taken  as  at  the  execution  of  the  first — 
that  it  was  a bona  fide  deed,  instead  of  a mortgage. 
Howland  said  it  made  no  material  difference  ; that 
he  could  draw  a bond  against  the  deed,  which  he 
would  draw  at  any  time,  but  he  had  not  time  then.” 
There  was  not  the  slightest  reason  for  the  plaintiff 
doing  the  act  hurriedly,  and  all  he  had  to  say  to  the 
defendants  would  have  been  that  they  had  prepared 
the  deed  incorrectly  at  first ; that  he  was  incorrect  in 
conveying  to  them  lands  he  did  not  possess  ; and 
that  having  the  consideration  in  his  possession,  they 
should  not  say  they  had  not  time  to  prepare  the  bond; 
it  could  have  been  done  as  easily  as  the  deed.  Then 
on  the  29fch  of  December,  1840,  we  find  the  plaintiff 
gave  the  defendants  a receipt  in  full  for  the  amount 
of  payment  for  notes  given  for  lot  No.  13,  in  the  3rd 
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concession,  east-west  half,  township  of  Toronto.  It  1850. 
does  not  appear  the  plaintiff  then  made  any  claim  for 
a bond,  or  that  any  was  promised ; though,  if  we  are  stewart. 
to  believe  the  evidence  of  George  Stewart , he  asked 
the  defendants  about  the  bond  about  a year  after  the 
execution  of  the  deed,  and  which  would  be  about 
three  years  before  the  receipt  was  given. 

If  we  were  to  hold  that  the  plaintiff  had  stated  a 
sufficient  case,  and  had  opened  the  door  for  the  recep- 
tion of  parol  evidence,  then,  is  the  evidence  which  is 
offered  here  sufficient  to  enable  the  court  to  grant  the 
plaintiff  the  relief  sought  ? 

The  .plaintiff  objects,  that  the  decree  cannot  be 
reviewed  on  the  ground  of  the  credit  to  be  given  to 
the  testimony  ; that  the  court  below  is  the  proper 
court  to  judge  upon  the  degree  of  credit  to  be  attached 
to  the  witnesses.  The  cases  cited  do  not  support  the 
proposition,  and  it  is  quite  clear  that  the  constant  Judgment, 
practice  is  to  appeal  from  decisions  of  fact  as  well  as 
law.  Mr.  Daniel  thus  states  the  principle : — “ In 
fact,  whenever  the  court  is  called  upon  to  determine 
•a  question  of  law  or  of  fact,  the  decision  may  be  the 
subject  of  a re-hearing  on  appeal  by  any  party  who 
considers  himself  aggrieved  by  it.  The  only  case  in 
which  a party  cannot  appeal  from  the  decision  of  the 
court  is,  where  the  determination  complained  of  is 
merely  the  result  of  the  exercise  of  discretion  on  the 
part  of  the  judge,  in  a case  where  the  matter  was 
fairly  a subject  for  the  exercise  of  discretion  : in  such 
cases  the  practice  of  the  court  will  not  allow  an 
appeal  from  the  discretion  of  one  judge  to  that  of 
another.” 

The  only  witnesses  the  plaintiff  can  rely  upon  to 
make  out  his  case,  are  Graham  and  George  St,ewart — 
that  is,  without  their  testimony  no  case  would  be 
made  out.  The  statements  of  these  witnesses  are  so 
contradictory  to  each  other,  and  so  much  at  variance 
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1850.  witli  the  facts,  that  it  would  he  most  unsafe  to  place 
any  reliance  upon  their  statements.  As  already 
Stewart,  remarked,  it  was  very  important  to  the  plaintiff  to 
make  out  that  Hopkinson  was  his  tenant,  and  that  he 
received  from  Hopkinson  one  year’s  rent,  and  per- 
mitted him  to  pay  the  rest  to  the  defendants  towards 
satisfaction  of  the  mortgage.  There  is  no  question 
but  that  Hopkinson’s  term  ended  March  1844,  and 
that  the  plaintiff  was  himself  in  possession  July  1836. 
Neither  Graham  nor  George  Stewart  assign  a longer 
possession  to  Hopkinson  than  seven  years,  and  seven 
years’  rent  is  what  the  plaintiff  seeks  to  make  the 
defendants  accountable  for.  Graham  says  Hopkinson 
was  moving  on  the  premises  when  the  deed  was 
executed : he  moved  on,  he  thinks,  in  April,  and  yet 
he  says  he  lived  on  the  premises  seven  years.  Again : 
he  says  that  the  plaintiff  leased  to  Hopkinson  in  the 
March  before  the  deeds  were  executed ; he  had 
Judgment;  possession  in  April  or  May ; they  had  made  their 
bargain  in  the  fall  before,  which  would  be  1835,  and 
Hopkinson  was  to  go  on  the  1st  of  April ; Hopkinson 
was  on  the  place  when  the  deeds  were  executed,  and 
for  months  before,  and  the  lease  was  to  be  for  seven, 
years  ; he  understood  from  all  parties  that  Hopkinson 
was  to  pay  the  rent  to  the  defendants,  and  the  lease 
was  to  be  so  drawn.  It  requires  a drawing  upon  the 
imagination  to  credit  a statement  that  a lease  was  to 
be  made  in  March  1836,  to  pay  rents  to  the  defen- 
dants, when  the  transactions  between  the  plaintiff 
and  the  defendants  did  not  occur  till  the  July  after. 
Graham  says,  further,  that  Hopkinson  agreed  to  pay 
the  rent  to  the  defendants,  as  it  did  not  matter  to  him 
to  whom  he  paid  it,  and  that  he  was  present  when 
the  deed  was  executed.  George  Stewart  says  that 
he  could  not  say  whether  Hopkinson  went  into  pos- 
session a little  before  or  after  the  deed  was  executed, 
and  that  he  is  sure  he  was  not  present  when  the  deed 
was  executed.  Again  : he  says  before  the  deed  was 
executed  the  rent  was  35£.  a-year,  and  5 1.  was 
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deducted  or  allowed  to  the  tenant  off  the  first  year’s 
rent  for  the  repair  of  fences,  and  SOI.  only  for  that  Howiand 
year  was  charged  against  the  defendants.  He  further  stewart. 
says  that  before  the  deed  was  executed,  he  made  the 
bargain  for  the  plaintiff  with  the  defendants,  that  they 
were  to  have  the  rent  of  the  place  for  the  purpose  of 
paying  any  debt  which  the  plaintiff  owed  them. 

Now,  when  we  turn  to  the  written  memorandum 
made  out  by  George  Stewart,  and  set  out  in  the 
plaintiff’s  bill,  it  shews  the  first  year’s  rent  to  have 
accrued  due  in  March  1838,  and  to  be  charged  as 
SOI.  against  the  defendants,  and  thereby  establishing 
that  HopJdnson  s term  commenced  in  March  1837, 
at  a time  when,  by  the  effect  of  the  conveyance,  the 
defendants  were  the  owners  of  the  premises.  It  is 
quite  impossible  to  believe  the  statements  of  Graham 
and  George  Stewart,  when  they  say  that  any  arrange- 
ments were  made  at  or  before  the  time  of  the  execu- 
tion of  the  deed  whereby  Hopkinson  was  to  pay  rent  judgment, 
to  the  defendants.  Graham  tells  us  that  the  agree- 
ment was,  that  plaintiff’  should  pay  the  defendants  20 
per  cent,  per  annum  by  way  of  interest ; and  yet  we 
see  the  defendants  were  to  advance  150£.  of  the 
amount  in  instalments,  at  one,  two  and  three  years, 
without  interest.  George  Stewart  says  that  the  notes 
were  taken  because  it  was  a deed  that  was  given 
instead  of  a mortgage.  If  we  believe  the  giving  of  a 
deed  to  have  been  a sale,  then  taking  notes  for  the 
consideration  we  can  Understand;  but  it  is  difficult 
to  understand  why  a mortgage  should  be  created,  the 
consideration  for  which  was  not  to  be  advanced  for 
such  a length  of  time  after  its  creation.  Many  other 
inconsistencies  might  be  shewn  between  the  state- 
ments of  these  witnesses  and  the  facts  of  the  case, 
but  what  I have  stated  shews  the  nature  of  the  evi- 
dence, and  how  unsafe  it  would  be  to  make  a solemn 
instrument  depend  upon  such  uncertain  testimony. 

The  result  is,  that  the  decree  of  the  court  below 
should  be  reversed,  and  the  plaintiff’s  bill  be  dis- 
missed with  costs  in  the  court  below. 
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Martin  y.  Kennedy. 

Land  Patents — Pleading — Demurrer. 

This  court  has  jurisdiction  under  the  provincial  statute,  4th  and  5th 
Victoria,  chapter  ioo,  sec.  29,  to  rescind  a patent  for  land,  though 
the  grant  may  be  voidable,  or  even  void  at  law. 

A demurrer  to  part  of  a bill,  unaccompanied  by  an  answer  to  the  rest  is 
informal,  and  would  be  over-ruled. 

A demurrer  to  a supplemental  bill,  “ except  so  much  of  it  as  is  autho- 
rised by  an  order  of  the  court,”  set  forth  in  it,  is  informal,  ana  would 
be  over-ruled  for  not  defining  with  sufficient  certainty  the  parts  of 
the  bill  to  which  the  demurrer  refers. 

Where  a cause  having  come  on  to  be  heard  on  the  pleadings  and  evi- 
dence, stood  over  to  add  a party,  and  the  plaintiff  filed  a supplemental 
bill,  supplying  this  defect,  and  setting  forth  additional  matter,  and  a 
new  ground  for  relief,  the  same  being  alleged  to  have  come  to  the 
plaintiff’s  knowledge  after  the  hearing,  a demurrer,  on  the  ground 
that  the  supplemental  bill,  so  far  as  it  contained  such  new  matter  had 
been  filed  without  leave  of  the  court,  was  over-ruled. 

An  original  bill  having  been  filed,  seeking  relief  against  a patent,  as 
having  been  issued  in  ignorance  of  the  plaintiff’s  rights,  and  at  a sub- 
sequent stage  of  the  cause  a supplemental  bill  having  been  filed,  set- 
ting forth  matter  of  which  the  plaintiff  was  ignorant  when  he  filed 
the  original  bill,  and  on  which  he  impeached  the  patent  itself  as  void 
— a demurrer  to  such  supplemental  bill  was  over-ruled. 

The  original  bill  in  this  cause  was  filed  on  the 
third  day  of  May,  1845,  by  Donald  Martin  and  John 
McLellan  against  the  Reverend  Thomas  Smith  Ken- 
nedy, setting  forth  the  practice  which  prevailed  in  the 
Crown  Lands  Office,  of  leasing  the  lands  held  as 
clergy  reserves,  with  a covenant  for  renewal  and 
a clause  giving  the  lessee  a right  of  pre-emption ; 
that  in  August,  1881,  one  Nathan  W.  Tripp  applied 
for  a lease  of  lot  25,  in  the  first  concession  of  Dar- 
lington, (a  clergy  reserve),  and  received  an  answer 
to  the  effect  that  he  would  receive  the  same ; where- 
upon he  paid  to  the  secretary  of  the  clergy  corpora- 
tion the  fees  upon  such  lease,  and  took  a receipt 
therefore ; and  without  waiting  for  the  actual  issu- 
ing of  the  patent  went  into  possession  personally ; 
That  after  divers  mesne  assignments  which  were 
set  forth,  the  interest  of  Tripp  in  the  south  half  of 
the  lot  became  vested  in  the  plaintiff*  Martin,  by  pur- 
chase, in  May,  1837 : and  Tripp's  interest  in  the 
north-half  became  vested  by  purchase  in  the  plaintiff* 
McLellan,  in  December  of  the  same  year ; and  that 
Tripp  and  his  assignees  had  successively  been  in 
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possession  ever  since  1831,  and  had  made  many  1850. 
valuable  improvements  on  the  property : That  by 

letters  patent,  dated  in  January,  1836,  a parsonage.  Kenn'edy. 
or  rectory  was  established  within  the  township  of 
Darlington,  and  thereby  the  said  lot  number  twenty- 
five,  together  with  other  lands,  were  set  apart  as 
glebe  and  endowment,  to  be  held  appurtenant  with 
such  rectory ; that  this  patent  had  been  issued  by 
mistake,  and  in  ignorance  on  the  part  of  the  govern- 
ment of  the  claims  of  the  plaintiffs  ; that  some  years 
afterwards  the  defendant  had  been  duly  inducted  into, 
was  then  the  incumbent  of  such  rectory,  and  had  com- 
menced actions  of  ejectment  against  the  plaintiffs ; that 
in  consequence  of  a reference  to  Mr.  Baines,  the 
clerk  of  the  clergy  corporation,  by  the  government  of 
Upper  Canada,  to  ascertain  the  position  of  their  lands, 
he  had  employed  one  Wilmot,  a deputy  provincial 
surveyor,  who  had  reported  that  he  had  seen  and 
consulted  with  the  persons  in  possession,  and  that  statement 
they  had  expressed  their  willingness  to  hold  the  said 
lands  under' the  church,  on  the  same  terms  as  they 
held  under  the  Crown ; and  thereupon  Baines  report- 
ed to  the  same  effect  to  government,  who  thereupon, 
by  order  in  Council  of  January,.  1836,  under  the  mis- 
taken belief  that  such  report  was  correct,  appropria- 
ted the  said  lot  25  and  other  lands  to  and  for  the  said 
rectory,  and  that  the  said  order  in  council  contained 
a statement  to  the  following  effect : “ Pursuant  to  the 
views  of  Lord  Goderich,  shown  by  his  dispatch  of 
the  5th  of  April,  1832,  * * * * * * the 

council  caused  the  necessary  steps  to  be  taken  for 
the  purpose  of  setting  apart  lots  in  each  township 
throughout  the  province.  Much  delay  has  been 
caused  by  their  anxiety  to  avoid  interfering  with  per- 
sons who  might  have  acknowledged  claims  to  any 
of  the  reserves  to  be  selected  either  for  lease  or  pur- 
chase.” 

The  bill  prayed — that  the  letters  patent  might  be 
declared  void,  either  wholly  or  as  to  the  said  lot 
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1850.  twenty-five ; for  an  injunction,  restraining  the  defen- 
dants  from  prosecuting  the  said  actions  of  ejectment ; 

Kennedy.  an(i  for  further  relief. 

The  defendant  having  answered,  and  the  cause 
being  at  issue  and  a rule  to  produce  pending,  the 
plaintiff,  on  the  16th  day  of  February,  1849,  filed  a 
supplemental  bill,  the  effect  of  which  it  is  not  neces- 
sary to  set  forth. 

To  this  bill  the  defendant,  on  the  21st  day  of  March 
1849,  put  in  his  answer. 

Upon  these  pleadings  and  the  evidence  which  had 
been  already  taken,  the  cause  was  brought  on  for 
hearing  on  the  27th  day  of  August,  1850,  when  it 
appeared  that  his  Lordship  the  Bishop  of  Toronto 
was  a necessary  party  to  the  suit,  whereupon  the 
statement,  cause  was  ordered  to  stand  over,  with  liberty  to  the 
plaintiffs  “to  amend  their  bill  of  complaint,  by  making 
the  Bishop  of  Toronto  a party  thereto/  with  allega- 
tions applicable  to  the  case  of  the  said  Bishop  when 
made  a party,  by  supplemental  bill  or  otherwise,  as 
they  may  be  advised.” 4 

Under  the  order  so  made  the  plaintiffs,  on  the  29th 
day  of  October  following,  filed  a further  supplemental 
bill,  stating  the  order  to  amend  by  adding  the  Bishop 
of  Toronto  as  a party,  containing  the  necessary  alle- 
gations for  the  purpose  of  making  him  a party ; and 
that  since  the  hearing  of  the  cause,  and  in  the  month 
of  August  1850,  it  became  known,  and  then  for  the 
first  time,  to  Alexander  McDonald , Esquire,  who  had 
the,  conduct  of  this  cause  as  the  solicitor  for  the  plain- 
tiffs, and  subsequently  and  in  the  month  of  October 
following,  and  then  for  the  first  time,  it  became  known 
to  the  plaintiffs,  by  a communication  to  them  from 
their  said  solicitor,  that  the  despatches  thereinafter 
referred  to  were  in  existence ; and  then,  setting  forth 
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a number  of  despatches  and  documents,  with  the  1850. 
view  chiefly  of  making  out  that  the  creation  and 
endowment  of  rectories  were  unauthorized,  invalid  Kennedy, 
and  illegal  acts,  and  praying  against  the  defendants 
the  same  relief  as  was  prayed  by  the  original  bill 
against  the  defendant  thereto. 

The  defendant  Kennedy,  on  the  19th  day  of  Novem- 
ber, 1850,  put  in  a demurrer,  unaccompanied  by  any 
answer,  as  to  so  much  of  the  said  further  supplemen- 
tal bill  as  purports  to  put  in  issue  or  contains  any 
statement,  charge,  allegation  or  interrogatory  respect- 
ing, or  seeks  any  relief  founded  upon  the  despatches 
and  documents,  or  any  or  either  of  them,  or  any  part 
of  any  or  either  of  them,  in  the  said  further  supple- 
mental bill  mentioned  or  set  forth,  and  not  in  issue 
in  the  cause  prior  to  the  filing  of  the  said  further 
supplemental  bill ; and  as  to  so  much  of  the  said 
further  supplemental  bill  as  seeks  any  discovery  in  statement, 
respect  of  the  despatches  and  documents  aforesaid, 
or  any  or  either  of  them,  or  anything  in  them  or  either 
of  them  said  to  be  stated  or  contained ; and  as  to  so 
much  of  the  said  further  supplemental  bill  as  seeks 
to  set  up  that  the  patent  in  question  in  this  cause  is 
illegal  or  bad,  and  ought  to  be  rescinded  on  account 
of  any  circumstances  stated  in  the  said  further  supple- 
mental bill,  and  not  before  stated  in  the  pleadings  in 
this  cause ; and  as  to  all  parts  of  the  said  further  sup- 
plemental bill,  except  so  much  thereof  as  is  authorised 
by  order  of  this  court,  made  on  the  hearing  of  this 
cause  and  recited  in  the  said  further  supplemental 
bill,  on  the  following  grounds : 

[1st.]  “That  the  said  further  supplemental  bill 
states  the  said  despatches  and  documents  to  have  been 
in  existence  long  before  the  filing  of  the  original  bill 
in  this  cause,  and  it  is  not  sufficiently  stated  or  shewn, 
in  or  by  the  said  further  supplemental  bill,  that  the 
existence  of  the  said  despatches  and  documents  was 
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1850.  unknown  to  the  solicitors  or  solicitor  of  the  plaintiffs 
who  filed  the  said  original  bill,  or  who  have  or  has 
Kennedy,  conducted  the  proceedings  in  the  catise,  or  that  their 
existence  was  unknown  to  the  plaintiffs  through 
their  solicitors  or  agents  or  otherwise,  when  the  said 
original  bill  was  filed  or  before  the  cause  was  at 
issue,  or  that  the  said  despatches  or  documents,  and 
the  statements  respecting  them,  could  not  have  been 
put  in  issue  in  the  cause  by  amendment  of  the  origi- 
nal or  first  supplemental  bill  in  this  cause.” 

[2nd.]  “Also  that  the  matters  introduced  into  the 
said  further  supplemental  bill,  and  as  to  which  this 
defendant  demurs  as  aforesaid,  might  have  been,  if 
proper  to  be  put  in  issue  in  the  cause  at  all,  put  in 
issue  on  a proper  case  shown  by  way  of  amendment, 
and  are  not  properly  pleaded  by  way  of  supplement.” 

itatement.  [3rd.]  “ Also,  that  the  said  further  supplemental 
bill,  so  far  as  it  contains  the  matters  and  things  as  to 
which  as  aforesaid  this  defendant  demurs,  does  not 
purport  to  be  filed  with  the  leave  of  the  court.” 

[4th.]  “ Also,  that  the  order  in  the  said  further  sup- 
plemental bill  recited,  under  which  the  said  further 
supplemental  bill  purports  to  be  filed,  did  not  con- 
template and  does  not  provide  for  the  filing  of  a supple- 
mental bill  containing  such  matters  as  those  as  to 
which  this  defendant  demurs  as  aforesaid,  and  that 
so  far  as  the  said  further  supplemental  bill  contains 
such  matters,  it  is  in  fact  a bill  filed  without  leave  of 
the  court,  contrary  to  the  course  and  practice  of  the 
court.” 

[5th.]  “ Also,  that  the  said  further  supplemental  bill 
in  the  said  parts  as  to  which  this  defendant  demurs 
as  aforesaid,  states  a new  case,  differing  from  and 
inconsistent  with  the  case  stated  in  the  plaintiffs’ 
original  and  first  supplemental  bills,  and  seeks  to 
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change  the  issues  raised  by  the  said  original  and  first  1850. 
supplemental  bills,  and  to  raise  issues  inconsistent 
with  the  issues  raised  by  the  said  original  and  first  Kennedy, 
supplemental  bills.” 

[6th.]  “ Also,  that  the  case  stated  in  the  said  fur- 
ther supplemental  bill,  in  the  parts  so  demurred  to  as 
aforesaid,  seeks  to  impugn  the  legal  validity  of  the 
patent  in  question  in  this  cause,  and  if  the  said  patent 
is  legally  invalid  or  bad  in  law,  then,  as  this  defen- 
dant is  advised,  the  said  plaintiffs  can  have  a com- 
plete and  adequate  remedy  at  law,  and  could  have 
successfully  defended  the  ejectments  in  the  original 
bill  mentioned,  and  are  not  entitled  to  any  relief  in 
this  honorable  Court  in  respect  of  the  said  patent.” 

[7th.]  “ Also,  that  the  case  set  up  by  the  said  fur- 
ther supplemental  bill,  in  the  parts  to  which  this  defen- 
dant demurs  as  aforesaid,  goes  to  shew  the  invalidity 
of  the  said  patent  and  to  make  a case  for  its  repeal,  statement, 
on  grounds  different  from  and  inconsistent  with  the 
grounds  on  which  the  repeal  of  the  said  patent  is 
sought  in  the  said  original  and  first  supplemental 
bill,  and  the  said  bills  purporting  or  professing  to  be 
a further  supplemental  bill,  is  in  the  parts  aforesaid 
framed  as  an  original  bill.” 

[8th.]  “And  also,  that  the  validity  at  law  of  the  said 
patent  is  admitted  by  the  plaintiffs,  by  the  filing  on 
their  parts  of  the  original  bill,  seeking  the  repeal  in 
equity  of  the  said  patent,  and  that  the  attempt  in  the 
said  parts  of  the  said  further  supplemental  bill,  so 
demurred  to  as  aforesaid,  to  impugn  the  legal  validity 
of  the  said  patent,  is  at  variance  with  and  contradicts 
the  case  sought  to  be  made  by  the  said  original  and 
further  supplemental  bills.” 

Mr.  E.  Cooper , in  support  of  the  demurrer,  cited, 
amongst  other  cases,  Colclough  v.  Evans  ( a ) ; Houl- Arffument* 


(a)  4 Sim.  76. 
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ditch  v.  Mayor  of  Donegal  (a) ; Field  v.  Delaney  (b); 
Strickland  v.  Strickland  (c) ; Hodson  v.  Ball  (d) ; The 
Attorney -General  v.  The  Fishmonger's  Company  (e) ; 
also  I.  Grant's  Ch.  Prac.  69,  and  Daniel's  Prac.  1655, 
and  notes. 

Dr.  Connor,  Q.  C.,  and  Mr.  McDonald,  contra. 
Argument,  cited  Wood  v.  Wood  (f);  Jones  v.  Howells  (g) ; 
Bignal  v.  Atkins  (h) ; Goodwin  v.  Goodwin  (i) ; 
Crompton  v.  Wombwell  (j);  Greenwood  v.  Atkinson 
(k) — relying  strongly  on  the  cases  of  Wood  v.  Wood 
and  Crompton  v.  Wombwell — also  Daniel's  Prac. 
459,  1654-5-6-60-81. 

Esten,* *  Y.  C. — The  original  bill  in  this  case 
was  filed  for  the  purpose  of  setting  aside  a patent, 
alleged  to  have  been  issued  in  ignorance  on  the  part 
of  the  crown  of  the  plaintiffs’  rights.  A supplemen- 
tal bill  was  filed  for  the  purpose  of  putting  in  issue  a 
judgment,  matter  which  occurred’  subsequently  to  the  com- 
mencement of  the  suit ; and  both  bills  having  been 
answered,  and  witnesses  having  been  examined,  the 
case  came  on  to  be  heard,  when  the  court  was  of 
opinion  that  it  was  defective  for  want  of  parties,  and 
it  was  consequently  ordered  to  stand  over,  with  liberty 
to  the  plaintiffs  to  amend  their  bill  by  making  the 
Lord  Bishop  of  Toronto  a party  to  the  suit.  Upon 
this  the  plaintiffs  file  a further  supplemental  bill,  not 
confined  to  the  making  the  Bishop  a party  to  the  suit, 
and  such  allegations  as  were  absolutely  necessary  for 
that  purpose,  but  putting  in  issue  a variety  of  matters 
alleged  to  have  been  discovered  after  the  hearing  of  the 
cause.  To  this  bill  a demurrer  has  been  put  in  on 
various  grounds,  and  the  question  for  my  decision  is,, 
whether  or  not  it  can  be  sustained. 


1850. 

Martin 

v. 

Kennedy. 


(a)  I S.  & S.  491.  (b)  i Moll.  174.  (c)  12  Sim.  253.  (d)  1 Ph.  177. 
(e)  4 M.  & C.  1.  (f)  3 Y.  & C.  $80 ; S.  C.  4 Y.  & C.  135.  (g)  2 Harer 
342.  ('h)Ma.d.  & Gel.  369.  (i)  3 Atk.  370.  (j) 4 Sim.  628.  (&)$  Sim. 419. 

* The  Chancellor  had  been  concerned  in  the  case  while  at  the  bar. 
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I may  observe  at  once  that  the  demurrer  appears  1850. 
to  me  to  be  informal,  and  liable  to  be  overruled  on 
two  grounds,  which  were  not  noticed  on  the  argu-  Kennedy, 
ment.  One  is,  that  it  is  addressed  to  part  of  the  bill 
only,  and  yet  is  not  combined  with  an  answer  to  the 
rest  of  the  bill,  so  as  to  make  the  pleading  cover  the 
whole  bill ; the  other,  that  it  does  not  define  with 
sufficient  certainty  the  part  of  the  bill  to  which  it  was 
intended  to  apply.  With  regard  to  the  first  point,  I 
apprehend  it  to  be  quite  irregular  to  file  a demurrer 
to  part  of  a bill,  without  putting  in  an  answer  to  the 
remainder.  I never  saw  such  a pleading ; and  all 
the  forms  of  partial  demurrers  which  are  to  be  found 
in  the  books,  and  every  mention  which  is  there  made 
of  such  a demurrer,  points  to  and  pre-supposes  the 
necessity  of  an  answar  accompanying  it.  The  case  of 
Devonsher  v.  Nevmham  (a)  is  an  authority  for  both 
these  positions.  Lord  Redesdale  there  says,  “ The 
defendant  ought  to  demur  to  a particular  part  of  the  judgment, 
bill,  specifying  it  precisely,  and  answer  to  all  the 
rest and  it  was  held  there  that  an  answer  to  so 
much  of  the  bill  as  the  defendant  was  advised  he 
was  bound  to  answer  to,  and  a demurrer  to  the  rest 
was  informal  and  bad.  In  the  present  case  the 
demurrer,  besides  wanting  an  answer  to  apply  to  the 
part  of  the  bill  not  covered  by  it,  would  impose  upon 
the  court  and  the  Master  the  duty  of  examining  all 
the  pleadings  in  the  cause,  and  to  put  a construction 
on  the  order  of  the  7th  of  November,  in  order  to 
ascertain  what  part  of  the  bill  was  covered  by  the 
demurrer,  and  what  part  the  defendants  ought  to 
answer.  The  orders  of  court  which  relate  to  demur- 
rers I have  consulted,  and  they  do  not  appear  to  me 
to  make  any  difference  in  this  respect.  It  is  as 
necessary  now  as  ever  it  was  to  define  the  respective 
parts  of  the  bill  to  which  a demurrer  and  answer 
apply,  although  if  in  answering  the  part  intended  to 
be  answered,  somewhat  of  the  part  demurred  to  is 


(a)  2 Sch.  & Lef.  199. 
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1850.  covered,  the  same  inconvenience  does  not  result  .now 
Martin  as  formerly. 

v. 

Kepnedy. 

For  these  reasons  I should  think  this  demurrer 
informal,  and  that  I ought  to  overrule  it  indepen- 
dently of  the  grounds  upon  which  it  is  expressly 
placed ; but  as  I should  not  award  any  costs  to  the 
plaintiffs  in  this  case,  the  points  in  question  not 
having  been  noticed  in  the  argument,  but  being 
suggested  altogether  by  the  court,  it  is  necessary  to 
examine  in  detail  the  grounds  upon  which  the  demur- 
rer is  expressly  founded. 

The  first  ground  appears  to  be  very  irregularly 
stated.  It  includes  the  whole  of  the  bill  that  is 
demurred  to,  but  assigns  a reason  applicable  in 
terms  only  to  part.  It  says  that  the  despatches  and 
documents  referred  to  must  be  deemed  to  have  been 
, , known  to  the  plaintiffs  or  their  solicitors  before  the 

Judgment.  . 1 

cause  was  at  issue,  and  therefore  they,  and  also  the 
other  matters  covered  by  the  demurrer,  might  have 
been  introduced  by  amendment.  I am  -considering 
the  first  and  second  grounds  of  the  demurrer  at  once> 
as  they  in  fact  form  together  only  one  ground.  They 
amount  to  this,  that  the  despatches  and  documents 
in  question  must  be  deemed  to  have  been  known  to 
the  plaintiffs  before  the  cause  was  at  issue  ; it  is  to 
be  inferred  from  this  fact  that  the  other  matters 
covered  by  the  demurrer  were  also  then  known  to 
them ; and  therefore  the  whole  might  have  been 
introduced  by  way  of  amendment,  and  are  not  pro- 
perly the  subject  of  a supplemental  bill.  Upon  this 
subject  the  bill  states  in  effect  that  the  existence  of 
the  despatches  and  documents  in  question  became 
known  to  the  plaintiffs  and  their  solicitor  for  the  first 
time  after  the  hearing  of  the  cause.  I cannot  infer, 
in  the  absence  of  all  allegation  on  the  subject,  that 
the  plaintiffs  ever  had  any  other  solicitor  than  the  one 
named.  It  is  only  inferred  that  the  plaintiffs  and 
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their  solicitor  had  a knowledge  of  the  other  facts  1850. 
included  in  the  demurrer  from  their  alleged  know-v^^^' 
ledge  of  the  despatches  and  documents ; and  this  v. 
being  negatived  by  the  bill,  the  other  is  negatived 
also : but  in  fact  the  bill  proceeds  to  state  that  the 
plaintiffs  and  their  solicitor  were  wholly  ignorant  of 
the  existence  of  the  despatches  and  documents  in 
question,  and  of  the  facts  stated  by  way  of  further 
supplement  until  the  respective  times  before  men- 
tioned. I think,  therefore,  that  it  sufficiently  appears 
by  the  bill  that  the  matters  stated  in  it  could  not  have 
been  introduced  by  way  of  amendment,  inasmuch  as 
they  did  not  become  known  to  the  plaintiffs  or  their 
solicitor  until  after  the  hearing  of  the  cause.  There 
was  nothing  in  the  nature  of  the  case,  or  the  infor- 
mation which  they  already  had,  to  induce,  in  the 
exercise  of  a reasonable  caution,  further  inquiry ; 
nor  can  it  be  said  that  they  ought  and  must  be 
deemed  to  have  known  the  material  facts  stated  in 
this  supplemental  bill  in  time  to  have  enabled  them Judgment> 
to  introduce  them  into  the  record  by  way  of  amend- 
ment. The  demurrer,  therefore,  so  far  as  it  rests  upon 
these  grounds,  cannot  be  sustained. 

The  next  ground  which  it  takes  is,  that  the'- supple- 
mental bill  is  filed  without  leave  of  the  court,  for 
that  the  order  under  which  itjpurports  to  be  filed  does 
not  warrant  it,  and  it  does  not  otherwise  purport  to 
be  filed  with  the  leave  of  the  court.  This  reasoning 
pre-supposes  that  the  leave  of  the  court  was  necessary 
to  the  filing,  under  the  circumstances  of  this  case,  a 
supplemental  bill,  containing  the  matters  to  which 
the  demurrer  applies.  No  authority  was  cited  which 
supported  this  position,  and  the  cases  establish,  I 
think,  a contrary  rule.  It  is  quite  clear  that  a sup- 
plemental bill,  in  the  nature  of  a bill  of  review — that 
is,  a supplemental  bill  filed  after  a decree,  for  the 
purpose  of  impeaching  it — requires  the  leave  of  the 
court  to  its  being  filed.  This,  however,  is  not  a 
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1850.  bill  of  that  description.  The  hearing  having  been 
adjourned  in  order  to  enable  the  plaintiffs  to  bring  a 
MT.tm  new  party  before  the  court,  the  cause  had  not  in  fact 
Kennedy,  ^he  hearings  and  the  supplemental  bill  was 

filed  before  the  hearing,  and  # consequently  before 
decree.  Upon  this  point  the  plaintiffs  in  the  argu- 
ment of  the  demurrer  took  two  grounds — one,  that 
the  order  of  the  7th  of  November  authorized  a supple- 
mental bill  containing  all  the  allegations  which 
were  objected  to  by  the  demurrer,  the  other,  that, 
the  cause  having  stood  over,  in  order  to  enable  the 
plaintiffs  to  bring  a new  party  before  the  court,  they 
had  a right  to  file  a supplemental  bill  containing  the 
allegations  in  question,  independent  of  the  order  of 
the  7th  of  November ; and  as  that  order  authorized 
the  filing  a supplemental  bill,  in  order  to  bring  the 
new  party  before  the  court,  it  was  not  irregular  to 
combine  the  two  supplemental  bills  in  one.  It  is 
not  necessary  for  me  to  decide  whether  the  order  in 
judgment.  ^erms  authorized  the  filing  of  a supplemental  bill 
containing  the  matters  which  are  to  be  found  in  this 
supplemental  bill.  I may  remark  that  1 have  no 
regular  evidence  of  this  order  before  me,  for  the 
statement  of  it  in  the  bill  is  not  included  in  and 
therefore  not  admitted  by  the  demurrer ; and  there  is, 
as  I have  already  mentioned,  no  answer  to  the  part  of 
the  bill  not  covered  by  the  demurrer.  Judging  how- 
ever, of  the  terms  of  this  order  from  the  statement  of 
it  contained  in  the  bill,  I should  say,  with  reference 
to  the  case  of  Mason  v.  Franklin  (a),  that  there  is 
considerable  ground  for  contending  that  it  authorized 
all  the  allegations  contained  in  this  supplemental 
bill.  But  the  second  ground  on  which  the  plaintiffs 
rest  the  bill  is,  I think,  sufficient  to  sustain  it.  The 
cases  of  Greenwood  v.  Atkinson  and  Wood  v.  Wood, 
shew  that  an  order  to  amend,  by  adding  parties 
authorizes  a supplemental  bill  for  that  purpose  ; and 
where  the  plaintiff  has,  independently  of  that  order, 


(a)  i Y.  & C.  22. 
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a right  to  file  a supplemental  bill  for  other  purposes,  1850. 
the  two  bills  may  be  combined  in  one.  The  question 
then  is,  whether,  supposing  the  plaintiffs  to  have  Kennedy, 
discovered  these  matters  after  publication,  they  could 
before  the  hearing  have  filed  such  a supplemental 
bill  as  the  present  one,  without  the  leave  of  the  court. 

In  Wood  v.  Wood,  it  was  assumed  that  the  plaintiff 
might  have  filed  the  supplemental  bill  in  that  case, 
so  far  as  it  prayed  additional  relief,  without  the  leave 
of  the  court,  which  might  admit  of  question.  But 
the  cases  of  Walford  v.  Pemberton  (a)  and  Crompton 
v.  Wombwell  (5),  are  clear  authorities  that  a supple- 
mental bill  may  be  filed  before  decree  for  the  purpose 
of  putting  in  issue  matters  discovered  after  publica- 
tion, without  the  leave  of  the  court.  None  of  the 
text  books  lay  it  down  that  the  leave  of  the  court  is 
necessary  for  filing  such  a bill,  and  the  only  autho- 
rity for  that  position  is  a suggestion  contained  in  the 
case  of  The  Attorney -General  v.  The  Fishmongers'  Judgment. 
Company . In  the  case  of  Colclough  v.  Evans,  the 
Vice-Chancellor  of  England  had  decided  that  a sup- 
plemental bill  before  publication,  for  the  purpose  of 
putting  in  issue  matters  which  had  happened  before 
the  commencement  of  the  suit,  was  improper,  because 
those  matters  might  have  been  introduced  by  amend- 
ment ; and  to  permit  the  introduction  of  such  matters 
by  supplemental  bill,  when  an  amendment  for  that 
purpose  would  not  be  allowed,  would  be  an  evasion 
of  the  general  orders  of  the  court.  This  plain  and  in- 
telligible principle  seems  to  have  been  lost  sight  of  by 
the  learned  Vice-Chancellor,  when,  in  deciding  the 
case  of  Walford  v.  Pemberton,  he  endeavoured  to  dis- 
tinguish the  case  of  Colclough  v.  Evans  from  that  of 
Crompton  v.  Wombwell,  in  which  he  overruled  a 
demurrer  to  a supplemental  bill  filed  for  the  purpose 
of  putting  in  issue  newly  discovered  matter.  Upon 
this  occasion  he  said  that  as  the  object  of  the  supple- 
mental bill  in  Colclough  v.  Evans  was  to  vary  a 


{a)  13  Sim.  441.  (b)  4 Sim.  628. 
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1850.  statment  in  the  original  bill,  or  to  state  a matter 
there  stated  differently,  it  was  properly  matter  of 
Kennedy,  amendment,  and  not  of  a supplemental  nature ; 
whereas  the  supplemental  bill  in  Crompton  v.  Womb- 
well  was  for  the  purpose  of  introducing  new  matter 
upon  the  record.  Now  I should  have  thought  that 
whenever  the  matter  to  be  introduced  had  happened 
before  the  commencement  of  the  suit,  it  was  equally 
matter  of  amendment,  whether  it  was  entirely  new 
or  had  before  been  erroneously  stated,  provided  the 
suit  was  in  such  a state  as  to  admit  of  an  amend- 
ment ; and  that  the  matter  introduced  in  Crompton 
v.  Wombwell,  was  as  much  matter  of  amendment  as 
that  introduced  in  Colclough  v.  Evans , between  which 
and  Crompton  v.  Wombwell  the  real  distinction  was 
that  one  was  before  publication  and  the  other  after  it. 
Mr.  Daniel  lays  it  down  that  a supplemental  bill,  for 
the  purpose  of  putting  newly  discovered  matter  in 
udgment.  issue,  is  now  unnecessary  before  publication,  because 
the  bill  in  a proper  case  can  be  amended  for  that  pur- 
pose ; and  I cannot  help  thinking  that  if  the  question 
should  come  under  review  before  the  Lord  Chancellor 
it  will  be  decided  that  a supplemental  bill  cannot, 
since  the  new  orders,  be  filed  after  replication  and 
before  publication,  for  the  purpose  of  putting  in  issue 
matter  discovered  after  replication,  because  under 
those  orders  the  bill  may  be  amended  for  that  pur- 
pose, and  a supplemental  bill  will  never  be  permitted 
where  an  amendment  is  practicable.  It  is  clear, 
however,  I think,  upon  the  authorities,  that  a supple- 
mental bill  may  be  filed  without  leave  of  the  court, 
before  decree,  for  the  purpose  of  putting  in  issue 
matter  discovered  after  publication ; and  that,  if 
the  cause  had  previously  stood  over,  with  liberty  to 
the  plaintiffs  to  amend  by  adding  parties,  and  a sup- 
plemental bill  is  filed  for  this  purpose,  the  two  bills 
may  be  combined.  This  is  what  has  been  done  in 
the  present  case,  and  therefore  I think  that  the 
demurrer  must  be  overruled,  so  far  as  it  stands  upon 
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the  supplemental  bill  being  filed  without  leave  of  1850. 
the  court. 

V. 

Kennedy.- 

The  next  ground  upon  which  the  demurrer  rests  is, 
that  the  supplemental  bill  states  a new  case,  different 
from  and  inconsistent  with  that  stated  in  the  original 
and  first  supplemental  bills,  and  seeks  to  change  the 
issues  thereby  raised,  and  to  raise  new  issues  incon- 
sistent with  those  issues.  This  part  of  the  demurrer 

is,  I think,  unfounded  in  fact.  The  case  stated  by 
the  supplemental  bill  is  not  new,  but  simply  addi- 
tional ; it  is  no  further  different  from  that  stated  in 
the  original  bill,  and  is  certainly  not  inconsistent  with 

it,  since  they  might  both  have  been  stated  in  the 
original  bill,  had  they  been  known  at  the  time  of 
filing  it.  The  issues  are  not  changed,  for  the  original 
issues  remain  wholly  untouched  and  unimpaired, 
and  the  issues  raised  by  the  supplemental  bill  are 
merely  additional  to  the  former  issues,  not  new  inJudgment: 
the  sense  in  which  that  word  is  used  in  the  demurrer, 

and  not  inconsistent  with  those  issues.  It  is  very 
probable  that  the  supplemental  bill  presents  a case 
and  raises  issues  which  it  is  competent  only  to  the 
crown  to  insist  upon ; but  in  this  case  the  defendant 
should  have  demurred  from  want  of  equity,  and  not 
have  rested  his  demqrrer  upon  an  alleged  inconsis- 
tency which  does  not  exist.  The  whole  of  this  case, 
and  all  these  issues,  might  have  been  united  in  one 
record  by  a party  entitled  to  insist  upon  them.  ■ 

The  next  ground  of  the  demurrer  is,  that  the 
supplemental  bill  impugns  the  legal  validity  of  the 
patent  in  question  in  this  case,  and  that  the  plaintiffs 
could  have  a complete  remedy  at  law,  and  are  there- 
fore not  entitled  to  relief  in  this  court.  But  this  reason- 
ing proceeds,  I think,  upon  a misapprehension  of  the 
provision  in  the  act  of  parliament  upon  which  this 
suit  is  founded.  I think  the  remedy  afforded  by  this 
provision  is  applicable,  although  the  patent  may  be 
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1850.  voidable  or  even  absolutely  void  at  law  ; so  that  non 
concessit  might  be  pleaded  to  it.  A first  patentee 
Kennedy.  might,  I think,  proceed  in  this  court,  under  the  provi- 
sion in  question,  for  the  repeal  of  the  second  patent, 
although  of  course  it  would  be  absolutely  void ; and 
so,  admitting  that  for  the  reasons  assigned  in  the 
supplemental  bill,  this  patent  is  absolutely  void  at 
law,  it  is  nevertheless  highly  reasonable  that  it 
should  be  pronounced  invalid  by  a direct  decree  of 
this  court,  in  r'em.  (a).  This  ground  of  demurrer 
must  therefore,  like  the  preceding  one,  be  disallowed. 

The  next  ground  of  the  demurrer  is,  that  the  sup- 
plemental bill,  is  an  original  bill;  because  it  impugns 
the  patent  in  question  on  grounds  different  from 
and  inconsistent  with  those  stated  in  the  original  bill. 
The  grounds  presented  by  the  supplemental  bill  for 
avoiding  the  patent  are  additional  to,  but  not  other- 
wise different . from,  and  not  inconsistent  with,  those 
judgment.  men£*one(j  anc[  insisted  upon  by  the  original  bill ; 

and  as  these  matters  could  have  been  joined  in  the 
original  bill  with  the  matters  there  stated,  or  have 
been  introduced  into  it  in  addition  to  those  matters  * 
~*by  amendment,  had  they  been  known  in  time,  I can- 
not consider  this  supplemental  bill  asvan  original  bill, 
or  that  the  demurrer  can  be  supported  on  this  ground. 
The  only  remaining  ground  taken  by  the  demurrer 
is,  that  the  original  bill  admits  the  validity  of  the 
patent  at  law,  and  seeks  to  avoid  it  on  equitable 
grounds ; whereas  the  supplemental  bill  impungs  its 
legal  validity,  and  it  is  therefore  inconsistent  with, 
and  contradictory  to,  the  original  bill.  The  supple- 
mental bill,  however,  cannot  be  considered  as  at 
variance  with,  or  contradictory  to,  the  original  bill, 
for  engrafting  upon  it  matter  which  could  have  been 
originally  contained  in  it,  or  could  have  b£en  intro- 
duced into  it  by  amendment,  had  it  been  discovered 
in  time  for  that  purpose. 


(a)  2 Roll.  Ab.  191,  U.  pi,  2 Inst.  88  ; Dyer,  198,  a. 
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As  all  the  grounds  therefore  taken  by  the  demur-  1850. 
rer,  are  disallowed,  I think  the  plaintiffs  are  entitled 
to  their  costs ; although,  if  I had  overruled  the  demur-  Kennedy, 
rer  as  informal,  for  the  reasons  I have  mentioned,  I 
should  not  have  given  the  plaintiffs  their  costs.  Judgment. 


O’Keefe  v.  Taylor. 

Specific  performance — Laches. 

Where  a party  agreed  tc/sell  a lot  of  land,  arid  at  the  time  of  entering  into 
the  contract  an  instalment  of  one-fifth  of  the  purchase  money  was  paid 
down,  the  balance  being  payable  in  four  annual  instalments,  and  the  Dec  1850 
vendee  was  let  into  possession,  and  continued  in  the  occupation  of  the  and  ' 

land,  but  without  making  any  further  payment  on  account  of  the  pur-  Feb.  11, 1851 
chase,  notwithstanding  frequent  applications  were  made  to  him  on 
behalf  of  the  vendor  for  that  purpose — at  the  expiration  of  about 
three  years  from  the  time  of  entering  into  such  contract,  the  vendor 
re-sold  and  conveyed  the  land  to  another  party  who  had  notice,  and 
the  purchaser  afterwards  commenced  an  action  of  ejectment  against 
the  first  vendee,  who  thereupon  filed  a bill  for  specific  performance  of 
the  contract,  against  the  vendor  and  such  second  purchaser  : Held, 

that  the  delay  which  had  occurred  was  not,  under  the  circumstances, 
sufficient  to  disentitle  the  plaintiff  to  the  relief  sought. 

Semble,  that  the  peculiar  condition  of  real  property  in  this  province,  and 
the  peculiar  practice  which  has  growm  up  in  relation  to  sales,  may 
require  a modification  of  English  cases  as  to  the  doctrine  of  laches. 

Semble,  that  when  one  party  to  a contract  (in  which  time  is  not  of  the 
essence)  desires  to  put  an  end  to  the  contract,  in  consequence  of  the 
laches  of  the  other  party  thereto,  the  proper  mode  of  doing  so  is  to 
give  notice  that  unless  completed  within  a period  to  be  fixed,  the 
contract  will  be  considered  at  an  end. 

The  bill  in  this  case  was  filed  on  the  17th  day  of 
October,  1845,  by  John  O'Keefe,  against  Eliza  Taylor 
(residing  in  Quebec),  George  Boulton  and  Donald 
Campbell,  stating,  amongst  other  things,  that  in  statement. 
January  1842,  the  defendant  Taylor,  through  her 
agent  Boulton,  contracted,  by  an  instrument  in  writ- 
ing to  sell  one  hundred  acres  of  lot  No.  20,  in  the 
third  concession  of  the  township  of  Cramahe,  to  the 
plaintiff  and  one  John  Hinds,  who  thereupon  paid 
Ibl. — part  of  the  purchase  money — and  went  into 
possession  of  the  property  ; that  default  having  been 
made  by  plaintiff  in  payment  of  purchase  money, 
Boulton,  acting  as  such  agent,  sold  to  the  defendant 
Campbell,  who  had  notice  of  plaintiff’s  claim,  and 
that  he  ( Campbell ) had  instituted  proceedings  in 
ejectment  against  plaintiff. 
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1850. 

O’Keefe 

v. 

Taylor. 


Statement. 


Argument. 


The  bill  prayed  a specific  performance  of  the  con- 
tract, an  injunction  to  stay  the  proceedings  in  eject- 
ment, and  further  relief.. 

The  defendant  Boulton  had  been  examined  as  a 
witness  in  the  cause  on  behalf  of  the  defendants  ; and 
in  his  evidence  on  cross-examination  swore,  that  he 
had  written  several  letters  to  O'Keefe  and  Hinds , 
calling  upon  them  to  make  further  payments  on 
account  of  the  purchase,  otherwise,  that  he  would 
sell  the  property  to  some  one  else ; but  could  not 
state  that  they  ever  received  the  letters  so  sent.  He 
permitted  them,  notwithstanding,  to  retain  possession 
of  the  land,  but  complained  of  their  having  commit- 
ted depredations  on  the  land  by  cutting  down  all  the 
valuable  timber,  though  he  would  not  have  made 
any  complaint  of  their  so  doing  had]  they  made  their 
payments  regularly ; and  that  whenever  he  saw  the 
parties,  he  told  them  that  unless  the  payments  were 
completed  he  would  sell  to  some  other  person;  but 
did  not  state  any  precise  time  within  which  they 
must  pay.  The  last  time  he  had  seen  O'Keefe  was 
six  or  twelve  months  before  the  sale  to  Campbell. 

It  appeared  that  Campbell  had  obtained  an  assign- 
ment or  re-lease  of  the  interest  of  Hinds  ; and  had 
executed  a mortgage  to  Boulton  to  secure  part  of  the 
purchase  money. 

Mr.  Eccles  and  Mr.  Strong  for  the  plaintiffs. 

Mr.  Vankoughnet,  Q.  C.,  for  defendant  Taylor. 

Mr.  R.  Cooper  for  defendant  Campbell. 

Mr.  J.  Crickmore  for  defendant  Boulton . 

For  the  plaintiff,  McDonald  v.  Elder , (a)  was  relied 
on  as  entitling  the  plaintiff*  to  a specific  performance 
of  the  contract. 

The  counsel  for  the  defendants  contended  that  the 


{a)  Ante  vol.  i,  p.  241. 
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notice  given  by  Boulton  as  agent  for  the  vendor  was  1851. 
sufficient  to  determine  the  contract  and  prevent  the  0 Keefe 
court  from  interfering  in  his  behalf,  especially  after  Tayior. 
the  laches  of  which  he  had  been  guilty. 


The  Chancellor. — This  bill  is  filed  ; by  the- pur- 
chaser of  the  south  half  of  lot  number  twenty,  in  the 
third  concession  of  the  township  of  Cramahe,  for  the 
specific  performance  of  a contract  of  sale,  entered 
into  with  him  by  the  defendant  Taylor  through  the 
instrumentality  of  the  defendant  Boulton , who  was 
her  agent.  The  contract  in  question  was  executed 
on  the  31st  of  January,  1842 ; and  upon  that  occasion 
the  plaintiff  and  o ns  Hinds,  who  were  the  joint  pur- 
chasers, paid  one-fifth  part  of  the  purchase  money 
in  hand,  and  stipulated  to  pay  the  remaining  four- 
fifths — amounting  to  60£. — in  three  equal  animal 
instalments,  with  interest.  Upon  the  execution  of 
the  contract,  the  purchasers  were  let  into  possession 
of  the  premises,  which  consisted  altogether  of  forest 
land,  and  the  plaintiff  was  still  in  possession  at  the 
commencement  of  the  present  suit,  having  in  the 
interim  cleared  and  brought  into  cultivation  a consi- 
derable portion  of  his  moiety  of  the  property.  On  the 
21st  of  December,  1844,  Hinds  transferred  all  his 
interest  in  the  contract  to  the  defendant  Campbell ; and 
on  the  15th  of  the  ensuing  month  of  January,  Miss 
Taylor , through  her  agent  Boulton , re-sold  to  him  the 
whole  of  lot  number  twenty,  in  the  third  concession 
of  Cramahe,  including,  of  course,  that  portion  for  the 
purchase  of  which  the  plaintiff  had  contracted.  Up 
to  the  period  of  this  re-sale,  the  plaintiff,  on  the  one 
hand,  had  neglected  to  make  any  further  payment, 
and  the  defendant,  on  the  other  hand,  had  taken  no 
step  either  to  enforce  such  payment  or  to  determine 
the  contract : the  plaintiff  continued  in  undisturbed 
possession. 


Judgmeu  , [ 


The  facts  thus  far  are  for  the  most  part  common  to 
both  parties,  and  such  as  are  not  so  cannot  be  said, 

H VOL.  II. 
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1851.  in  my  opinion,  to  be  subject  to.  any  reasonable  doubt. 

An  allegation  is  to  be  found  in  the  answer,  indeed^ 
Tayior.  that  this  was  not  a perfect  sale,  but  an  initiatory  pro- 
ceeding of  some  undefined  description,  to  become  a 
sale  upon  the  performance  of  certain  conditions; 
and  some  evidence  would  appear  to  have  been 
adduced  in  support  of  that  allegation.  But  the  posi- 
tion is  obviously  untenable ; and  upon  the  hearing 
it  was  fairly  admitted  on  the  one  side,  that  the  plain- 
tiff had  established  a perfect  contract,  with  a suffi- 
cient memorandum  in  writing,  had  that  been  requisite  ; 
and,  on  the  other  side,  that  all  the  interest  of  Hinds 
had  been  effectually  transferred  to  Campbell.  It  was 
not  argued  that  Campbell  had  purchased  without 
notice  of  the  plaintiff’s  contract.  The  reverse  is 
obvious.  But  the  plaintiff* ’s  right  to  specific  perfor- 
mance was  denied — first  on  account  of  the  laches  of 
which  he-  had  been  guilty ; secondly,  because  of  his 
judgment  wrongful  conduct  in  improperly  felling  timber  during 
his  occupation. 

But,  while  the  amount  involved  in  this  litigation 
is  extremely  insignificant,  and  although  the  facts  of 
the  case  are  little  complicated,  still  the  principle  to 
be  established  is  of  great  magnitude  and  importance. 
Not  to  repeat  the  observations  which  were  made  in 
McDonald  v.  Elder , with  reference  to  this  branch  of 
equitable  jurisdiction  in  general,  I must  be  permitted 
to  observe  that  it  is  impossible  to  contemplate  the 
vast  extent  of  property  in  this  province  held  under 
contracts  similar  to  the  present,  and  the  very  peculiar 
position  in  which  the  parties  to  such  contracts  are 
placed,  without  being  forcibly  struck  with  the  para- 
mount importance  of  proceeding,  in  relation  to  them, 
upon  clear  and  settled  principles.  We  are  not  deal- 
ing with  the  casual  transfer  of  real  property  in  a fully 
occupied  and  thoroughly  cultivated  country,  but  we 
are  about  to  define  the  position  of  multitudes  by 
whom  a country  is  being  peopled — by  whose  enter- 
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prise  and  labour  the  wastes  of  this  vast  province  are  . 1851. 
rendered  subservient  to  the  purposes  of  civilization 
with  unexampled  rapidity.  Under  such  circum-  TaJjor> 
stances,  where  the  habit  of  holding  land  for  consid- 
erable periods,  under  contracts  similar  to  the  present, 
so  extensively  prevails,  and  where  the  value  of  the 
soil  so  materially  depends  upon  the  labour  of  those 
who  occupy  under  that  sort  of  tenure,  it  is  of  vital 
importance,  not  only  to  the  attainment  of  justice  in 
particular  cases,  but  to  the  general  welfare,  that,  in 
this  court,  where  alone  such  contracts  can  be  enforced, 
the  numerous  titles  which  depend  exclusively  upon 
this  jurisdiction  for  their  validity,  should  not  be 
shaken  by  the  introduction  of  doctrines,  which,  how- 
ever suited  to  other  states  of  society,  have  no  applica- 
tion in  our  present  social  condition, but  that  they  should 
be  shewn  to  rest  upon  settled  and  solid  foundations. 

But  were  we  to  apply  the  rule  to  be  deduced  from  some 
of  the  English  cases  which  were  cited,  especially  judgment, 
some  of  the  latter  cases,  upon  the  subject  of  delay, 
without  reference  to  the  totally  different  social  condi- 
tion of  this  country,  we  should  not  only  produce  great 
practical  evil  and  injustice,  but  should  also,  in  my 
opinion,  very  much  misapply  a doctrine  which  in 
England  would  never  have  been  laid  down  under 
the  circumstances  in  which  we  are  placed.  Take, 
for  example,  the  case  of  Gee  v.  Pearse  (a),  which 
was  not  cited,  but  which,  as  a very  recent  decision 
upon  the  subject,  may  be  mentioned.  There,  a bill 
filed  by  a purchaser  for  specific  performance  of  a con- 
tract, was  dismissed  upon  the  lapse  of  a few  days 
from  the  cessation  of  negotiations.  Now,  assuming 
that  case  to  be  well  decided,  one  cannot  help  feeling 
that  the  application  of  such  a rule  to  the  ordinary 
contracts  of  sale  in  this  country,  would  be  productive 
of  so  much  injustice  as  to  call  for  legislative  inter- 
ference. But  it  is  obvious  that  such  rules  cannot  be  . 
safely  applied  without  a careful  consideration  as  well 


[a)  2 D . & s.  325. 
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1851.  of  the  circumstances  of  the  particular  case,  as  of  the 
habits  which  have  grown  up  in  the  country  in  rela- 
Tayior]  tion  to  such  contracts.  The  doctrines  which  govern 
this  branch  of  equity  jurisdiction,  and  especially  the 
rules  in  relation  to  delay,  have  been  from  time  to  time 
considerably  modified.  Whether  this  change  be  attri- 
butable  to  the  altered  habits  of  the  people,  and  the 
altered  condition  of  property,  or  to  change  of  judicial 
opinions,  we  need  not  now  consider : it  may  be  traced, 
perhaps,  as  much  to  the  former  as  the  latter  source. 
And  not  only  has  the  system,  (as  administered  at  dif- 
ferent periods)  varied,  but,  as  the  doctrines  now  in  force 
sprang  into  existence,  and  their  applicability  to  new 
cases  came  to  be  determined,  such  doctrines  were,  as 
a matter  of  course,  modified  and  controlled  by  the 
circumstances  of  the  case  to  which  they  were  about 
to  be  applied.  In  determining,  for  instance,  the 
materiality  of  time,  the  same  rule  was  not  applied  to 
judgment,  all  sorts  of  contracts,  under  all  varieties  of  circum- 
stance. The  rule  was  modified  with  reference  to  the 
subject  matter  of  the  contract,  and  the  position  and 
object  of  the  parties.  The  purchase  of  a leasehold 
interest,  or  a reversion,  was  not  governed  in  this 
respect  by  the  rule  which  had  been  considered  appli- 
cable to  the  purchase  of  an  estate  in  fee  simple;  and 
a contract  entered  into  with  a view  to  an  immediate 
residence,  or  for  the  purpose  of  a trade,  was  placed 
upon  a very  different  footing,  in  this  respect,  from  an 
ordinary  purchase.  If,  then,  the  doctrines  propounded 
by  English  courts  of  justice  upon  this  subject,  in 
relation  to  English  contracts,  have  been  from  time  to 
time  modified,  upon  reasons  growing  out  of  a consi- 
deration of  the  subject  matter  of  the  contract,  and  the 
position  and  object  of  the  parties,  it  cannot  be  doubted 
I think,  that  when  considering  in  this  court  the  appli- 
cability of  those  doctrines  to  contracts  entered  into  in 
this  country,  reference  must  always  be  had  to  our 
different  social  condition,  for  the  purpose  of  deter- 
mining whether  there  is  not,  in  such  difference,  that 
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which  ought  in  reason  to  modify  the  rule.  Such,  1851. 
circumstances  would  not  have  been  overlooked  by  "~J2eefe 
English  judges,  had  they  existed  in  that  country ; to  TaJ{or. 
omit  the  consideration  of  them  where  they  do  e^ist, 
is,  not  to  administer  English  law  upon  English  prin- 
ciples, but  blindly  to  apply  a rule  without  reference 
to  the  circumstances,  upon  the  consideration  of  which 
alone  its  applicability  can  be  determined. 


Before  proceeding  to  consider  the  effect  which  the 
delay  that  has  taken  place  in  this  case  ought  to  have 
upon  the  plaintiff’s  right  to  specific  performance,  it 
may  be  useful  to  state  some  points  which  have  been 
settled  upon  the  subject.  The  rule  said  to  have  been 
propounded  in  some  of  the  older  cases,  as  to  the  total 
immateriality  of  time  in  such  contracts,  has  been 
condemned  as  too  loose.  In  that  opinion  I quite 
concur.  But  what  I must  take  leave  to  doubt  is, 
whether  recent  decisions  have  tended  to  place  the 
matter  on  a satisfactory  footing.  We  cannot  contrast 
the  case  of  Gee  v.  Pectrse,  to  which  I have  before 
referred,  with  Soutacomb  v.  The  Bishop  of  Exeter  (a), 
recently  decided  by  Sir  James  Wigram,  without 
enquiring  whether  it  be  not  possible  and  expe- 
dient, that  the  effect  of  delay  upon  the  right  to  spe- 
cific performance,  should  be  made  to  depend  upon 
some  rule  better  defined  than  mere  judicial  discre- 
tion. Some  points,  however,  have  been  settled, 
which  may  be  useful  in  enabling* us  to  arrive  at  a 
proper  conclusion  in  the  present  case.  In  the  first 
place,  time  may  be  made  of  the  essence  of  the  con- 
tract. I take  it  to  be  clear,  however,  that  here,  time 
neither  has  been  made,  in  express  terms,  nor  is  it, 
from  the  nature  of  the  thing,  of  the  essence  of  this 
contract.  But  where  time  is  not  of  the  essence  of  the 
contract,  it  by  no  means  follows  that  parties  are  at 
liberty  to  postpone  indefinitely  the  fulfilment  of  their 
agreements.  It  is  competent  to  either  party,  where 


Judgment. 


(a)  6 Hare,  219. 
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1851.  there  has  been  unreasonable  delay,  to  make  time 
material,  by  notice  requiring  completion  of  the  con- 
TaJfor  tract  within  a reasonable  period,  and  where  such 
notice  has  been  given,  and  the  party  has  failed  to 
comply,  bills  afterwards  filed  for  specific  performance 
have  been  dismissed.  Heapy  v.  Hill  (a),  and  Wat- 
son v.  Reid  (6),  which  were  cited  in  the  argument  as 
favorable  to  the  defence,  turned,  not  upon  the  effect 
of  delay  merely,  but  upon  delay  after  notice  (c). 
In  Taylor  v.  Browne  (d),  Lord  Langdale  says : 
“ Now,  as  I have  before  stated,  where  the  contract 
and  the  circumstances  are  such  that  time  is  not  in 
this  court  considered  to  be  of  the  essence  of  the  con- 
tract, in  such  case,  if  any  unnecessary  delay  is  created 
by  one  party,  the  other  has  a right  to  limit  a reason- 
able time  within  which  the  contract  shall  be  perfected 
by  the  other.  It  has  been  repeatedly  so  considered 
in  this  court ; and  where  the  time  has  been  thus  fairly 
Judgment,  limited,  by  a notice  stating  that  within  such  a period 
that  which  is  required  must  be  done  or  otherwise  the 
contract  will  be  treated  as  at  an  end,  this  court  has 
very  frequently  supported  that  proceeding ; and  bills 
having  been  afterwards  filed  for  the  specific  perfor- 
mance of  the  contract,  this  court  has  dismissed  them 
with  costs.” 

In  King  v.  Wilson  (e)  the  same  learned  judge 
observes  : “ The  first  question  in  this  case  is,  whether 
the  contract  has  been  put  an  end  to.  Now  I am 
clearly  of  opinion,  that  though  time  may  not  be  of  the 
essence  of  a contract,  yet  where  there  is  great  and 
improper  delay  on  one  side,  the  other  party  has  a 
right  to  fix  a reasonable  time  within  which  the  con- 
tract is  to  be  completed,  and  time  will  then  be  con- 
sidered by  the  court  as  having  become  of  the  essence 
of  the  contract : and  in  case  the  party  make  default 
in  doing  what  is  right  and  just  on  his  part,  within  the 
time  so  fixed,  it  will  be  a reason  why  the  court  will 


(a)  2 S.  & B.  29.  (b)  1 R.  & M.  236.  (c)  Walker  v.  Jeffreys,  I Hare 
348.  (, d ) 2 Beav.  183.  ( e ) 6 Beav.  126  ; Benson  v.  Lamb,  9 Beav.  505’ 
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not  afterwards  interfere  in  his  favour  to  compel  the  1851. 
execution  of  the  contract.”  ^orSefT 

While  time  may  be  thus  rendered  material  by  Tayior. 
either  party,  it  is  equally  clear  that  its  strict  obser- 
vance may  be  waived,  either  by  express  arrangement 
or  by  conduct.  The  most  substantial  and  important 
right,  that  to  a good  title,  may  be  waived  by  the  con- 
duct of  the  parties,  much  more  the  right  to  require 
the  strict  observance  of  time  in  performance  of  the 
contract.  This  proposition,  indeed,  seems  so  well 
founded  in  reason,  that  authority  is  hardly  required 
for  its  support ; but  the  law  upon  the  subject  has  been 
very  distinctly  stated  by  Sir  James  Wigram  on  a 
recent  occasion  (a).  He  says : “ I agree  with  the 
defendants,  that  each  breach  on  the  part  of  the  plain- 
tiff, in  the  non-payment  of  money,  was  a new  breach 
of  the  agreement;  and  that  time,  being  of  the  essence 
of  the  contract,  each  breach  gave  the  defendants  a 
right  to  rescind  the  contract,  but  that  right  should  Judgment, 
have  been  asserted  the  moment  the  breach  occurred. 

The  defendants  w^ere  not  at  liberty  to  treat  the  agree- 
ment as  still  subsisting,  and  to  take  the  benefit  of  it 
at  the  expense  of  the  plaintiff*,  if  they  meant  to  insist 
that  it  was  at  an  end.  They  were  at  liberty  to  rescind 
it,  but  were  not  imperatively  bound  to  do  so.  There 
is  no  stronger  reason  for  holding  that  the  forfeiture  of 
a lease  is  waived  by  the  acceptance  of  rent  subse- 
quently accruing,  than  there  is  in  this  case  for  hold- 
ing that  the  acceptance  of  an  instalment  of  purchase 
money  (which  was  not  due  unless  the  agreement  was 
to  be  continued)  is  a waiver  of  the  right  to  rescind 
the  agreement.  The  defendants  had  no  right  to 
accept  the  money  but  upon  the  principle  that  the 
agreement  was  still  subsisting.” 

If  then  time,  when  expressly  made  of  the  essence 
•of  the  contract,  may  be  waived,  it  would  seem  to  fol- 
low, a fortiori , that  the  right  to  object  to  delay  as  a 


[a]  Hunter  v.  Daniel,  4 Hare,  433. 
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1851.  ground  for  resisting  specific  performance  also 

be  waived  by  the  conduct  of  the  parties  in  treating  the 
Taylor,  contract  as  subsisting  notwithstanding  such  neglect. 
In  King  v.  Wilson,  to  which  I have  before  referred, 
a notice  had  been  given,  which,  in  the  opinion  of  the 
Master  of  the  Rolls,  fixed  too  short  a period  for  the 
completion  of  the  contract.  In  discussing  that  point 
he  went  on  to  remark  : “ Now  I must  say,  that  under 
the  circumstances,  this  was  rather  too  short  a time — 
it  was  not  reasonable  to  require  that  everything  should 
be  done  within  a week.  However  that  might  be,.  I 
think  that  under  the  circumstances  of  this  case  the 
contract  was  not  put  an  end  to,  for  we  find  these 
gentlemen  (meaning,  I dare  say,  that  the  correspon- 
dence should  be  continued  without  any  prejudice,) 
afterwards  proceeding  in  the  matter,  and  considering 
whether  a satisfactory  indemnity  could  not  be  had  ; 
in  which  event,  it  is  not  disputed,  the  contract  might 
judgment  be  completed  without  regard  to  the  letter  fixing  the 
time  within  which  it  was  to  be  done;  so  that  there 
was  something  which  might  have  been  done,  after 
the  expiration  of  the  time  fixed,  by  means  of  which 
the  contract  would  have  been  completed.  It  appears 
to  me,  under  the  circumstances,  that  the  contract  is 
not  put  an  end  to.” 

And  in  Southcomb  v.  Bishop  of  Exeter , where  a 
notice  had  been  given,  and  where  negotiation  had 
been  continued,  but  under  protest,  after  the  time  fixed 
by  such  notice  for  the  completion  of  the  contract,  the 
Vice  Chancellor,  although  he  considered  the  notice 
reasonable  and  the  benefit  of  it  preserved  by  the  pro- 
test, still  determined  that  the  time  which  elapsed 
after  the  period  fixed  and  while  the  negotiations  were 
pending  could  not,  as  a mere  question  of  delay,  affect 
the  plaintiffs  right.  He  says : “ I cannot,  however, 
think  that  the  vendors  were  in  any  default  by  not 
having  filed  their  bill  whilst  that  treaty,  however 
modified  by  the  protest  of  the  purchaser,  continued;, 
and  I therefore  regard  the  treaty  between  the  20th 
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August,  1841,  and  the  17th  of  January,  1842,  as  1851. 
material  only  for  the  purpose  of  shewing  what  was  'TjkST 
the  position  of  the  parties  on  the  latter  of  those  days.”  Tayfor. 
Now,  although  in  affirming  that  the  right  to  specific 
performance  of  a contract  may  be  determined  by 
notice,  I do  not  mean  to  be  understood  as  asserting 
the  truth  of  the  converse  of  that  proposition — namely, 
that  mere  delay,  where  nothing  has  been  done 
under  the  contract,  may  not  be  an  effectual  bar,  irre- 
spective of  such  notice ; still  I think  that  the  autho- 
rities which  I have  cited  warrant  this  proposition 
that  those  who  deal  with  a contract  themselves,  or 
acquiesce  in  others  dealing  with  it,  as  a subsisting 
engagement,  cannot  be  afterwards  heard  to  say,  that 
the  right  to  specific  performance  has  been  forfeited 
by  delay  in  which  they  have  so  acquiesced.  And  I 
think  I may  add,  although  that  point  does  not  now 
arise,  and  I do  not  mean  to  lay  down  a rule,  still, 
considering  the  peculiar  position  of  real  estate  in  this  Judgment 
province,  and  the  peculiar  habit  of  dealing  with  con- 
tracts in  relation  to  it  which  has  sprung  up  here,  I 
think  I may  venture  to  add,  that  were  such  a notice 
as  I have  alluded  to,  held  to  be  necessary  to  the 
determination  of  the  plaintiff’s  right  to  specific  per- 
formance in  all  doubtful  cases,  such  a rule,  if  pro- 
perly deducible  from  such  circumstances,  would  be 
found  to  place  the  rights  of  parties  upon  a footing 
much  more  satisfactory  than  if  left  to  depend  upon 
the  discretion  of  the  judge  in  each  case.  ' 

In  Adams  v.  Weaves  ( a)  Lord  Thurlow  said  : “I 
am  not  very  anxious  to  discuss  the  point,  what  bar- 
gains the  court  will  execute  or  not ; but  when  the 
court  has  laid  it  down,  as  an  article  of  the  equity 
which  men  shall  obtain  here,  and  which  they  cannot 
obtain  at  law,  that  instead  of  damages  they  shall 
have  a specific  performance,  and  that  every  agreement 
must  be  performed,  unless  something  at  the  time  of 


(a)  I B.  C.  C.  567. 
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1851.  making  the  bargain  or  something  done  since,  is  to 
amount  to  a waiver  of  it,  at  the  time  of  carrying  it 
Tayior  int°  execution ; if  you  do  not  confine  yourself  within 
that  limit,  there  are  no  bounds  whatsoever,  for  rules 
ought  to  be  fixed,  and  it  would  be  calamitous  that 
the  matter  should  rest  upon  such  loose  expressions 
as  hard  and  unconscionable,  which  expressions,  un- 
less they  are  properly  applied,  mean  little  or  nothing.” 
Although  this  language  may  not  be  reconcileable  with 
everything  to  be  found  elsewhere  laid  down  upon  this 
subject,  still,  as  the  opinion  of  a great  judge,  it  is 
highly  significant.  And  if  the  importance  of  pro- 
ceeding according  to  fixed  rules  be  so  apparent,  when 
the  question  is,  whether  the  agreement  in  substance 
be  such  as  should  be  specifically  performed,  the  pro- 
priety of  determining  the  collateral  points  of  which 
we  have  been  speaking,  upon  some  rule  more  fixed 
judgment,  than  the  discretion  of  the  judge,  can  hardly  be  con- 
sidered doubtful. 

In  applying  those  principles  to  the  present  case, 
the  rules  to  be  extracted  from  English  authorities 
may  be  to  some  extent  modified  ; but  that  modifica- 
tion will  be  found  to  result  from  the  peculiar  circum- 
* stances  of  the  case,  and  not  from  the  introduction  of 

any  Hew  doctrine.  It  has  not  been  necessary  to  lay 
down  any  new  rule.  Our  judgment  will  be  found, 
I think,  to  proceed  upon  principles  clearly  deducible 
from  decided  cases. 

First,  then,  as  to  the  delay.  The  plaintiff  was 
admitted  into  possession  of  the  premises  in  this  cause 
on  the  31st  of  January,  1812,  under  a contract  for  the 
purchase  of  the  fee  simple.  The  property  in  question 
was  altogether  forest  land,  and  the  beneficial  occupa- 
tion consequently  involved  a very  considerable  outlay 
— an  outlay  in  this  case,  as  shown  by  the  evidence, 
more  than  three  times  greater  than  the  contract  price 
of  the  land.  The  plaintiff  was  known  to  be  without 
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capital,  and  was  let  into  possession  for  the  avowed  1851. 
purpose  of  drawing  from  the  soil,  after  such  outlay, 
the  means  of  paying  the  stipulated  price.  Between  TaJior. 
the  period  of  the  plaintiff’s  entry  and  the  re-sale  to 
Campbell  he  had  expended,  according  to  the  testi- 
mony, a sum  considerably  exceeding  his  proportion 
of  the  purchase  money,  (his  improvements  are  valued, 

I think  at  50 1.),  and  the  defendant  Boulton  was  con- 
fessedly cognizant  of  the  continued  possession  and 
expenditure;  but  up  to  the  15th  of  January,  1845, 
the  date  of  the  re-sale,  the  plaintiff  had  neglected  to 
pay  any  further  portion  of  the  purchase  money ; and 
the  question  now  is,  whether  it  was  competent  to  the 
defendant  under  such  circumstances,  to  have  treated 
the  contract  as  at  an  end,  and  re-sold  to  Campbell , in 
the  way  that  has  been  mentioned,  without  having 
previously  adopted  any  step  for  the  purpose  of  its 
determination.  In  my  opinion  that  course  was  not 
open  to  him.  It  would  indeed  have  been  competent  judgment, 
to  the  defendant  to  have  required  the  plaintiff,  at  any 
moment  after  default,  to  have  fulfilled  his  agreement 
within  a reasonable  time  ; and  had  the  plaintiff  failed 
to  comply  with  such  reasonable  requirement,  the  con- 
tract might  have  been  treated  as  at  an  end ; but  I 
know  of  no  principle  upon  which  the  defendant, 
having  suffered  the  plaintiff  to  treat  the  contract  as 
still  subsisting,  by  continued  occupation  and  expen- 
diture, up  to  the  period  of  re-sale,  can  be  heard  now 
to  say,  that  the  right  to  specific  performance  had 
been  forfeited  by  a delay  in  which  he  had  himself 
acquiesced.  The  receipt  of  a portion  of  the  purchase 
money,  after  default,  would  have  been  a waiver  of 
whatever  delay  might  have  arisen.  Can  the  defen- 
dant, having  suffered  the  plaintiff  to  treat  the  property 
as  still  bound  by  the  contract — having  acquiesced  in 
his  continued  occupation  and  expenditure — treat  the 
contract  as  determined  at  any  point  of  time  he  may 
think  proper  arbitrarily  to  adopt  ? Reason  and  autho- 
rity seem  to  me  equally  to  negative  the  existence  of 
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1851.  any  such  right  (a).  Apart  from  any  consideration 
of  the  effect  to  he  attributed  to  the  habit  of  dealing 
Tayior.  with  contracts  of  this  kind,  which  has  almost  univer- 
sally prevailed  in  this  province — which  may  perhaps 
be  found  of  great  weight  when  the  question  comes 
to  be  considered  ( b ) — and  considering  the  case  strictly 
upon  the  principles  to  be  deduced  from  English 
decisions,  I am  quite  unable  to  draw  the  conclusion 
contended  for  by  the  learned  counsel  for  the  defen- 
dants ; but  considered  in  connection  with  the  pecu- 
liar circumstances  to  which  I have  adverted,  the  pro- 
position contended  for  would  tend  to  the  most  alarm- 
ing consequences.  The  present  defence  seems  to  me 
to  fail,  both  in  reason  and  upon  authority ; but  had 
that  been  less  apparent,  I should  have  found  great 
difficulty  in  adopting  a conclusion  which  would  have 
the  effect  of  shaking  the  titles  of  a large  proportion 
of  the  property  throughout  the  province.  To  refuse 
judgment,  specific  performance  on  the  ground  of  delay  under 
such  circumstances,  would  be  to  negative  the  exis- 
tance  of  an  equitable  title  in  innumerable  cases,  and 
thus  to  deprive  of  their  property  multitudes  of  per- 
sons, who,  notwithstanding  the  delay  complained  of, 
had  been  suffered  to  continue  in  possession,  and  had 
been  encouraged,  or  at  all  events  permitted,  to  incur 
considerable  expense,  on  the  faith  that  those  contracts 
were  still  subsisting.  Such,  indeed,  would  be  the 
result  of  giving  effect  to  the  strictly  legal  rights  of 
parties.  But  this  court  was  established  for  the  very 
purpose  of  obviating  such  palpable  injustice. 

It  has  been  argued,  however,  that  in  this  case  Mr^ 
Boulton  is  shown  to  have  repeatedly  required  the 
plaintiff  to  complete  his  engagement  under  this  con- 
tract. The  evidence  upon  this  point  is  very  much. 


(a)  Hunter  v.  Daniel,  4 Hare,  433  ; Nicholson  v.  Hooper,  4 N.  & C. 
179  ; Shine  v.  Gough,  1 Ball  and  B.  444  ; Lord  Cardon  v.  Lewis,  1 Y.& 
Coll.  (E. ) 427.  (6.)  Ogilvie  v.  Foljambe,  3 Mer.64  ; Lennox  & Napper, 
2 S & L.  631 ; 19  & 20  Geo.  Ill,  c.  30;  Jackson  & Saunders,  I S.&L.443* 
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wanting  in  that  clearness  and  precision  which  might  1851. 
have  been,  perhaps,  reasonably  expected ; but,  assum- 
ing  it  to  have  been  so — assuming  the  applications,  Tayior. 
of  which  Mr.  Boulton  has  spoken  in  his  evidence,  to 
have  reached  the|plaintiff — that  circumstances  would 
seem  rather  calculated  to  strengthen  the  plaintiff’s 
case.  The  plaintiff  is  no  longer  driven  to  rely  upon 
mere  acquiescence.  Those  applications  obviously 
proceed  upon  the  contract  remaining  a . subsisting 
engagement.  Upon  that  hypothesis  alone,  had  the 
defendant  a right  to  demand  any  further  payment. 

It  was  competent  to  him  either  to  have  determined 
the  contract,  or  to  have  waived  the  default  and  treated 
it  as  a subsisting  engagement.  He  chose  the  latter 
alternative,  and  has  therefore  effectually  precluded 
himself  from  relying  now  upon  the  former. 

Upon  these  grounds,  I am  of  opinion,  that,  up  to 
the  time  of  the  re-sale,  nothing  had  occurred  to  deprive  judgment 
the  plaintiff  of  his  right  to  specific  performance. 

Was  there,  then,  anything  in  that  re-sale,  or  in  the 
subsequent  occurrences,  which  should  preperly  have 
that  effect  ? I am  of  opinion  that  there  was  not.  It 
may  perhaps  be  questioned  whether  the  motives 
which  actuated  that  purchase,  and  the  circumstances 
under  which  it  was  carried  out,  are  such  as  to  claim 
any  very  favourable  consideration  in  this  court.  But, 
without  relying  upon  that  consideration,  if  the  con- 
tract were  at  the  time  of  the  re-sale  subsisting,  and  if 
that  re-sale  were  consequently  wrongful,  Campbell 
cannot  stand,  in  consequence  of  it,  in  any  other  posi- 
tion than  Miss  Taylor  had  been  before  it.  It  would 
have  been  incumbent  upon  him,  therefore,  to  have 
taken  such  steps  as  Miss  Taylor  might  have  adopted 
for  the  purpose  of  either  determining  the  contract,  or 
compelling  the  plaintiff  to  fulfil  his  engagements 
under  it  within  a reasonable  time.  But,  so  far  from 
repudiating  the  contract,  the  defendant  Campbell,  not 
only  in  his  purchase  from  Hinds,  which  immediately 
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preceded  the  sale  from  Boulton  to  himself,  hut  in  his 
subsequent  interview  with  the  plaintiff,  seems  to  me 
to  have  admitted  its  continued  existence.  He  suffered 
the  plaintiff  to  continue  in  possession.  His  first  step 
is  an  action  of  ejectment,  and  this  bill  was  filed  in 
sufficient  time  to  restrain  that  proceeding. 

With  respect  to  the  waste  which  is  said  to  have 
been  committed,  the  abstract  principle  contended  for 
by  the  learned  counsel  for  the  defendants  is  unques- 
tionably supported  by  considerable  authority;  but 
what  room  is  there  for  the  application  of  that  doctrine 
under  the  circumstances  of  this  case  ? The  plaintiff 
was  admitted  into  possession,  with  a view,  I pre- 
sume, to  a beneficial  occupation : but  the  land  was 
entirely  covered  with  timber.  Beneficial  occupation 
necessarily  involved  the  felling  of  timber— the  com- 
mission of  what  would  be,  strictly  speaking,  waste. 
Has  the  plaintiff  forfeited  his  right  to  specific  perfor- 
mance by  acts  which  both  parties  must,  from  the 
very  nature  of  the  thing,  have  contemplated,  and 
which  were  at  all  events,  sanctioned  in  this  particu- 
lar case  by  express  provision?  Mr.  Boulton,  in  his 
evidence,  admits  that  he' had  authorised  the  plaintiff 
to  fell  the  timber  on  the  property.  He  avows  that  he 
depended  exclusively  upon  the  successful  application 
of  the  plaintiff’s  labour  to  the  land,  and,  I presume,  to 
the  timber  upon  the  land  also,  as  furnishing  him  with 
the  means  of  meeting  his  engagements.  Would  not 
the  application  of  such  a doctrine  to  the  present  case 
outrage  alike  reason  and  justice  ? Any  improper 
proceeding  under  such  license  would  have  warranted 
an  application  here  to  restrain  such  abuse.  But  to 
hold  the  plaintiff’s  right  to  specific  performance  barred 
by  the  conduct  attributed  to  him,  under  the  circum- 
stances disclosed  in  evidence,  would  be  to  lay  down 
a rule  which,  while  failing  to  protect  the  vendor, 
would  be  capable  of  being  used  for  purposes  of  the 
grossest  oppression. 


1851. 

’Keefe 

v. 

Taylor. 
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Ill 


Upon  the  whole  case,  my  opinion  is  in  favour  of  - 1851. 
the  plaintiff.  I have  not  concealed  from  myself  the 
great  importance  of  the  principles  involved  ; but  upon  TaJior. 
the  most  careful  consideration  of  the  subject,  in  some 
degree,  I hope,  proportionate  to  the  great  importance  Jud°ment* 
and  exteusive  application  of  the  principles  involved, 

I have  formed  a very  clear  opinion,  that  this  agree- 
ment ought  to  be  specifically  performed ; but,  under 
all  the  circumstances,  the  decree  must  be  without 
costs. 


IN  REVIEW. 


Re  Brown,  a Bankrupt. 

Where  a creditor  held  a security  on  lands  of  his  debtor  for  a specific  Dec.  10, 18  0 
amount,  and  afterwards,  in  rendering  his  accounts  to  his  debtor,  car-  Feba^d1g5]> 
ried  the  amount  of  such  mortgage  into  the  general  account,  and  hav-  e ' ’ 

ing  received  from  the  debtor,  and  on  his  account,  several  sums  of 
money,  which,  as  the  creditor  alleged,  were  to  be  credited  on  certain 
other  dealings  between  the  parties,  but  instead  thereof  they  were 
carried  to  the  debtor’s  credit  generally  ; Held , That  notwithstanding 
any  previous  agreement  that  might  have  existed  between  the  parties, 
that  this  was  such  an  expression  of  the  final  deternination  of  the 
parties,  as  precluded  any  inference  from  their  previous  conduct,  and 
that  therefore  the  receipts  must  be  applied,  in  the  first  instance,  to 
the  reduction  of  the  sum  secured  by  the  mortgage  security. 

The  facts  of  the  case,  and  the  views  of  the  counsel 
for  the  parties,  are  so  fully  set  forth  in  the  judgment statement- 
of  the  court  as  to  render  any  statement  of  them 
unnecessary. 

Mr."  Crooks  and  Mr.  Turner  for  the  petitioners  Argumen  , 
cited  Heywood  v.  Lomax  (a) ; The  Bank  of  Scotland 
v.  Christie  (b)  ; Pemberton  v.  Oakes  (c). 

Mr.  VanJcoughnet , Q.  C.,  for  an  incumbrancer. 

Mr.  A.  McLean  and  Mr.  E.  C.  Jones  for  Messrs. 

H.  <$c  S.  Jones , the  mortgagees. 

{a)  i Vern.  24.  {b)  8 Cl.  & F.  214.  (r)  4 Russ.  145. 
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1851.  ' The  Chancellor— Nothing  can  be  conceived 
more  unsatisfactory  than  the  proceedings  upon  this 
petition.  The  irregularity  which  had  crept  into  the 
conduct  of  the  cause  in  the  court  below,  and  the 
eventual  impossibility  of  ascertaining  the  evidence 
upon  which  the  learned  commissioner  had  proceeded, 
consequent  upon  that  irregularity,  have  produced  much 
delay  and  expense  to  the  parties ; and  now  that  we 
are  about  to  pronounce  an  order  upon  this  petition, 
we  find  the  facts  disclosed  here  by  no  means  suffi- 
cient to  enable  us  to  dispose  finally  of  the  matter. 
Under  these  circumstances,  the  learned  counsel  for 
the  respondents  contend  that  the  petition  ought  to  be 
dismissed,  inasmuch  as  the  evidence  does  not  enable 
us  to  conclude  distinctly  that  the  commissioner  has 
arrived  at  an  erroneous  result ; but,  keeping  in  view 
the  whole  proceedings  in  this  court,  we  are  of  opinion 
that  we  ought  not  to  adopt  the  course  suggested. 

Judgment.  It  appears  that  in  the  year  1847  the  bankrupt  had 
become  indebted  to  the  respondents,  Messrs.  H.  S. 
Jones , in  the  course  of  their  business,  in  the  sum  of 
2414 1.  18s.  lid.,  and,  on  the  14th  of  September  in 
that  year,  he  executed  an  Indenture,  by  which  certain 
real  estate  of  the  bankrupt  was  conveyed  to  the 
Messrs.  Jones,  in  fee  simple,  by  way  of  mortgage,  to 
secure  the  re-payment  of  2000£.  on  or  before  the  1st 
day  of  January,  1849.  We  have  no  evidence  of  the 
negotiation  which  preceded  this  transaction.  The 
deeds  states  the  consideration  to  have  been  2000 1.  then 
paid,  and  contains  a covenant  on  the  part  of  the 
bankrupt  for  the  re-payment  of  that  sum,  as  just  men- 
tioned ; but  it  is  clear  that  no  money  was  in  fact  paid, 
the  2000L  was  confessedly  a portion  of  the  balance 
(2414 il.  18 s.  lid)  then  due  from  the  bankrupt  to  the 
Messrs.  Jones.  Subsequent  to  the  execution  of  this 
instrument,  the  dealings  between  these  parties  con- 
tinued until  the  bankruptcy  of  Broiun,  and  in  the 
course  of  those  dealings  further  advances  on  the  part 
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of  the  Messrs.  Jones , and  payments  by  the  bankrupt, 
were  made ; and  the  sole  question  between  the 
parties,  as  well  in  the  court  below  as  here,  (apart 
from  some  formal  objections  to  which  I shall  presently 
advert)  was,  whether  the  learned  commissioner  had 
proceeded  according  to  settled  principles  in  deter- 
mining the  question,  whether  any  and  what  amount 
remained  due  upon  the  foot  of  the  security  of  the  14th 
February,  1847.  The  learned  counsel  for  the  peti- 
tioners contended,  that  inasmuch  as  the  bankrupt  had* 
after  the  execution  of  the  deed  of  September,  1847 
paid  various  sums,  sufficient  to  discharge  the  whole 
debt  then  due,  without  special  appropriation,  and 
inasmuch  as  the  creditors  had  not  preserved  the  old 
debt  distinct  from  the  new  advances,  but  had  amal- 
gamated the  whole  in  one  general  amount,  to  which 
no  objection  had  been  made  by  the  debtor,  the  learned 
commissioner  ought  to  have  applied  the  bankrupt’s 
payments  in  discharge  of  his  liabilities,  in  the  order 
in  which  they  had  accrued  ; upon  which  principle  of 
taking  the  account  the  result  would  have  been,  as 
was  said,  that  nothing  remained  due  on  foot  of 
the  mortgage.  The  learned  counsel  for  the  respon- 
dents, on  the  other  hand,  contended  that  the  circum- 
stances of  this  case  shewed  a special  appropriation 
of  the  new  payments  to  the  new  advances,  and  that 
the  finding  of  the  commissioner  was  therefore  correct. 
To  dismiss  the  petition  now,  on  the  ground  that  the 
evidence  is  insufficient  to  prove  conclusively  that  the 
commissioner  did  .proceed  upon  the  erroneous  prin- 
ciple complained  against,  would  be,  in  our  opinion, 
manifestly  improper.  The  whole  argument  proceeded 
upon  the  hypothesis,  that  he  had  acted  upon  a prin- 
ciple said  to  be  erroneous.  That  he  did  so  proceed 
is  not  now  denied.  Had  the  fact  been  otherwise, 
that  would  have  been  the  proper  answer  to  the. 
petition.  There  would  have  been  no  room  for  the 
discussion  that  then  took  place,  which,  in  the  absence 
of  any  denial  of  the  fact,  must  be  considered  now  to 

. I VOL.  II. 


1851. 


Re  Brown. 


Judgment. 


114 


CHANCERY  REPORTS. 


1851.  have  proceeded  upon  an  implied  admission  of  its 
truth. 

TR®  Brown. 

But,  apart  from  these  considerations,  which  yet 
seem  to  us  conclusive,  we  are  of  opinion  that  enough 
has  been  disclosed  to  prove  to  us  satisfactorily  that 
the  ends  of  justice  will  be  best  answered  by  referring 
the  matter  again  to  the  court  below,  together  with 
our  opinion  upon  the  question  brought  before  us. 

Before  disposing  of  the  main  question,  it  will  be 
proper  to  consider  the  preliminary  objections  urged 
by  the  respondents.  It  was  contended,  first,  that  the 
court  below  had  no  jurisdiction  to  entertain  any 
question  in  relation  to  this  mortgage,  and,  as  a necessary 
consequence,  that  this  court  has  now  no  jurisdiction. 

Without  entering  upon  the  general  question,  it 
seems  to  us  too  obvious  for  argument  that  the  respon- 
jtfdgment  dents,  having  submitted  to  the  jurisdiction  of  the 
court  below,  and  claiming  in  fact  under  the  judgment 
of  that  court,  cannot  be  heard  now  to  deny  the  juris- 
diction of  this  court  to  review  that  judgment. 

It  was  then  urged  that  the  petition  was  informal, 
in  not  having  set  forth  the  grounds  of  the  commis- 
' sioner’s  judgment,  and  the  reasons  upon  which  the 
petitioner  conceived  that  judgment  to  be  erroneous. 
No  settled  practice  has  grown  up  in  this  court;  neither 
- do  the  English  decisions  furnish  any  very  satisfactory 
principle.  This  petition  is  certainly  inartificial.  The 
mode  of  pleading  suggested  would  have  been  at 
once  more  convenient  and  correct ; and  had  this 
petition^  required  the  support  of  evidence  adduced 
under  it — had  the  question  been,  whether  the  allega- 
tions warrant  the  proof — some  of  the  cases  cited 
would  have  had  a material  bearing  (a)  But  this  is 
a mere  petition  of  appeal.  No  evidence  is  to  be 


( a ) Ex  parte  Paramore,  i D.  279. 
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adduced  under  it.  It  proceeds  upon  evidence  taken  1851. 
in  the  court  below.  The  only  consequence  of  sus-j^^^ 
taining  the  objection  urged  would  be  an  order  that 
the  petition  should  stand  over  for  amendment  (a);,  an 
order  which  would  possibly  have  been  proper  had 
the  respondents  been  misled ; although  even  that 
would  not  seem  quite  settled  (6).  Here,  however,  the 
parties  have  been  in  no  degree  misled.  The  point  to 
be  argued  was  perfectly  understood,  and  it  seems  to 
us,  therefore,  that  the  objection  must* fail. 

Upon  the  main  question,  we  are  of  opinion  that  the 
principle  upon  which  the  learned  commissioner  is 
said  to  have  proceeded  is  erroneous.  Laying  out  of 
view,  for  a moment,  the  security  of  the  14th  Septem- 
ber, 1847,  and  the  other  circumstances  to  which  I am 
about  to  advert,  it  is  not  to  be  doubted  that  this  ac- 
count should  have  been  taken,  irrespective  of  those 
circumstances,  upon  the  principles  laid  down  by  Sir 
William  Grant  in  Claytons  case  (c).  Not  only  are Judgment 
the  rules  there  propounded  by  that  very  learned  judge 
based  upon  reasoning  entirely  satisfactory,  but  they 
have  been  since  applied  under  almost  every  variety 
of  circumstance.  But,  it  is  said  that  this  is  dis- 
tinguisable  from  Clayton's  case  on  two  grounds — 
first,  in  consequence  of  the  mortgage  security,  which 
having,  as  is  said,  merged  the  simple  contract  debt 
to  that  extent,  must  consequently  have  had  the  effect 
of  precluding  the  Jones's  from  appropriating  the  new 
payments  in  discharge  of  a debt  not  then  due ; and 
it  is  argued,  secondly,  that  the  evidence  in  this  case 
shews,  an  appropriation  of  the  new  payments  to  the 
new  advances. 

Had  this  case  depended  upon  the  effect  of  the 
indenture  of  mortgage,  it  would  have  been  necessary 
for  us  to  have  considered  the  applicability  of  tlie  doc- 

{a)  Ex  parte  Worth,  2 D.  & C.  4 ; Ex  parte  Baker,  Mon.  & C.  156. 

(£)  Ex  parte  Mudie,  2 Mon.  D.  & ID.  490.  (c)  1 Mer.  580. 
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1851.  trine  in  Twopenny  v.  Young  (a),  and  other  cases  of 
that  class ; and  also,  whether  that  doctrine  has  not 
been  limited,  to  some  extent  by  more  recent  deci- 
sions ( b ).  And  the  case  would  not,  in  our  opinion,, 
have  been  free  from  embarrasment  had  we  been 
called  upon  to  determine  whether  (assuming  the 
mortgage  security  not  to  have  operated  as  a merger 
pro  tanto  of  the  simple  contract  debt)  the  law  would 
not  have  appropriated  the  new  payments  in  the  way 
contended  for  by  the  respondents,  in  the  absence  of 
any  special  appropriation  (c);  but  the  facts  disclosed 
here  appear  to  us  to  preclude  both  these  questions. 
Beyond  all  doubt,  these  parties  might  have  separated 
the  mortgage  debt  from  their  general  account,  and  in 
that  way  the  security  might  have  been  kept  on  foot 
for  the  benefit  of  the  Messrs.  Jones ; but  it  was  no 
less  plainly  competent  to  them  to  have  amalgamated 
both  debts  in  one  general  account,  and  thus  subjected 
Judgment,  themselves  to  the  rules  by  which  the  application  of  in- 
definite payments  is  to  be  governed.  Now,  so  far  from 
having  separated  the  mortgage  debt  from  the  general 
dealings,  the  next  account  delivered  by  the  Messrs. 
Jones  commences  with  the  balance  of  241 11.  18s.  lid., 
(including  of  course  the  mortgage  debt),  and,  after 
debiting  the  bankrupt  with  all  subsequent  advances, 
credits  the  after-payments,  and  brings  down  upon  the 
whole  transaction  a balance  of  1808£.  17s.  2d.  Inde- 
pendently therefore  of  the  fact  of  a mortgage  having 
been  executed,  it  is  not  to  be  doubted  that  the  effect 
of  this  dealing  would  have  been  to  extinguish  the 
old  debt,  to  the  extent  of  the  new  payments.  Then, 
is  that  fact  sufficient  to  distinguish  the  . case  ? We 
think  not.  The  same  circumstance  existed  in  many 
of  the  authorities  subsequent  to  Clayton's  case.  In 
Bodenham  v.  Purchas  {d),  Pemberton  v.  Oakes  (e), 
and  Simpson  v.  Ingham  (/),  the  attempt  was,  as 

(i a ) 3 B.’&  C.  208.  ( b ) Ernes  v.  Widdowson,  4 C.  & P.  151 ; Aston  v, 
Yates,  4 Q.  B.  182.  (r)  Heyward  v.  Lomax,  1 Ver.  24.  Meggott  v.  Mills. 

1 Ld.^Ray,  286.  ( d ) 2B.  & Al.  39.  (<?)  4 Russ.  154.  (/)  2 B.  & C.  65. 


CHANCERY  REPORTS.  117 

here,  to  escape  from  ultimate  loss  by  applying  sub-  1851. 
sequent  payments  to  new  advances,  thus  keeping 
alive  the  collateral  security ; but  in  all,  the  rule  laid 
down  in  Clayton's  case  was  applied.  And  in  The 
Bank  of  Scotland  v.  Christie  {a)  the  circumstances 
still  more  closely  resemble  the  present  case. 


It  is  argued,  however,  that  here  the  advances  were 
made  upon  the  production  of  particular  warehouse 
receipts,  and  this  mode  of  dealing  is  relied  upon  as 
in  effect  amounting  to  an  appropriation  of  the  new 
payments  to  the  new  advances.  And  it  is  said 
either  as  strengthening  that  'view  of  the  case,  or  as 
affording  an  independent  argument,  that  such  an 
appropriation  was  expressly  made  by  special  agree- 
ment in  the  present  case.  We  are  of  opinion  that  the 
facts  disclosed  furnish  an  answer  to  both  these  argu- 


ments, as  also  to  that  based  upon  the  mortgage  secu- 
rity, to  which  I have  just  referred.  But  had  those 
arguments  been  open  to  the  respondents  upon  the 
facts,  I would  have  thought  the  peculiar  mode  of 
dealing  relied  upon  insufficient  to  have  withdrawn  the 
case  from  the  rule  propounded  by 'Sir  William  Grant. 
Circumstances  similar  in  kind  are  to  be  found  in 
several  of  the  cases  cited.  But  the  evidence  of  an 
agreement  to  appropriate  the  payments  in  the  way 
contended  for  is,  so  far  as  it  has  been  laid  before  us, 
extremely  unsatisfactory.  The  bankrupt  indeed  says, 
“That  all  the  acceptances  after  the  execution  of  the 
mortgage  were  on  account  of  flour  shipped,  and  given 
upon  the  production  of  warehouse  receipts  ; that  the 
proceeds  were  to  be  applied  in  payment  of  the  accep- 
tances, and  the  surplus,  if  any,  in  liquidation  of  the 
mortgage.’'  But  in  the  next  sentence  he  says,  “ That 
the  examinant  does  not  recollect  anything  having 
been  expressly  said  as  to  the  mode  in  which  the  pro- 
ceeds of  the  produce  shipped  by  the  examinant  to  the 
said  H.  & S.  Jones  were  to  be  applied.”  Beading 


Judgment. 


[a)  8 C.  & F.  226. 
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1851.  these  sentences  in  connexion,  so  far  from  establish- 
rTbtotoT  ing>  they  seem  to  us  to  negative  the  agreement 
asserted ; but  whatever  be  the  true  construction  of 
that  deposition,  we  are  of  opinion,  that  the  admitted 
facts  afford  an  unanswerable  refutation  of  both 
arguments;  because,  whatever  might  have  been 
the  effect  of  the  peculiar  dealing  of  these  parties, 
as  well  in  relation  to  the  security  itself  as  also  to 
the  manner  of  the  subsequent  advances  and  what- 
ever may  have  been  their  agreement,  that  which 
they  have  done  in  relation  to  the  matter  excludes, 
in  our  opinion,  all  such  arguments.  When  they 
came  to  act — to  do  that  which  was  in  effect  the 
appropriation — they  proceeded  neither  upon  the  in- 
tention to  make  a special  appropriation,  supposed  to 
be  deducible  from  their  peculiar  mode  of  dealing, 
nor  yet  upon  the  express  agreement  said  to  have  been 
entered  into  between  them ; but  on  the  contrary,  the 
judgment  Messrs.  Jones  furnish  an  account  in  which  the  whole 
balance  due  on  the  14th  of  September,  1847,  includ- 
ing the  sum  secured  by  mortgage,  is  amalgamated 
with  subsequent  dealings,  and  the  subsequent  receipts 
are  credited  without  any  express  appropriation,  and 
a general  balance  is  struck ; and  the  bankrupt,  on 
the  other  hand,  retains  that  account  without  objection. 
Now  that  proceeding  was,  in  our  opinion,  an  effectual 
appropriation  of  all  the  payments  embraced  in  it 
according  to  the  rules  prescribed  by  law  in  relation 
to  indefinite  payments.  It  was  the  expression  of  the 
final  determination  of  the  parties,  which  necessarily 
precludes  all  inference  from  the  antecedent  conduct 
or  understanding  of  the  parties — an  actual  appropria- 
tion, from  which  the  parties  are  not  now  at  liberty  to 
withdraw  (a). 

As  it  would  have  been  competent  to  the  Messrs. 
Jones  to  have  separated  the  mortgage  transaction 
from  the  rest  of  their  dealings,  in  the  first  instance, 
and  to  have  thereby  kept  the  mortgage  on  foot  as  a 


a)  Simpson  v Ingham,  2 B.  & C.  65. 
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subsisting  security  so  it  would  have  been  competent  1851. 
to  them,  we  think,  to  have  adopted  that  course  at  any 
subsequent  period,  so  long  as  any  sum  remained  due 
on  foot  of  it.  Whether  they  did  in  fact  so  deal  with 
the  matter  after  the  month  of  April,  1848,  the  evidence 
does  not  enable  us  to  judge.  That  remains  to  be 
determined  by  the  commissioner.  But,  up  to  that 
date,  we  are  of  opinion  that  all  payments  made  by 
the  bankrupt  were  in  effect  payments  upon  the  old 
balance,  and  should  have  been  so  treated  in  taking 
the  account ; and  if  the  subsequent  dealings  have 
been  of  the  same  character,  the  same  result  must  of 
course  follow. 

As  to  the  costs  of  this  petition,  the  general  rule  is 
that  costs  are  not  given  to  a party  on  a petition  against 
the  judgment  of  the  commissioner  (a),  and  we  See  no 
reason  to  except  this  case  from  the  general  rule. 

With  respect  to  the  expense  of  retaking  the  evi- 
dence, we  think  that  must  be  disposed  of  in  the  same  Judgment 
way.  The  affidavits  are,  to  some  extent,  conflicting 
The  certificate  with  which  the  learned  judge  has  fur- 
nished us,  by  no  means  solves  the  difficulty.  It  is 
evident  to  us  that  the  parties  did  not  mean  to  assent 
to  anything  which  would  have  deprived  them  of  the 
right  of  appeal.  Indeed,  that  is  admitted  to  have 
been  so  by  the  learned  counsel  for  the  respondents. 

But  to  have  consented  that  the  commissioner  should 
decide  the  case  without  preserving  any  record  of  the 
evidence  upon  which  he  proceeded,  would  have 
necessarily  precluded  an  appeal.  We  are  of  opinion, 
therefore,  that  such  was  not  the  intention  of  the  par- 
ties ; and,  being  of  that  opinion,  we  know  of  no  prin- 
ciple upon  which  we  could  charge  the  petitioners  with 
costs  which  have  unfortunately  resulted  from  an  irre- 
gularity on  the  part  of  the  learned  commissioner,  not 
attributable,  as  it  seems  to  us,  to  any  misconduct  on 
the  part  of  the  petitioners,  but  to  a general  misunder- 
standing of  all  parties  concerned. 


{a)  Ex  parte  Millington,  3 D.  & C.  308. 
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Practice— A mendment. 

Where,  after  the  time  of  amending  as  of  course,  an  order  is  obtained  to 
amend  by  adding  a party  “ with  apt  words  to  charge  him  or  other- 
wise, as  plaintiff  shall  be  advised,”  the  plaintiff  is  not  at  liberty  to 
make  any  amendment  whatever,  except  such  as  is  required  for  the 
purpose  of  introducing  the  additional  party. 

This  was  a motion  made  to  expunge  certain  amend- 
ments, as  being  unwarranted  by  the  order  obtained, 
by  consent,  in  the  cause.  It  appeared,  that  besides 
making  the  additional  party  to  the  suit,  the  plaintiff 
had  amended  his  bill,  by  stating  a totally  different 
lot  of  land  from  that  mentioned'  in  the  original  bill, 
and 
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Mr.  Turner , for  one  of  the  defendants,  now  moved 
to  expunge  all  the  amendments  made  under  such 
order,  other  than  those  necessary  for  the  addition  of 
the  new  party. 

Mr.  McDonald  contra. 


judgment  Esten,  V.  C.*- — This  was  a motion  to  expunge 
amendments,  as  not  being  authorised  by  the  order 
under  which  they  were  made.  The  plaintiffs  had 
twice  amended  their  bill  before  replication — the  first 
time  under  ail  order  to  amend  by  making  two  of  the 
defendants  co-plaintiffs,  and  as  they  should  be  advised. 
Both  amendments  were  by  consent.  On  the  7th  of 
November  last,  after  replication,  a third  order  to 
amend  was  granted  by  consent,  and  it  gave  permis- 
sion to  amend,  by  making  a certain  individual  a 
■party,  defendant  to  the  bill,  “with  apt  words  to 
charge  him  or  otherwise,  as  they  (the  plaintiffs) 
shall  be  advised.”  It  appears  that  several  applica- 
tions were  made  to  Mr.  Turner , the  solicitor  for  the 
defendant  Robertson,  who  makes  this  application, 
and  other  defendants,  to  consent  to  this  amendment, 
both  by  Mr.  McDonald,  the  defendant’s  solicitor,  and 

* The  Chancellor  was  concerned  in  this  case  while  at  the  bar. 
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his  clerk  Mr.  Ritter;  that  upon  these  occasions  no*  1850. 
amendment  was  mentioned,  but  that  of  adding  the 
proposed  new  party;  that  no  other  amendment  was.  Gr(^er 
specified  or  referred  to  in  the  body  of  the  petition  to 
amend,  the  additional  words  which  are  relied  on 
being  merely  introduced  into  the  prayer;  and  that 
Mr.  Turner's  attention  never  was  called  to  the  fact 
of  any  other  amendment  than  the  addition  of  the  pro- 
posed new  party  being  in  the  contemplation  of  the 
plaintiff’s  solicitor.  Mr.  Turner  states  positively  in 
his  affidavit  that  it  never  occurred  to  him  that  any 
other  amendment  was  intended,  and  that  he  never 
intended  to  consent  to  any  other.  Mr.  Ritter , who 
makes  an  affidavit  in  opposition  to  the  motion,  does 
not  say  that  it  was  ever , mentioned  to  Mr.  Turner 
that  any  other  amendment  than  the  one  specified  was 
contemplated,  or  that  his  consent  was  ever  asked  to 
any  other,  but  merely  that  the  petition  was  delivered 
to  and  remained  some  days  with  Mr.  Turner  ; that  judgment 
his  (Mr.  Ritter's ) own  application  for  Mr.  Turner’s 
consent  had  reference  to  the  petition,  and  that  no 
attempt  had  been  made  to  mislead  Mr.  Turner  in 
reference  to  the  contents  of  the  petition.  It  would, 
no  doubt,  be  very  dangerous  to  allow  a party  who 
had  consented  to  an  amendment,  afterwards  to  get  rid 
of  it,  by  saying  that  he  had  not  intended  to  consent 
to  it ; but  if  the  circumstances  of  this  case,  as  they 
appear  upon  a comparison  of  the  affidavits,  are  atten- 
tively considered,  it  will  appear  very  plainly  that  Mr. 

Turner  not  only  fell  into  error  very  naturally,  but 
was  (unintentionally  no  doubt)  drawn  into  it  by  the 
plaintiffs  themselves,  when  he  appended  his  consent 
to  this  petition,  if  we  suppose  that  it  and  the  order 
issued  in  pursuance  of  it  pointed  to  any  more  exten- 
sive amendment  than  the  introduction  of  the  proposed 
new  party.  Under  these  circumstances,  it  would 
have  been  impossible  to  allow  this  order  or  the 
amendments  made  under  it  to  stand,  if  an  applica- 
tion had  been  made  to  discharge  the  order,  as  well 
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1850.  &s  to  expunge  the  amendments ; and  the  difficulty 
which  I felt  upon  the  argument  of  the  motion  was, 
Grorer.  that  as  terms  of  the  order  seemed  to  justify  the 
amendment,  it  was  necessary  to  discharge  the  order 
itself,  for  which  purpose  no  application  had  been 
made.  Upon  reflection,  however,  I think  that  the 
present  order  does  not  warrant  any  other  amendment 
than  the  introduction  of  the  new  party.  An  order  to 
amend;  obtained  after  replication  by  consent,  and 
specifying  a particular  amendment  with  the  addition 
of  some  loose  general  words,  cannot,  I think,  receive 
a construction  which  would  warrant  any  amendment 
whatever,  although  of  the  most  extensive  description, 
and  would  make  the  order  equivalent  to  an  order  to 
udgment  amend  generally,  as  the  plaintiff’s  might  be  advised. 
Under  such  circumstances,  the  general  words  follow- 
ing the  description  of  the  proposed  amendment  must 
be  deemed  to  have  reference  to  that  amendment,  and 
to  be  intended  to  give  as  fully  as  possible  the  power 
of  effecting  it.  Under  these  circumstances,  I think 
that  the  amendments,  so  far  as  they  exceed  what  is 
required  for  the  purpose  of  introducing  the  additional 
party,  must  be  expunged  with  costs. 


That  all  amendments  made  in  the  plaintiff ’s  bill,  under  an  order  of 
this  court  bearing  date,  &c.,  other  than  those  necessary  for  making  James 
Foley,  the  uncle,  a party-defendant  thereto,  with  apt  words  to  charge 
him,  be  expunged,  with  costs  to  be  paid,  &c. 


Anonymous. 

Practice — 53  rd  order. 

The  53rd  general  order  of  May,  1850,  does  not  apply  to  a foreign  com- 
mission fo*  taking  depositions. 

Mr.  Turner  stated  that  the  plaintiff'  was  about  to 
issue  a foreign  commission  for  the  purpose  of  taking 
the  depositions  of  witnesses  ; but  that  owing  to  the 
general  language  of  the  53rd  of  the  orders  of  May, 
1850,  which  was  that  “ No  written  interrogatories  for 
the  examination  of  either  witnesses  or  parties,  either 
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before  or  after  decree,  shall  henceforward  be  filed,  1850. 
except  by  direction  of  the  court,”  the  solicitor  felt 
that  he  was  not  at  liberty  to  file  interrogatories,  and  it 
was  impossible  to  get  any  one  to  attend  the  commis- 
sioners who  would  be  competent  to  conduct  a viva 
voce  examination. 

Per  Cur. — We  do  not  think  that  the  53d  order  Judgment, 
applies  to  foreign  commissions.  The  examination  in 
such  cases  will  proceed,  as  formerly,  upon  interro- 
gatories. 


Mitchell  y.  Crooks. 

Practice — Decree. 

The  court  will  not  set  aside  a decree  which  has  been  regularly  obtained 
upon  precipe  under  the  orders  of  this  court,  except  upon  an  affidavit 
shewing  that  the  defendant  will  be  damnified  by  the  decree  being  per- 
mitted to  stand  against  him. 

In  this  case,  the  plaintiffs,  on  the  day  following  statement, 
that  on  which  the  answer  of  the  defendant  was  due, 
had  obtained  a decree  upon  precipe,  under  the  mort- 
gage orders  of  1845. 

• 

Mr.  Turner , for  the  defendant,  now  moved  to  set  Argument, 
aside  the  decree  so  obtained.  The  mortgage,  though 
stated  in  the  bill  as  one  of  an  ordinary  character,  was 
in  fact  not  so,  it  having  been  in  reality  given  as  a 
collateral  security  for  the  debt  of  a third  person,  and 
who,  he  submitted,  ought  to  have  been  made  a party 
to  the  suit. 

Mr.  McDonald  contra.  The  only  question  really 
is  as  to  parties,  and  the  plaintiffs  undertake  to  give 
the  defendant  all  the  advantage  which  he  could 
derive  had  the  principal  debtor  been  made  a party. 

The  Chancellor. — Some  analogy  may  be  sup- judgment, 
posed  to  exist  between  the  practice  in  such  a case  in 
this  court,  and  a case  at  common  law  where  judg- 
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1850.  ment  has  been  obtained  by  default ; but  judgment 
so  obtained  is  never  set  aside,  except  upon  an 
Crovokg  affidavit  of  merits — that  is,  the  party  moving  shews 
by  affidavit  that  he  will  be  in  a better  situation 
by  having  the  judgment  set  aside,  than  if  it  is 
allowed  to  stand.  Now,  the  tendency  of  the  late 
as  well  as  of  the  previous  orders,  when  the  only 
judgment  quesfqon  between  the  parties  is  the  state  of  the 
account,  is  to  refer  all  suits  at  once  ; and  such  being 
the  case,  we  do  not  feel  that  we  should  be  acting 
according  to  the  spirit  of  those  orders,  were  We  to 
permit  a defendant,  as  a matter  of  course,  to  come 
in  and  set  aside  a decree  obtained  in  a regular  man- 
ner upon  precipe  : we  think  that  at  least  he  should 
be  required  to  shew,  upon  affidavit,  that  he  will  be 
damnified  in  some  measure  by  the  decree  being  per- 
mitted to  stand  against  him. 

Note.' — In  the  affidavit  filed  by  the  defendant  on  the  above  motion, it 
was  alleged  that  there  had  been  some  agreement  entered  into,  to  the 
effect  that  the  defendant  was  to  have  time  allowed  to  put  in  his  answer. 
This  was  denied  by  the  other  side  ; and  the  court  afterwards  ordered  the 
matter  to  stand  over  on  that  point,  in  order  that  affidavits  of  the  facts 
might  be  put  in. 


Gwynne  v.  McNab. 

Practice — Dismissing  Bill. 

The  court  will  not,  on  motion,  dismiss  a bill  “without  prejudice  to  the 
plaintiff’s  filing  another  bill.” 

statement  Mr.  Gwynne,  for  plaintiff,  moved  to  dismiss  on  pay- 
ment of  costs,  and  asked  that  the  order  of  dismissal 
might  be  drawn  up  “ without  prejudice  to  the  plain- 
tiff’s filing  another  bill but 

Per  Cur. — The  order  must  be  drawn  up  in  the 
usual  form,  without  any  special  reservations  as  to  the 
plaintiff’s  right  to  file  another  bill.  The  plaintiff 
must  take  his  chance  as  to  the  effect  such  an  order 
will  have  upon  his  rights.  If  the  practice  authorises 
him,  under  the  circumstances,  to  institute  a fresh 
suit,  he  can  of  course  do  so ; but,  however  that  may 
be,  we  do  not  feel  at  liberty  to  make  any  special 
order  in  the  matter 
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O’Lone  y.  OXone. 

Partnership — Practice — Further  directions — Costs. 

Where,  by  articles  of  partnership  between  M.  & L.,  it  was  recited,  in 
substance,  that  the  parties  had  for  some  years  been  equally  interested 
as  partners  in  trade,  and  all  profits  and  losses  thereby  ; and  that  all 
their  then  or  after-acquired  property,  and  all  profits,  should  be  divided 
between  them  equally  ; and  that  at  the  settlement  or  dissolution  of  the 
partnership,  M.  should  have  150/.  over  and  above  one-half  of  all  the 
money  and  property  which  they  might  possess  at  the  time  of  such 
settlement ; and  it  was  then  provided,  inter  alia , that  all  profits  and 
losses  should  be  borne  equally,  ‘ ‘ except,  as  has  already  been  done, 
that  M.  should  receive  150/.  more  than  L.”  Held , that  the  150/.  should 
be  deducted  from  the  gross  amount  of  property  and  money,  and  not 
from  L.’s  share  merely. 

Where  the  defendant  was,  at  the  dissolution  of  a partnership,  to  receive 
150/.  more  than  the  plaintiff,  and  it  appeared  that  a settlement  of  the 
accounts  had  been  delayed  by  the  misconduct  of  the  defendant ; held , 
that  he  was  not  entitled  to  interest  on  the  1 50/.  from  the  time  of  the 
dissolution. 

Under  a decree  for  taking  partnership  accounts,  in  which  the  Master  was 
directed  to  state  special  circumstances  and  make  all  just  allowances, 
the  Master  reported  that  in  taking  the  accounts,  he  had,  amongst  other 
things,  charged  one  of  the  partners  for  his  board,  &c. , with  the  other, 
after  the  dissolution  of  the  partnership  ; held  wrong,  and  that  the  ob- 
jection could  be  taken  on  the  hearing  on  further  directions. 

Where  one  of  two  partners  denied  the  existence  of  a partnership,  and  a 
bill  was  in  consequence  filed  against  him,  and  by  the  evidence  taken 
in  the  cause  the  partnership  was  established,  the  court  gave  the  plaintiff 
the  costs  up  to  the  hearing,  also  the  costs  of  a consent  reference  as  to 
the  fact  of  partnership,  and  beyond  that  refused  costs  to  either  party. 

The  hill  in  this  case  was  filed  against  Michael 
O’Lone , and  set  forth,  amongst  other  things,  that  on 
the  6th  day  of  June,  1828,  the  plaintiff  and  Michael  * 
O’Lone  entered  into  an  agreement  respecting  a part- 
nership which  had  existed  between  them  previously 
to  that  time ; and  that  thereupon  certain  articles  of 
agreement  were  duly  executed  by  plaintiff  and 
Michael,  bearing  date  that  day ; wherein,  after  recit- 
ing that  the  said  Michael  O’Lone  and  Lawrence 
O’Lone  had  for  several  years  been  equally  concerned  statement, 
together  as  partners  or  joint-traders  in  merchandise 
of  various  kinds,  and  losses  thereby  ; and  had  agreed 
that  all  book  accounts,  notes  of  hand,  stock,  lands 
or  houses  which  they  then  possessed  or  might  pos- 
sess until  a dissolution  of  the  partnership,  and  all 
profits  thereof  or  accruing  therefrom,  should  be 
equally  divided  between  the  said  partners ; that 
they  had  agreed  that  at  the  time  of  settlement  or 
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1850.  dissolution  of  co-partnership,  the  said  Michael  (hav- 
ing  advanced  more  stock  than  his  partner)  was  to 
o’Lone.  have  150£.  over  and  above  one-half  of  all  moneys 
and  property.  It  was  witnessed  that  in  considera- 
tion of  the  trust  and  confidence  which  the  parties 
had  and  reposed  in  each  other,  and  it  was  thereby 
declared,  covenanted  and  agreed  by  and  between  the 
said  parties,  for  themselves,  their  executors,  '&c., 
that  the  said  parties  were  and  would  become  and  con- 
tinue partners  and  j oint-traders  as  aforesaid,  until  the 
partnership  was  dissolved  by  mutual  consent,  or  by 
the  death  of  one  of  the  parties ; and  it  was  agreed 
that  the  charges  and  losses,  and  all  profits  arising  by 
and  on  account  of  the  said  joint  trade,  should  be 
equally  paid,  received  and  borne  by  and  between 
the  said  parties,  “ excepting,  as  has  already  been 
done,  that  the  said  Michael  O’Lone  shall  receive  150£. 
more  than  the  said  Lawrence  O’Lone , for  the  consi- 
statement.  deration  already  stated that  the  defendant  became 
extremely  lavish  in  lending  the  funds  of  the  partner- 
ship, and,  without  the  privity  or  consent  of  plaintiff, 
had  sold  property,  of  which  he  refused  to  give  plain- 
tiff any  account,  and  insisted  that  plaintiff  was  not 
entitled  to  such  account.  In  consequence  whereof 
it  was  agreed  between  plaintiff  and  defendant  that 
the  dissolution  of  the  partnership  and  settlement  of 
the  accounts  thereof,  should  be  referred  to  arbitration. 

The  prayer  of  the  bill  was,  that  the  co-partnership 
business  might  be  dissolved  by  decree  of  this  court, 
for  an  account  and  a receiver. 

Michael  O’Lone  appeared  and  put  in  his  answer, 
whereby  he  denied  the  existence  of  the  partnership 
as  set  up  by  the  bill ; and  plaintiff  having  put  the 
cause  at  issue,  and  publication  having  passed,  the 
cause  came  on  to  be  heard,  when  it  was  by  consent 
of  counsel  decreed  that  it  should  be  referred  to  the 
Master,  to  enquire  of  the  truth  of  the  several, allega- 
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tions  contained  in  the  pleadings,  and  also  to  enquire  1850. 
when  the  partnership,  if  any,  between  plaintiff  and 
defendant  commenced,  and  for  what  period  it  sub-  0’Lon«. 
sisted,  when  determined,  the  terms  thereof,  and  of 
the  dissolution  thereof ; and  if  the  Master  should  find 
that  any  such  partnership  did  exist,  then,  by  and  with 
the  like  consent,  it  was  ordered  that  an  account  of  all 
the  partnership  dealings,  &c.,  should  be  taken  by  the 
Master,  upon  the  footing  of  all  agreements  respecting 
the  same  and  the  dissolution ; and  in  making  such  * 
enquiries  the  Master  was  to  state  any  special  circum- 
stances to  the  court,  and  by  the  like  consent,  the  costs 
of  the  suit  and  further  directions  were  reserved  till 
after  the  Master  s report. 

In  pursuance  of  this  decree,  plaintiff*  and  Michael 
each  brought  into  the  Masters  office  states  of  facts 
as  to  the  existence  of  the  partnership ; and  divers 
witnesses  were  examined  upon  the  same,  and  the_. 
Master,  having  been  satisfied  of  the  truth  of  the  alle- 
gations of  the  plaintiff,  proceeded  to  take  the  accounts 
of  the  partnership  ; and  after  some  progress  had  been 
made  before  the  Master  in  taking  such  accounts,  it 
was  agreed  between  the  parties  to  leave  all  matters 
in  difference  between  them  to  arbitration,  and  an 
order  to  that  effect  was  made  by  consent  in  the  cause, 
which  was  renewed,  or  the  time  thereby  limited 
enlarged  by  several  subsequent  orders ; but  before 
any  award  was  made,  Michael  died  without  lawful 
issue,  leaving  Bernard  O’Lone  his  heir,  having  first 
made  his  will,  devising  the  property  amongst  the 
defendants  to  the  revived  suit,  of  whom  Bernard  was 
one. 

The  suit  was  then  revived  against  the  executors 
and  devisees  of  Michael , and  afterwards,  and  in  the 
year  1819,  the  Master  made  his  report,  and  thereby, 
amongst  other  things,  found  that  some  years  before 
the  6th  day  of  June,  1828,  a partnership  had  ex- 
isted between  the  plaintiff  and  Michael  O' Lone, 
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1850.  and  that  on  that  day  the  articles  of  co-partnership 
set  forth  in  the  bill  were  entered  into  between 
o’Lone.  the  plaintiff  and  Michael,  and  that  the  partnership 
continued  until  the  year  1839,  after  which  period 
they  carried  on  no  joint  business  as  partners  or  other- 
wise ; that  after  the  dissolution  of  partnership  Michael 
boarded  and  lodged  with  the  plaintiff  for  the  period 
of  two  years  and  a half ; that  the  Master  had  charged 
against  Michael  his  board  and  lodging  with  the  plain- 
tiff, subsequent  to  the  dissolution  of  partnership  ; that 
Michael  having  been  entitled  to  150£.  more  than  plain- 
statement.  tiff  upon  such  dissolution,  he  had  charged  the  part- 
nership therewith,  and  in  taking  the  accounts  between 
the  parties  had  charged  the  plaintiff  with  one-half 
thereof  (75Z.)  ; and  the  Master  certified,  at  the  instance 
of  the  solicitor  for  the  defendants,  that  he  had  not 
charged  the  plaintiff  with  interest  on  the  751.  so 
charged  against  him. 

No  exceptions  were  filed  to  this  report,  and  it 
having  been  duly  confirmed  and  the  cause  set  down 
for  further  directions  and  costs,  the  same  now  came 
on  to  be  heard  accordingly. 

Mr.  Mowat  for  the  plaintiff. 

Mr.  Turner  and  Mr.  Roaf  for  the~several  defendants. 

On  the  argument  several  questions  arose. 

1.  Whether  the  Master  had  rightly  construed  the 
covenant  as  to  the  150 1. ; the  defendants  contending 
that  Michael  was"entitled  to  150Z.  more  than  half  of 
the  whole  partnership  assets,  which  would  be  300Z. 
more  than  the  plaintiff  was  entitled  to ; the  plaintiff, 
Argument.  on  £}ie  other  hand,  contending  that  Michael  was  to 
receive  but  150Z.  more  than  the  plaintiff,  and  which 
would  be  7 51.  more  than  half.  On  this  point  were 
cited  Bath  & Montague’s  case  (a) ; Bailey  v.  Lloyd  (6)  ; 
Lindo  v.  'Lindo  (c). 

(o')  3 Ch.  Cu.  io j.  (&)  5 Russ.  344.  (r)  1 Beav.  496. 
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The  Chancellor  concurred  with  the  finding  of  1850. 
the  Master  on  this  point.  Esten,  V.  C.,  gave  no 

Opinion.  O’Lone. 

2.  The  defendants  contended  that  the  Master  should 
not  have  taken  into  account  the  item  for  board,  &c. ; 
that  it  was  not  embraced  in  the  decree,  as  it  was  not 
a partnership  dealing  and  transaction,  and  to  such 
the  decree  was  confined ; that  it  could  not  have  been 
embraced  in  this  suit ; and  that  this  objection  was 
now  open  to  the  defendants  to  make. — Adams  v.  Glax- 
ton  (a)  ; Bick  v.  Motly  ( b ) ; Rufford  v.  Bishop  (c)  ; 
Jenkins  v.  Briant  (d). 

Counsel  for  the  plaintiff  contested  these  positions  ; 
and  also  urged  that,  if  even  it  were  not  strictly  within 
the  reference,  it  was  just  that  the  item  should  be  al- 
lowed, and  the  court  would  therefore  not  now  interfere 
with  what  the  Master  had  done. — Pringle  v.  Crookes  Ax^mstA 
(e)  ; Armstrong  v.  Storer  (f). 

The  Court,  however,  said  that  the  Master  had 
exceeded  his  authority  in  this  respect,  and  that  the 
report  must  be  corrected ; but  as  the  party  could  have 
applied  to  have  the  report  reviewed,  he  should  pay 
the  costs  of  the  day. 

3.  The  defendants  also  contended  that  the  Master 
should  have  allowed  interest  on  the  150£.  mentioned 
in  the  articles. 

The  Court  overruled  this  objection. 

4.  The  plaintiff’s  counsel  asked  for  the  costs  of 
the  suit,  urging,  in  support  of  his  views,  that  the  suit 
had  been  successful ; that  it  had  been  rendered 
necessary  by  the  misconduct  of  Michael , in  denying 

(a)  6 Ves.  226.  (6)  2 M.  & K,  312.  fc)  5 Russ.  346.  ( d ) 6 Sim. 

603.  (e)  7 Beav.  257.  (/)  9 Beav.  281. 
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1850.  the  partnership;  and  that  his  answers  had,  in  that 
respect,  been  falsified. — Stains  v.  Morris  (a)  ; Mil- 
oxone.  Ungton  v.  Fox  (b)  ; Colburn  v.  Simms  (c) ; Mallabar 
v.  Mallabar  (< d ). 

The  counsel  for  the  defendants  resisted  the  claim 
for  costs,  and  contended  that  the  suit  would  have 
been  necessary  to  take  the  partnership  accounts,  even 
if  Michael  had  never  denied  the  existence  of  the 
partnership  ; that  the  plaintiff  was  particeps  criminis, 
as  it  appeared  from  the  evidence  in  the  Master’s 
office  that  he  had  sworn  in  a suit  brought  by  Michael 
Argument  Court  °f  Requests  against  a debtor  of  the  part- 

nership, that  the  partnership  had  been  dissolved. — 
Bebenham  v.  Ox  (e) ; Newall  v.  Smith  (f). 

In  reply,  it  was  contended  upon  this  point  that  the 
evidence  referred  to  could  not  be  looked  at  by  the 
court  on  further  directions ; that  if  it  could  it  did  not 
prove  what  was  inferred  from  it  on  the  other  side ; and 
that,  as  the  circumstance  took  place  some  years  before 
the  bill  was  filed,  it  could  not  affect  the  question  of 
costs  in  this  suit. 

The  question  of  costs  was  spoken  to  twice. 

judgments  The  Chancellor. — The  circumstances  of  this  case 
are  so  peculiar,  and  the  mode  of  conducting  it  has 
been  so  anomalous — the  evidence  has  been  brought 
before  us  so  imperfectly,  and  the  discussion  upon 
that  evidence  has  consequently  been  so  limited — that 
I have  found  it  difficult  to  dispose  of  the  question  of 
costs  in  a way  quite  satisfactory  to  my  own  mind. 
The  best  conclusion  I have  been  able  to  form  is,  that 
the  plaintiff,  having  established  his  case,  is  entitled  to 
costs  up  to  the  hearing. 


{a)  i V.  & B.  8,  15.  (£)  3 M.  & C.  338.  (c)  2 Hare,  543.  (</)  Ca.  t. 
Tal.  79.  (e)  1 Yes.  276.  (/)  1 J.  & W.  263. 
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In  Earl  Nelson  v.  Lord  Bridport  (a),  Lord  Lang-  1850.  „ 
dale  observed,  “ At  one  time  there  was  more  discre- 
tion  as  to  costs  in  cases  of  this  kind  than  at  present.  b’Lone. 
On  many  recent  occasions  the  court  has  brought  back 
the  strict  rule,  though  it  still  retains  its  discretion, 
yet  it  has  acted  on  the  rule  that,  prima  facie  the  un- 
successful party  is  to  be  charged  with  cost  of  the 
suit.”  (b).  Experience  has,  I think,  clearly  evinced 
the  expediency  of  determining  the  question  of  costs,  as 
far  as  possible,  upon  fixed  principles ; and  the  rule 
to  which  I have  referred  ought  not,  in  my  opinion,  to 
be  departed  from  where  it  is  applicable,  unless  under 
circumstances  clearly  warranting  the  exception.  But 
it  is  argued  that  the  rule  in  question  is  not  applicable 
to  this  case,  which  is  said  to  be  analogous  to  admi- 
nistration suits,  in  which,  as  beneficial  to  all,  the 
costs  of  all, — creditors,  legatees  and  next  of  kin — are 
paid  from  the  fund  in  court  (c).  No  authority  was 
cited  for  that  position,  and  I pronounce  no  opinion  judgment,' 
upon  it.  But  assuming  cases  of  this  sort  to  be 
analogous  to  administration  suits,  and  that  the  same 
general  rule  should,  govern  the  question  of  costs,  still 
analogy  shows,  I think,  that  the  defendant  has  so 
conducted  himself  as  to  have  rendered  the  rule  in 
question  inapplicable.  No  doubt  it  is  the  general 
practice  of  the  court,  in  administration  suits,  to  pro- 
vide for  the  costs  of  all  parties  from  the  fund  to  be 
administered ; but  even  of  suits  in  that  class,  parties 
may  so  conduct  themselves  as  to  render  it  absolutely 
necessary  for  the  ends  of  justice  that  they  should  be 
charged  with  costs,  instead  of  receiving  them.  Exe- 
cutors have  peculiar  claims,  from  their  position  {d), 
to  the  favourable  consideration  of  the  court;  but 
where  executors  are  wanting  in  the  faithful  discharge 
of  their  duty,  and  where  a suit  is  thus  rendered  neces- 
sary, it  fis  the  constant  practice  to  deprive  them  of 

(a)  io  Beav.  306.  ( b ) Milligan  v.  Fox,  3 M.  & C.  353.  [c)  Sh'ar- 

ples  v.  Sharpies,  McL.  506  ; See  Cafe  v.  Bent,  5 Hare,  24.  (d)  Low 

y.  Carter,  1 Beav.  430. 
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1850.  costs,  or  to  fix  them  with  the  costs  of  the  suit,  accord- 
ing  to  circumstances  (a).  And  the  same  result  con- 

o’Lone.  stantly  follows  in  those  cases  where  the  habit  of  the 
court  to  grant  costs  under  ordinary  circumstances  is 
most  clearly  settled.  Applying  the  principle  to 
be  deduced  from  those  decisions  to  the  present  case, 
it  is  not  to  be  doubted,  I think,  that  this  ruinous  liti- 
gation has  been  entirely  occasioned  by  the  fraudulent 
conduct  of  the  defendant.  A partnership,  the  exis- 
tence of  which  I see  no  room  to  doubt,  as  utterly 
denied  in  his  answer;  and  this  unwarranted  denial 
is  preceded  by  a course  of  conduct  without  justifica- 
tion— excluding  the  plaintiff  from  any  participation 
in  the  partnership  assets,  and  at  the  same  time  ren- 
dering nugatory  all  attempts  to  accommodate  existing 
differences.  But  it  is  said  that  the  existence  of  this 
partnership  had  been  denied  by  the  plaintiff*  himself, 
and  this  misconduct,  it  is  argued,  deprives  him  of  all 
judgment,  right  to  costs.  It  is  unnecessary  that  I should  dwell 
upon  the  gross  immorality  of  the  conduct  attributed 
to  the  plaintiff*.  Words  could  but  take  from  its 
deformity.  But  that  transaction  had  no  connection 
with  the  present  suit.  The  defendant  himself  parti- 
cipated in  the  iniquity,  and  certainly  cannot  pretend 
to  have  been  misled,  for  he  was  cognizant  of  all  the 
facts,  if  indeed  he  was  not  the  originator  of  the 
scheme.  Under  such  circumstances,  it  cannot,  in 
my  opinion,  affect  the  present  question. 

It  was  further  urged  by  the  learned  counsel  for  the 
defendant,  that  his  client’s  denial  of  the  existence  of 
this  partnership  ought  not  to  vary  the  decree  as  to  the 
general  costs  of  the  suit,  inasmuch  as  the  litigation 
being  necessary  for  the  purpose  of  taking  the  accounts 
of  the  partnership,  the  defendant’s  conduct  can  only 
have  the  effect  of  subjecting  him  to  such  portion  of 
the  general  costs  as  may  have  been  occasioned  by 


(a)  Sevier  v.  Galway,  19  Ves.  413  ; Hawes  v.  Tebbutt,  1 J.  & W.  202. 
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his  improper  "defence.  Thompson  v.  Sheppard  (a)  1850. 
was  said  to  be  an  authority  for  this  position,  and  other 
cases  are  to  be  found  to  the  same  effect  ( b ).  It  is  o’Lones 
obvious,  however,  that  the  principle  of  those  cases 
can  only  apply  "where  litigation  is  unavoidable,  irre- 
spective of  the  inequitable  circumstances  complained 
of.  The  repression  of  unnecessary  litigation  is  an 
object  always  kept  in  view  in  determining  the  ques- 
tion of  costs  ; but  this  object  would  be  entirely  defeated 
were  those  chargeable  with  the  inequitable  conduct 
which  has  resulted  in  litigation,  permitted  to  escape 
from  the  consequence  of  their  conduct,  because  litiga- 
tion might  possibly  have  been  necessary,  although 
their  conduct  has  been  unimpeachable.  Where  litiga- 
tion is,  at  all  events,  unavoidable,  unfounded  claims 
of  a subordinate  character  cannot  properly  affect  the 
general  costs  of  the  suit ; but  where  litigation  is  not 
plainly  unavoidable,  and  has  actually  originated  in 
unfounded  and  inequitable  claims,  the  effect  of  such  judgment, 
conduct  cannot  be  obviated  by  speculating  on  the 
possibility  of  litigation  on  the  same  subject  under 
different  circumstances.  Here  it  is  not  to  be  doubted, 

I think,  that  this  litigation  originated  in  the  miscon- 
duct of  the  defendant.  An  application  to  this  court 
might  possibly  have  become  necessary  under  any 
circumstances;  but  such  was  by  no  means  a neces- 
sary or  perhaps  a probable  result.  And  it  is  quite 
impossible,  I think,  that  any  such  consideration  can 
have  the  effect  of  shielding  the  defendant  from  the  con- 
sequences of  his  misconduct.  Upon  these  grounds, 

I think  I am  not  wrong  in  determining  that  the  de- 
fendant must  pay  the  costs  to  the  hearing  (c). 

Upon  the  same  principle,  the  defendant  must  pay 
so  much  of  the  costs  of  the  reference  as  have  been 
occasioned  by  his  denial  of  the  existence  of  the  part- 
nership. Beyond  that,  no  costs  to  either  party. 

{a)  2 Cox.  161.  (b)  Hill  v.  Fulbroke,  i Ac.  574;  Johnstone  v. 

Todd,  8 Beav.  492,  ( c)  Russell  v.  Austwick,  1 Sim.  62  ; Pearse  v. 

Green,  1 J.  & W.  140. 
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Beckett  y.  Rees. 

Practice. 

Where  one  of  the  defendants  was  a corporation  for  whom  the  plaintiff 
had  entered  an  appearance  under  the  75th  of  Vice-Chancellor  Jame- 
son’s orders  : Held — no  objection  to  a motion  for  an  order  to  examine 
witnesses  against  the  other  defendants. 

Mr.  R.  Cooper  for  the  plaintiff,  moved  for  an  order 
to  take  the  depositions  of  witnesses  before  the  Ex- 
aminer. Mr.  Gwynne,  for  the  defendant  Rees,  objected 
that  the  plaintiff  had  proceeded  under  the  75th  order 
(of  V.  C.  Jameson’s  orders),  and  entered  an  appear- 
ance for  the  Toronto  Dry  Dock  Company,  who  were 
defendants,  and  which  he  contended  was  a void  pro- 
ceeding— the  order  under  which  he  had  professed  to 
act  not  applying  to  corporations  ; the  effect  therefore 
was  that  the  cause  was  not  at|issue,  and  plaintiff  was 
not  in  a position  to  examine  witnesses,  but 

Per  Cur. — That  objection  we  think  would  come 
better  after  the  evidence  has  been  taken,  and  on  a 
motion  to  suppress  the  depositions. 

Order  granted  as  moved. 


Anderson  v.  Henderson. 

Practice — Pro  Confesso. 

Where  a defendant  has  entered  an  appearance,  and  afterwards  makes 
default  in  answering,  and  the  plaintiff  desires  to  take  the  bill  pro  con- 
fesso, he  must  serve  notice  of  the  motion  for  that  purpose  on  the  de- 
fendant’s solicitor. 

From  the  affidavit  filed  by  the  plaintiff,  it  appeared 
that  the  defendant  had  entered  an  appearance  by  his 
solicitor,  and  having  made  default  in  answering,  the 
plaintiff  had  proceeded  ex  parte,  and  obtained  an 
order  to  set  the  bill  down  to  be  taken  pro  confesso. 
The  defendant  had  been  served  with  process  at  Que- 
bec, under  an  order  authorizing  that  course. 

Mr.  Mowat,  for  the  defendant,  moved  to  set  aside 
the  order  obtained  for  taking  the  bill  pro  confesso , for 
irregularity,  on  the  ground  that  no  notice  of  t*he  mo- 
tion for  that  order  had  been  served. 
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Mr.  Morphy,  contra,  cited  1 Daniel’s  Ch.  P.  576,  1850. 
and  1 Smith’s  Ch.  P.  175  ; and  referred  to  the  178th 
of  V.  C.  Jameson’s  orders,  as  authorising  the  plaintiff  Henderson, 
in  proceeding  in  the  manner  he  had  done  in  this  case. 


The  Chancellor. — Whatever  practice  may  be 
followed  where  the  defendant  has  made  default  in 
appearing,  no  doubt  can  exist,  we  think,  that  it  jsJudgment^ 
necessary  for  the  plaintiff  to  serve  a notice  of  his  in- 
tention to  proceed  to  take  the  bill  pro  confesso  in  all 
cases  where  the  defendant  has  appeared.  And  we 
desire  to  be  understood  as  not  laying  down  a rule 
that  where  the  defendant  does  not  appear  such  notice 
can  be  dispensed  with. 

Order  granted  as  moved. 


Gooderham  y.  De  Grassi. 

Mortgage — Costs. 

The  assignee  of  a mortgage  security,  who  takes  without  the  intervention  pec  ig  i§50 
of  the  mortgagor,  is  bound  by  the  state  of  the  account  between*  the  and 
mortgagor  or  mortgagee  ; and  to  a bill  filled  by  the  assignee  of  the  Feb.  4, 1851. 
mortgagee,  for  the  foreclosure  of  the  mortgage  security,  the  mortgagee 
is  not  a necessary  party,  even  when  the  mortgagor  alleges  that  the 
mortgagee  had  been  paid  in  full. 

Where  a mortgagee  files  a bill  to  foreclose,  and  a question  arises,  at  the 
hearing,  whether  he  has  not  received  sufficient  to  pay  off  the  incum- 
brance before  the  commencement  of  the  suit,  the  cost  will  be  reserved. 

In  this  case  it  appeared  that  some  years  ago  the 
defendant  had  created  a mortgage  in  favour  of  the 
Bank  of  Upper  Canada  ; tljat  the  bank  had  afterwards 
assigned  their  security  to  the  present  plaintiff,  who 
received  the  conveyance  without  any  communication  statement 
whatever  being  had  by  him  with  the  defendant;  that 
the  day  of  payment  mentioned  in  the  mortgage  having 
elapsed,  the  present  suit  was  commenced,  and  now 

Mr.  J.  Crickmore,  for  the  plaintiff,  moved,  under  Argument, 
the  77th  of  the  orders  of  May,  1850,  for  an  order  for 
immediate  reference  to  the  Master,  to  take  an  account 
of  what  was  due  on  the  mortgage. 
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1850.  Mr.  JR.  Cooper , contra,  objected  that  the  Bank  of 
Upper  Canada  should  have  been  made  a party  to 
De  Grassi.  suit  j he  also  filed  an  affidavit  of  the  defendant, 
setting  forth  that  the  bank,  previous  to  the  assignment 
to  Gooderham,  had  been  in  the  receipt  of  certain  rents, 
which  were  sufficient  to  pay  off  the  debt  originally 
Argument.  gecure(j  foy  the  mortgage  ; if  the  court,  notwithstand- 
ing, were  of  opinion  that  the  order  should  be  made, 
he  asked  that  the  question  of  costs  might  be  reserved. 

The  Chancellor. — We  are  of  opinion  that  the 
Bank  of  Upper  Canada  is  not  a necessary  party  to 
this  suit.  The  mortgage  having  been  assigned  with- 
out the  sanction  or  concurrence  of  the  mortgagor,  he 
cannot  be  bound  by  any  statement  then  made  as  to 
the  amount  due  upon  foot  of  the  security;  he  is 
clearly  entitled  to  have  the  whole  account  taken  from 
the  beginning ; and  the  present  plaintiff,  the  assignee, 
can  only  claim  such  sum  as  may  be  found  due  thereon. 
The  language  of  Lord  Eldon  in  Chambers  v.  Gold- 
win  (a),  is  very  explicit  upon  this  point : he  says — 
“ Where  there  has  been  an  assignment  without  the 
previous  authority  of  the  mortgagor,  or  his  declara- 
tion that  so  much  is  due,  it  is  enough  to  make  that 
man  a party  who  has  contracted  to  stand  in  the  place 
of  the  original  mortgagee  and  all  assignees  till  the 
title  was  got  in  by  himself.” 

With  respect  to  the  form  of  the  decree : The  de- 

fendant having  sworn  that  the  mortgagee  has  ^been 
in  possession,  and  that  to  the  best  of  his  belief  he 
has  received  more  than  sufficient  to  pay  the  mortgage 
debt,  to  affirm  the  plaintiff’s  right  to  costs  now  would 
be  obviously  improper,  because  it  may  turn  out  that 
nothing  remains  due,  and  consequently  that  the  ex- 
pense of  this  bill  of  foreclosure,  so  improperly  insti- 
tuted, must  be  borne  by  him  ( b ).  On  the  other  hand, 


(a)  9 Ves.  269.  ( b ) Binnington  v.  Harwood,  T.  & R.  477. 
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it  is  desirable  to  avoid  the  expense  of  hearing  the  1850; 
cause  on  further  directions,  should  that  allegation 
prove  unfounded.  To  meet  that  allegation,  let  the  De(J-assi. 
decree  be  framed  as  in  Knowles  v.  Chapman  (a) ; so 
that  if  the  plaintiff  establish  any  debt  to  be  dueJudgment* 
on  foot  of  the  mortgage,  his  costs  will  follow  as 
usual ; on  the  other  hand,  if  he  fail,  it  will  be  open 
to  the  court  to  deal  with,  the  matter  on  further  direc- 
tions. 

In  addition  to  the  usual  words  in  an  order  for  immediate  reference, 
the  order  in  this  case  directed  that,  if  ‘ ‘ the  Master  on  taking  the  afore- 
said account  shall  find  that  there  was  not  anything  due  to  the  plaintiff 
at  the  time  of  filing  the  bill  in  this  cause,  this  court  doth  reserve  the 
consideration  of  further  directions,  and  of  the  costs  of  this  suit,  until 
after  the  Master  shall  have  made  his  report,  which  in  that  event  is  to 
state  what,  if  anything,  has  been  overpaid  by  the  said  defendant.” 


Kogers  v.  Kogers. 

Fraudulent  deed — Parties. 

Until  a deed  alleged  to  have  been  obtained  by  fraud  is  declared  void  it  _ „ 
must  be  deemed  a valid  and  subsisting  instrument  ; therefore,  where  iggg  ancl  * 
at  the  hearing  of  a foreclosure  suit  it  appeared  that  after  the  execution  Feb.  21, 1851 
of  the  conveyance  to  the  mortgagee  a voluntary  deed  had  been  executed 
by  him,  purporting  to  vest  all  his  property  in  trustees,  that  he  alleged 
and  had  gone  into  evidence  to  show  this  deed  void,  as  obtained  from 
him  fraudulently,  that  some  of  the  cestuis  que  trust  had  released  their 
interest  under  the  deed,  and  that  the  others  had  not  any  part  in  obtain- 
ing the  deed  and  had  not  executed  it : Held , that  such  other  cestuis  que 
trust  must,  notwithstanding,  be  made  parties  to  the  suit,  and  leave 
was  given  to  the  plaintiff  to  amend  for  that  purpose. 

This  was  a suit  for  the  foreclosure  of  a mortgage 
which  it  was  alleged  the  defendant  had  fradulently 
obtained  possession  of  and  destroyed,  and  the  princi-  statement, 
pal  questions  were,  as  to  the  existence  and  terms  of 
this  mortgage,  and  as  to  the  validity  of  a trust  deed 
subsequently  executed  by  the  plaintiff,  embracing  all 
his  real  and  personal  estate.  This  deed  was  executed 
by  all  the  trustees  and  cestuis  que  trust,  except  the 
defendant  and  two  of  his  sisters  and  their  husbands, 
who  were  not  parties. 

Mr.  Mowat  and  Strong  for  plaintiff.  Argument. 

Mr.  Morrison  and  Mr.  McDonald  for  defendants. 


(<a)  Seaton  on  Decrees,  150. 
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1851.  Esten,  Y.  C. — This  suit  was  instituted  by  the 
plaintiff  Isaac  Rogers  against  the  defendant  Joel 
Rogers.  Rogers,  who  is  his  son.  The  bill  alleges  that  some 
time  in  the  year  1840  the  defendant  executed  to  the 
Feb.  21.  plaintiff  a mortgage  in  fee  of  a piece  of  land,  described 
as  the  southerly  half  of  the  south-east  quarter  of  lot 
No.  93,  on  the  west  side  of  Yonge-street,  in  the  first 
concession  of  the  township  of  King,  for  securing  to 
the  plaintiff  the  sum  loOl.  on  a day  which  was 
then  past,  with  interest  from  some  time  in  the  year 
1841,  and  that  the  defendant  had  improperly  possessed 
himself  of  this  mortgage,  and  that  no  part  of  the  sum 
of  money  secured  by  it  had  ever  been  paid.  It  then 
proceeds  to  state  that  four  other  sons  of  the  plaintiff, 
together  with  two  other  persons,  had  in  the  year  1841, 
by  fraudulent  practices,  extorted  from  the  plaintiff  a 
deed  of  trust,  whereby  he  had  professed  to  convey 
and  transfer  all  his  real  and  personal  estate  to  these 
persons  upon  trust,  by  lease  or  mortgage  of  the  real 
estate,  during  the  life  of  the  plaintiff,  to  raise  such 
judgment.  gums  0f  money  as  they  might  deem  expedient,  and 
to  collect  and  convert  into  money  the  personal  estate, 
and  out  of  the  monies  thus  obtained  to  apply  such 
sums  as  they  should  think  fit  to  the  maintenence  of 
the  plaintiff,  and  after  his  death  to  proceed  to  a sale 
of  the  real  estate,  and  to  divide  all  the  residue  of  the 
monies,  arising  by  virtue  of  that  indenture,  among 
the  surviving  children  of  the  plaintiff  in  equal  shares. 
It  then  states  that  the  trustees  named  in  this  deed 
entered  into  possession  of  the  real  and  personal  estate 
comprised  in  it,  and  while  they  were  in  such  posses- 
sion concluded  an  arrangement  with  the  defendant, 
whereby  they  relinquished  the  principal  of  the  mort- 
gage to  the  defendant,  on  receiving  from  him  a mort- 
gage of  the  same  lands,  for  securing  the  interest  or 
an  annuity  equal  to  the  interest  during  the  life  of  the 
plaintiff.  The  bill  then  states  that  no  attempt  had 
been  made  to  enforce  this  mortgage,  although  several 
of  the  payments  secured  by  it  had  become  due,  and 
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that  the  plaintiff  in  the  month  of  January,  1846,  had  1851. 
instituted  a suit  against  the  trustees,  in  order  to  have  ~ 

the  trust-deed  declared  void,  whereupon  the  trustees  KoJera> 
executed  a re-conveyance  and  re-assignment  of  all 
the  real  and  personal  estate  comprised  in  the  trust- 
deed,  in  favour  of  the  plaintiff.  The  bill  then,  insist- 
ing that  the  trust-deed  was  a nullity  and  the  settle- 
ment concluded  under  it  was  invalid,  as  made  under 
the  authority  of  a void  instrument,  and  being  itself  a 
breach  of  trust,  prays  the  usual  decree  with  respect 
to  the  original  mortgage,  not  seeking  to  set  aside  the 
trust-deed;  but  in  case  the  court  should  deem  the 
plaintiff  not  entitled  to  that  relief,  then  a similar 
decree  with  respect  to  the  mortgage  for  securing  the 
annuity. 

The  answer  denies  the  existence  of  any  such  mort- 
gage as  is  stated  in  the  bill,  or  that  any  such  ever 
existed,  and  states,  that  the  plaintiff  having  made  aJudgment> 
gift  of  certain  prom  issory  notes  (amounting  to  150 7.) 
to  his  wife,  the  mother  of  the  defendant,  for  her 
separate  use,  she  delivered  them  to  the  defendant  in 
order  to  ena  ble  him  to  complete  a purchase  of  fifty 
acres  of  land  from  his  brother,  Josiah  B.  Rogers , and 
that  thereupon,  as  she  had  always  intended  these 
notes  for  the  defendant,  she  accepted  a mortgage 
from  him  of  part  of  the  land  so  purchased,  being  the 
same  land  as  is  mentioned  by  the  bill  to  be  comprised 
in  the  first  mortgage  there  mentioned,  for  securing  to 
her  an  annuity  equal  to  the  interest  of  the  1507.  pro- 
missory notes  during  her  life.  The  answer  proceeds 
to  state  that  the  defendant’s  mother  died  before  one 
year’s  annuity  had  become  due,  nevertheless,  that  the 
defendant  had  paid  her  the  greater ’'part  of  it,  and  that 
the  mortgage  for  securing  the  annuity  (which  the 
answer  treats  as  the  one  mentioned  firstly  in  the  bill) 
having  become  void  on  her  death,  had  been  destroyed 
by  him  then  as  useless.  The  answer  insists  on^the 
settlement  made  under  the  trust-deed,  which  it  repre- 
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1851.  sents  as  a valid  instrument,  in  bar  of  the  claim  for 
the  promissory  notes,  which  indeed  are  not  claimed 
Rogers  ^y  the  bill  at  all,  and  states  an  agreement  made 
between  the  plaintiff  and  the  defendant  in  the  year 
1838,  to  the  effect  that  the  defendant  should  support 
his  parents  on  the  farm  during  their  lives,  and  that 
upon  their  death  he  should  become  entitled  to  the 
whole  real  and  personal  estate  of  the  plaintiff,  subject 
to  the  payment  of  125£.  or  150£.,  as  his  parent  or  the 
survivor  of  them  should  appoint.  The  answer  states 
that  the  defendant,  in  pursuance  and  part  performance 
of  this  agreement,  resided  on  the  farm  and  supported 
his  parents  until  the  death  of  his  mother,  upon  which 
event  the  plaintiff,  having  become  dissatisfied  with 
the  agreement,  executed  the  trust-deed  which  has 
been  mentioned,  and  an  arbitration  was  then  entered 
into  between  the  trustees  and  the  defendant  for  the 
settlement  of  the  differences  between  him  and  the 
, J , plaintiff,  but  no  award  was  made.  The  answer 
alleges  that  the  plaintiff  had  ratified  both  the  trust- 
deed  and  the  settlement,  and  insists,  in  not  a very 
accurate  manner,  that  if  the  settlement  should  not  be 
upheld,  the  agreement  may  be  enforced  which  was 
made  between  the  defendant  and  his  father,  and 
partly  performed  as  before  mentioned.  A good  deal 
of  evidence  has  been  adduced  on  both  sides.  This 
evidence  leaves  no  doubt  on  my  mind  that  there  was 
such  a mortgage  as  the  bill  seeks  to  enforce,  and  in 
this  respect  I consider  the  answer  to  have  been  falsi- 
fied. The  abstraction  and  destruction  of  this  mort- 
gage, as  admitted  by  the  defendant,  was  an  act  of 
spoliation  on  his  part,  which  would  justify  any  pre- 
sumption against  him ; but  the  evidence  makes  it 
clear  that  it  was  a mortgage  in  fee  of  the  same  lands 
as  are  comprised  in  the  second  mortgage  from  the 
defendant  to  the  plaintiff,  for  securing  the  sum  of 
150£.  on  a day  which  was  past  when  the  suit  was 
instituted,  with  interest  from  a year  after  its  date. 
The  statement  in  the  bill  quadrates  with  the  evidence 
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in  this  respect;  and  at  first  view,  therefore,  no  obstacle  1851. 
would  appear  to  exist  to  the  plaintiff’s  obtaining  the 
relief  which  he  seeks  in  this  suit.  Kogera. 

It  appears,  however,  that  the  plaintiff  executed  a 
transfer  of  his  real  and  personal  estate  in  1841,  which 
passed  the  interest  in  this  mortgage  to  certain  trus- 
tees. The  bill  attempts  to  surmount  this  difficulty, 
by  representing  this  deed  as  extorted  from  the  plain- 
tiff by  the  exercise  of  undue  influence ; but  it  does 
not  seek  to  set  it  aside  on  that  ground,  and  until  a 
deed,  alleged  to  have  been  obtained  by  fraud,  has 
been  declared  void,  I apprehend  it  must  be  deemed 
to  be  a valid  and  subsisting  instrument.  It  is  true 
that  a suit  was  commenced  against  the  trustees  in 
this  court  in  the  year  1846,  for  the  purpose  of  setting 
this  deed  aside,  and  that  upon  this  occasion  the  trus- 
tees yielded  to  the  demand,  and  executed  a re-con- 
veyance and  re-assignment  of  the  trust-estate  : but  Judgment 
the  cestuis  que  trustent  were  not  parties  to  that  suit, 
and  none  of  them  concurred  in  the  re-transfer  except- 
ing such  of  them  as  were  trustees  and  Eastman  and 
his  wife.  It  appears  that  there  were  three  other  children 
of  the  plaintiff  entitled  under  the  trust  deed,  who 
were  not  parties  to  the  re-assignment ; and  not 
only  may  these  three  persons  or  any  of  them  become 
entitled  to  the  entire  interest  in  * this  mortgage  by 
survivorship,  but  they  are  entitled  at  all  events,  I 
think,  to  insist  upon  its  being  placed  in  the  hands  of 
the  trustees,  with  a view,  (subject  to  the  plaintiff’s 
right  to  have  it  applied,  if  necessary,  to  his  mainte- 
nance and  support  during  his  life,)  to  the  distribution 
of  the  whole  residue  of  the  estate  amongst  the  objects 
of  the  trust,  when  the  proper  time  for  that  proceeding 
shall  arrive.  It  is  quite  impossible,  therefore,  that 
the  plaintiff  can  be  permitted  to  enforce  this  mort- 
gage-security, under  present  circumstances,  for  his 
own  exclusive  benefit ; and  the  only  way,  as  appears 
to  me,  in  which  he  can  accomplish  this  subject,  is  to 
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Rogers 

v. 

Rogers. 


Judgment. 


amend  his  hill  by  the  addition  of  proper  parties,  and 
" to  seek  the  overthrow  of  the  trust-deed.  This,  I think, 
it  is  competent  for  the  plaintiff  to  do ; but  it  does  not 
appear  to  me  that  he  can  at  this  stage  of  the  suit 
amend  his  bill  by  treating  that  as  a valid  instrument 
which  throughout  the  bill,  as  it  is,  he  represents  as  a 
nullity,  in  consequence  of  the  fraud  in  which  it  was 
concocted  (a).  I make  this  remark  with  a view  to 
the  possibility  of  the  plaintiff  desiring  to  sustain  the 
trust-deed,  and  to  enforce  the  mortgage-security  in 
question,  in  order  to  its  application  under  the  trusts 
of  that  instrument,  as  a more  convenient  course  than 
that  of  seeking  its  subversion.  Supposing,  therefore, 
the  plaintiff  to  still  wish  to  enforce  for  his  sole  bene- 
fit the  mortgage  first  mentioned,  in  preference  to  the 
acceptance  of  the  subsequent  security,  it  appears  to 
me  that  he  cannot  proceed  in  that  course  without 
amending  his  bill  in  the  way  I have  mentioned.  I 
think  it  right,  however,  to  state  the  impression  which 
the  evidence  has  produced  on  my  mind,  with  respect 
to  the  other  parts  of  the  case,  as  it  may  afford  some 
assistance  or  guide  to  the  parties  in  determining  the 
course  that  they  will  adopt ; although  they  will  bear 
in  mind  that  I have  not  considered  these  points  with 
a view  to  their  immediate  decision,  or  looked  into 
all  the  cases  that  were  cited  with  respect  to  them,  as 
not  thinking  it  necessary  in  this  stage  of  the  suit  to 
do  so.  Upon  the  evidence,  as  it  stands,  it  seems  to 
me  that  I could  not  satisfactorily  determine  the  ques- 
tion regarding  the  execution  of  the  trust-deed,  whe- 
ther, it  was  unduly  obtained  by  the  trustees,  or  freely 
and  voluntarily  executed  by  the  grantor,  without  the 
intervention  of  a jury.  Supposing,  however,  this  in- 
strument to  have  been  obtained  by  undue  means, 
there  would,  I think,  be  much  difficulty  in  attribu- 
ting to  the  plaintiff  any  confirmation  of  it  from  his 
subsequent  conduct  under  the  circumstances  of  the 
case,  dependant  as  he  was  upon  the  trustees,  and 
(a)  Field  v.  Delaney,  i Moll.  174, 
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completely  as  he  was  in  their  power,  after  he  had  1851. 
divested  himself,  and  put  them  in  possession,  of  all 
his  property.  If  the  trust-deed  should  be  declared  R(Jers# 
void  and  set  aside,  the  claim  of  the  plaintiff  would 
encounter  other  obstacles.  The  first  of  these  would 
be,  the  settlement  concluded  between  the  trustees  or 
some  of  them  and  the  defendant,  upon  which,  I think, 
supposing  it  capable  of  being  upheld,  the  defendant 
would  be  entitled  to  irisist  in  bar  of  the  plaintiff’s 
claim.  The  answer  asserts  this  arrangement  to  have 
been  within  the  competence  of  the  trustees,  and  at  all 
events  to  have  been  concurred  in  and  ratified  by 
the  plaintiff.  It  appears  to  have  been  the  intention 
of  the  parties  to  the  trust-deed  to  confer  on  the  trus- 
tees a power  of  compounding  debts  : but  to  accept 
a security  for  the  mere  interest  of  a debt,  in  lieu  of 
another  security  on  the  same  property  for  both  prin- 
cipal and  interest,  would  not  be  a proper  exercise  of 
this  discretionary  authority,  and  could  not,  as  a bare  judgment, 
transaction,  be  sustained;  but  under  the  circum- 
stances of  this  case,  it  is  by  no  means  clear  that  the 
settlement  in  question  was  not  a prudent  and  proper 
exercise  of  authority  on  the  part  of  the  trustees — 
particularly  with  reference  to  the  agreement  alleged, 
and,  as  appears  to  me,  jtroved  to  have  been  conclu- 
ded and  acted  upon  between  the  plaintiff  and  the 
defendant,  and  under  which  the  defendant  would 
appear  to  have  acquired  certain  rights ; and  it  is 
possible  that,  although  the  trust-deed  should  be  set 
aside,  a dealing  under  it  had  in  the  meantime,  and 
within  the  apparent  authority  of  the  trustees,  might 
be  sustained.  As  to  any  express  concurrence  in,  or 
ratification  of  the  settlement  on  the  part  of  the  plain- 
tiff, the  evidence  is  so  conflicting  that  further  inquiry 
would,  I think  be  requisite  for  the  due  determination 
of  the  question. 

It  is  true  that  between  four  and  five  years  elapsed 
before  any  proceedings  were  instituted  by  the  plain- 
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3851.  tiff  for  the  purpose  of  destroying  the  effect  of  this 
Rogers  settlement : but  under  the  circumstances,  and  for  the 
Rogers,  reasons  already  mentioned,  it  would  be  difficult  to 
attach  any  weight  to  this  apparent  acquiescence. 
The  evidence  points  to  acts  of  confirmation  on  the 
part  of  the  plaintiff,  as  suggested  by  the  answer, 
which  might  form  the  proper  subject  of  enquiry,  in 
case  it  should  become  necessary  to  determine  the 
effect  of  the  arrangement  in  question.  If  the  settle- 
ment should  be  deemed  not  binding  on  the  plaintiff, 
it  would  appear  that  the  defendant  must  be  admitted 
to  insist  on  the  effect  of  the  agreement  concluded 
between  himself  and  his  father,  and  appearing  to 
have  been  acted  upon  by  both  for  three  years,  subject 
to  any  question  that  may  arise  on  the  evidence,  as  to 
its  being  broken  or  abandoned  by  the  defendant,  and 
the  effect  of  such  conduct  in  extinguishing  his  rights 
under  it.  If  I rightly  understand  the  effect  of  this 
judgment,  agreement,  it  would,  if  upheld,  entitle  the  defendant 
to  the  principle  of  this  mortgage  after  his  father’s 
death,  and  virtually  confine  the  relief  to  be  adminis- 
tered in  this  suit  to  the  benefit  of  the  second  mortgage. 
This  is  prayed  in  the  alternative  by  the  bill,  and  not 
refused  by  the  answer,  but  costs  are  claimed  from  the 
time  of  the  tender,  alleged  in  the  answer,  and,  I sup- 
pose, not  disputed ; the  validity  of  which  claim  would 
depend  of  course  on  such  tender  embracing  all  that  the 
plaintiff  at  the  time  was  entitled  to  claim. 

The  result  is,  that  the  plaintiff  may,  if  he  choose, 
have  relief  under  the  second  mortgage  mentioned  in 
the  pleadings.  In  this  case,  he  must  pay  his  own 
costs  of  the  parts  of  the  suit  which  will  thereby  be 
abandoned.  I do  not  give  the  defendant  his  costs, 
because  his  answer  has  been  falsified,  and  his  con- 
duct in  the  transaction  fraudulent  and  improper.  As 
to  the  rest  of  the  costs,  the  plaintiff  will  of  course  be 
entitled  to  them  in  the  same  manner  as  mortgages 
usually  are,  subject  to  any  question  that  may  arise 
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in  consequence  of  the  tender  made  by  the  defendant  1851. 
and  rejected  by  the  plaintiff.  Should  the  plaintiff 
elect  to  enforce  the  first  mortgage  for  his  own  exclu-  Rogers, 
sive  benefit,  the  cause  must  be  adjourned,  with  liberty 
to  the  plaintiff  to  amend  his  bill  by  adding  as  parties 
the  persons  interested  under  the  trust-deed.  This Judgment* 
will  be  without  costs,  the  objection  not  having  been 
raised  by  the  defendant,  but  by  the  court  finding  it 
impossible  to  make  such  a decree  as  is  desired  in  the 
present  shape  of  the  record. 


O’Neal  v.  McMahon. 

Specific  performance — Parties.  * 

A party  contracted  to  sell  a piece  of  land,  whereupon  the  purchaser  was 

let  into  possession  and  the  vendor  executed  a bond  intended  to  be  jj0Vi  15 
conditioned  for  the  conveyance  of  the  land  so  contracted  for ; but',  by  and 
mistake  the  number  of  the  lot  was  omitted,  and  the  bond  was  other-  Dec. 16> 1850? 
wise  defective.  On  a bill  being  afterwards  filed  by  the  vendor  against 
the  heir-at-law  of  the  purchaser,  the  court  considered  that  the  plain- 
tiff was  entitled  to  rely  upon  the  parol  agreement  partly  performed, 
and  that  the  bond  which  had  been  executed  might  be  used  by  him  to 
aid  in  proving  the  terms  of  the  contract,  in  pursuance  of  which  the 
purchaser  had  taken  possession. 

Where  under  the  terms  of  the  contract  the  purchaser  is  let  into  posses- 
sion of  the  premises  agreed  to  be  conveyed  ; but  in  consequence  of 
default  in  completing  the  purchase,  the  vendor  institutes  proceedings 
at  law,  under  which  the  purchaser  is  ejected  from  the  property  ; the 
vendor  cannot  afterwards  call  for  a specific  performance  of  the  con- 
tract, but  he  has  a right  to  come  into  this  court,  in  order  that  either 
the  contract  may  be  specifically  performed,  or  the  purchaser’s  rights 
so  bound  as  to  enable  the  vendor  to  dispose  of  the  property. 

In  proceedings  against  the  heir-at-law  of  a purchaser,  in  order  to  obtain 
a specific  performance  or  recission  of  the  contract,  the  personal  re- 
presentative of  the  deceased  is  a necessary  party  to  the  suit ; and 
without  one  a suit  is  defective,  though  an  executor  de  son  tort  is  a de- 
fendant, and  though  no  administration  had  been  taken  out  before  the 
filing  of  the  bill. 

The  facts  of  this  case,  so  far  as  the  present  decision  statement, 
is  concerned,  are  set  forth  fully  in  the  judgment. 

Mr.  Morrison  and  Mr.  McDonald , for  the  plaintiff, 
cited  Mortimer  v.  Orchard  (a),  Stangroom  v.  Towns - Argument. 
hend  (b),  Clift  v.  Schwabe  (c). 

Mr.  Turner  and  Mr.  C.  W.  Cooper , for  the  defendant. 


(a)  2 Ves.  Jr.  243.  ( b ) 6 Ves.  328.  ( c ) 3 C.  B.  437. 
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1850.  Esten,  Y.  C.* — The  plaintiff  in  the  year  1832 
contracted  with  Peter  McMahon,  the  father  of  the 
0 y6al  infant  defendant,  for  the  sale  to  him  of  the  land  in 
McMahon.  ques^on  jn  this  causej  being  the  north  east  quarter 
Dec.  16.  of  lot  No.  4,  in  the  3rd  concession  of  the  township  of 
Ops,  upon  which  occasion  a bond  was  executed  by 
the  plaintiff,  which  contained  the  terms  of  the  con- 
tract, except  that  there  were  some  clerical  errors  in 
it ; and  the  bill  suggests,  rather  than  states,  that  the 
price  was  misstated.  The  bill  represents  the  price 
to  have  been  in  fact  21.  an  acre,  and  it  proceeds  to 
state  that  Peter  McMahon  was  let  into  possession 
of  the  land  in  pursuance  of  the  contract,  and  con- 
tinued in  possession  until  his  death,  whereupon  his 
widow,  the  other  defendant,  entered  into  possession 
and  continued  in  such  possession  until'  she  was  de- 
prived of  it  in  manner  afterwards  mentioned.  The 
bill  admits  that  121.  10s.  was  paid  by  McMahon 
upon  this  contract,  but  states  that  nothing  more  was 
judgment,  . anq  ^ states  that  the  plaintiff*  had  then  re- 

cently brought  an  action  of  ejectment  against  the 
widow,  and  recovered  the  possession  of  the  land  in 
that  action.  After  stating  the  death  of  McMahon  in- 
testate and  that  the  infant  defendant  was  his  heir  at 
law,  it  prays  that  the  bond  may  be  rectified  and  the 
real  contract  between  the  parties  specifically  exe- 
cuted ; or  that  the  equitable  right  of  the  infant  de- 
fendant may  be  declared  barred,  and  the  bond  deli- 
vered up  to  be  cancelled.  It  also  prays  payment  of 
the  costs  of  the  action  of  ejectment,  and  a compensa- 
tion in  the  shape  of  an  occupation  rent  for  the  loss  of 
the  possession. 

The  widow,  who  is  represented  by  the  bill  as 
having  intermeddled  with  the  effects,  while  no  let- 
ters of  administration  had  been  obtained  by  her  or 
anybody  else,  admits  the  facts  stated  in  the  bill, 
with  the  exception  of  the  price,  which  she  submits 

* In  this  and  the  preceding  cause,  the  Chancellor  was  concerned 
while  at  the  bar. 
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to  have  been  truly  stated  in  the  bond  executed  upon  1850. 
the  occasion  of  the  purchase.  The  infant  answers  in 
the  usual  manner  by  submitting  his  rights  to  the  pro-  McMahon. 
tect'ion  of  the  court.  The  answers  were  replied  to, 
and  evidence  was  adduced  on  behalf  of  the  plaintiff. 

The  defendants  adduced  no  evidence,  but  cross- 
examined  the  plaintiff’s  witnesses,  and  produced  and 
proved  the  bond  mentioned  in  the  pleadings.  This 
bond,  when  examined,  was  found  to  be  so  imperfect, 
not  mentioning  any  land  in  particular,  that  it  became 
necessary  to  abandon  it  altogether  as  a foundation 
of  the  suit ; and  the  plaintiff  was  forced  to  rely  on  the 
parol  contract  partly  performed,  and  the  bond  became 
an  item  in  the  evidence,  by  which  it  was  to  be  estab- 
lished. I think  the  plaintiff  was  entitled  to  rely  on 
the  parol  agreement  and  the  part  performance  of  it 
and  that  a contract  for  the  purchase  of  the  land  in 
question  has  been  proved  upon  the  terms  mentioned 
in  the  bond,  with  the  exception  of  the  price,  which  judgment. 
upon  the  evidence  is  left  in  ambiguo.  The  bond  is 
of  course  evidence  upon  this  point,  but  not  so  im- 
portant as  might  be  supposed,  it  being  very  apparent 
that  it  was  copied  carelessly  from  another  bond  exe- 
cuted on  the  same  day,  and  a strong  presumption, 
amounting  almost  to  a certainty,  arising,  that  in  one 
respect  at  all  events  the  price  was  mistaken.  It  is 
not  proved,  as  against  the  infant  defendant,  that  pos- 
session was  given  and  taken  in  pursuance  of  the  con- 
tract, although  there  is  no  doubt  of  the  fact,  which  is 
admitted  by  the  answer.  Upon  these  points  I should 
think  that  under  the  circumstances,  the  plaintiff 
would  be  entitled  to  an  inquiry,  if  it  were  necessary ; 
but  when  the  circumstances  of  the  case  are  consid- 
ered, the  nature  of  the  suit  appears  to  be  such  as  to 
dispense  with  proof  with  respect  to  the  infant. 

It  was  suggested  by  the  court  in  the  course  of  the 
argument  that  the  plaintiff,  having  deprived  the  de- 
fendants of  the  possession  to  which  according  to  the 
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1850.  terms  of  the  contract  they  were  entitled,  he  could  not 
claim  a specific  performance  of  it.  For  this  position 
McMahon  the  case  of  Knatchbull  v.  Grueber  (a)  is  a clear  autho- 
rity. But  the  plaintiff  contended  that  he  is  entitled 
at  all  events  to  call  upon  the  defendants  specifically 
to  fulfil  the  contract,  or  to  have  their  right  to  a spe- 
cific performance  bound  in  such  a manner  as  to 
render  the  property  in  his  possession  disposable. 
This  claim  seems  to  be  a reasonable  one ; but  I can- 
not see  what  right  he  has  to  have  the  bond  delivered 
up  to  be  cancelled,  this  depends  upon  his  right  to  a 
specific  performance,  which  he  had  forfeited  by  de- 
priving the  defendants  of  the  possession  of  the  pro- 
perty. If  the  infant  were  sui  juris , he  might  accept 
or  decline  a specific  performance,  and  if  he  declined 
it,  the  bond  would  be  suffered  to  remain  in  the 
hands  of  the  defendants.  The  infant  is  not  compe- 
tent to  make  this  election,  and  an  inquiry  must  be 
judgment  directed  in  order  to  ascertain  whether  or  not  it  is  for 
his  benefit  that  the  contract  should  be  specifically 
performed.  Should  the  master  report  in  the  nega- 
tive, the  right  to  a specific  performance  will  be  bound 
by  the  decree.  If  the  master  should  report  in  favour 
of  a specific  performance,  it  will  be  decreed.  An 
inquiry  must  be  directed  as  to  the  price  at  which 
the  purchase  was  made,  and  as  to  whether  the  title 
has  been  accepted,  or  if  not,  whether  a good  title  can 
be  shown.  Further  directions  and  the  consideration  of 
costs  should  be  reserved.  The  suit,  however,  is  de- 
fective at  present 'for  want  of  parties.  The  personal 
representative  of  the  purchaser  should  be  before  the 
court. 

The  plaintiff  has  no  pretence  for  claiming  either 
the  costs  of  the  ejectment  ox  compensation  for  the 
loss  of  possession,  whether  a specific  performance  is 
decreed  or  not. 

I have  said  this  much  with  respect  to  the  decree 


(a)  i Mad.  153;  S.  C.  3 Mer.  124. 
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which  I consider  it  right  to  pronounce  in  this  case,  1850. 
in  order  that  the  parties  may,  if  they  think  fit,  make 
some  arrangement  for  the  prosecution  of  the  suit  with  McMahon, 
as  little  expense  as  possible.  At  present  the  cause 
must  be  adjourned  without  costs,  with  liberty  for  the 3udgment* 
plaintiff*  to  amend  his  bill  by  making  the  personal 
representative  of  Peter  McMahon  a party. 


Dey  y.  Dey. 

Creditor’s  suit — Administrator  ad  litem .« 

Where  in  a creditor’s  suit,  to  administer  the  estate  of  a deceased  debtor,  Dec.  16, 1850 
to  whose  estate  administration  ad  litem  had  been  taken,  the  bill  alleged  and 
that  there  were  no  personal  assets,  and  the  parties  interested  in  the  real  Feb*  4> 1851i 
estate,  had  suffered  the  bill  to  be  taken  against  them,  pro  confesso , 
and  did  not  appear  at  the  hearing  ; the  court  made  the  usual  decree, 
without  requiring  a general  administration  to  be  first  obtained. 

This  was  an  administration  suit.  At  the  hearing,  statement> 
a doubt  was  suggested  by  the  court,  whether  a de- 
cree, as  asked,  could  be  made  in  this  cause,  there 
being  no  general  personal  representative  before  the 
court. 

Mr.  J.  Criclcmore,  for  the  plaintiff.  Argument. 

Mr.  Turner,  for  the  administration  ad  litem. 

The  bill  was  taken  'pro  confesso  against  the  per- 
sons interested  in  the  real  estate,  and  they  did  not 
appear  at  the  hearing. 

The  Chancellor.  — This  is  a creditor's  suit. 

The  plaintiffs,  creditors  of  Peter  Dey,  who  died  Feb- 1851- 
intestate,  seek  to  have  his  real  assets  applied  in 
satisfaction  of  their  debt ; and  the  relief  would  not 
have  been  open  to  question,  but  for  the  doubt  sug- 
gested at  the  hearing,  whether  the  limited  adminis- Judgment. 
tration  committed  to  the  defendant,  Charles  Folwell, 
can  be  regarded  as  a sufficient  representation  of  the 
estate  of  the  intestate,  for  the  purpose  of  this  suit. 

The  law  upon  this  point  would  seem  still,  to 
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1851.  some  extent,  unsettled.  For  although  the  difficul- 
ties  growing  out  of  Sir  Lancelot  Shadwell’s  judg- 
Dey#  ment  in  Davis  v.  Chanter  (a)  have  been  removed 
by  the  decision  of  Lord  Cottenham,  when  that  case 
came  before  him  on  appeal  (b);  and  although  hi& 
Lordship  would  seem  to  approve  the  reasoning  of 
Lord  Redesdale  (c)  upon  the  subject,  in  his  treatise 
on  pleading,  which  goes  far  to  sustain  the  plaintiff’s 
position  ; still  the  doubt  expressed  by  Sir  J ames 
Wigram  (d)  as.  to  the  sufficiency  of  a limited  ad- 
ministration where  that  is  not  commensurate  to  the 
purposes  of  the  suit,  and  it  is  in  the  power  of  the 
plaintiff  to  obtain  a general  representation,  and  the 
direct  decision  of  the  Vice-Chancellor,  Knight  Bruce, 
(< e ) on  this  very  point,  would  have  called  for  fur- 
ther consideration  before  determining  the  estate  of 
the  intestate  to  be  sufficiently  represented  in  this 
case,  but  for  a peculiarity  to  which.  I am  about  to 
judgment,  advert.  The  parties  entitled  to  the  real  estate  of  the 
intestate,  did  not  appear  at  the  hearing.  Now,  the 
account  and  application  of  the  personal  estate,  in 
suits  of  this  kind,  is  directed  for  the  protection  of 
those  entitled  to  the  real  assets,  and  had  they  ap- 
peared and  insisted  upon  this  objection,  it  would 
have  been  proper  to  have  ordered  the  case  to  stand 
over  for  the  purpose  of  enabling  the  plaintiffs  to  ob- 
tain a general  administration.  But  the  bill  has  been 
taken  'pro  confesso , against  the  parties  entitled  to  the 
real  estate  ; and  as  it  negatives  the  existence  of  any 
outstanding  personal  estate,  a decree  directing  the 
application  of  the  real  assets  of  the  intestate,  can 
work  no  injustice,  and  for  this  purpose  the  record  is 
properly  constituted. 

(a)  14  Sim.  212.  ( b ) 2 Phil.  545.  (c)  Mitford’s  Pleading,  177.  (d) 
Faulkner  v.  Daniel,  3 Hare,  208.  (e)  Robinson  v.  Bell,  1 Deg.  & S. 

630,  see  Croft  v.  Waterton,  13  Sim.  653. 
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Cummings  v.  McFarlane. 

Trustees — Costs. 

Where  trustees  filed  a bill  for  the  purpose  of  having  the  trusts  of  the  Feb.  4, 1851. 
deed  appointing  them  carried  into  execution,  without  suggesting  the 
existence  of  any  difficulty  in  the  way  of  their  winding  up  the  affairs 
of  the  estate,  the  court  refused  them  their  costs  of  the  suit. 

The  bill  in  this  cause  was  filed  by  trustees  ap- 
pointed under  deed  executed  by  two  of  the  defen- 
dants in  1840,  for  the  benefit  of  creditors.  The  statement, 
usual  decree  of  reference  was  made,  and  the  clause 
now  came  on  for  further  directions.  No  opposition 
was  offered  to  the  decree  prayed  being  made,  except 
so  far  as  it  asked  payment  of  plaintiff’s  costs. 

Mr.  Turner,  for  the  plaintiffs,  cited  Greenwood  v. 
Waheford  (a),  Goodson  v.  Ellison  (b ),  as  warranting 
the  proceedings  adopted  by  the  plaintiffs.  Low  v.  Aro.ument 
Carter  (c)  shews*  that  executors  are  entitled  to  their 
costs  of  passing  their  accounts ; and  the  same  rule, 
he  .submitted,  existed  with  respect  to  trustees  as 
executors. 

Mr.  Morphy  contra.  The  plaintiffs  have  failed  to 
shew  the  existence  of  any  circumstances  requiring 
them  to  incur  the  expense  to  which  they  have  at- 
tempted to  make  the  trust  fund  liable:  they  must  pay 
their  own  costs. 


1850. 

Dec.  6, 1850 
and 


The  Chancellor. — The  only  question  argued  Feb. 
upon  the  hearing  of  this  cause  on  further  directions, 
was,  whether  the  plaintiffs  were  entitled  to  receive 
their  costs  of  this  suit  from  the  trust  fund.  By  an 
indenture  dated  18th  December,  1840,  Cummings 
and  McFarlane,  two  of  the  defendants,  assigned  all 
their  estate,  real  and  personal,  to  the  plaintiffs,  upon 
trust,  to  realize  the  same  as  speedily  as  possible,  and 
divide  the  proceeds  amongst  such  of  their  creditors 
as  should  sign  the  deed,  share  and  share  alike.  In 
(a)  i Beav.  576.  ( b ) 3 Russ.  583.  (c)  1 Beav.  426. „ 
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1851.  pursuance  of  these  trusts,  which  they  accepted,  the 
plaintiffs  realized  the  whole  or  the  greater  part  of  the 
McFariane.  estate,  and,  having  paid  thereout  one  dividend  to  the 
various  creditors  who  had  signed  the  deed,  they  filed 
the  present  bill  for  the  purpose  of  having  the  trusts  of 
the  indenture  carried  into  execution  under  the  direc- 
tion of  this  court.  Under  these  circumstances,  the 
trustees,  without  so  much  as  suggesting  any  diffi- 
culty rendering  this  suit  necessary  or  proper,  claim 
to  be  allowed  their  costs,  as  between  solicitor  and 
client ; while  the  learned  counsel  for  the  defendants, 
without  seeking  to  charge  the  plaintiffs  with  costs, 
insists  that  they  are  not  entitled  to  receive  them. 

We  had  this  subject  under  consideration  recently, 
in  the  case  of  Baldwin  v.  Crawford  (a) ; and,  upon 
reconsideration,  we  adhere  to  the  opinion  which 
we  then  expressed.  We  have  not  been  referred 
to  any  authority,  and  have  not  been  able  ourselves 
Judgment.  ^ discover  any  principle,  upon  which  this  class 
of  trusts  can  be  satisfactorily  distinguished  from 
the  one  which  formed  the  subject  of  that  suit,  in 
relation  to  which  the  law  seems  to  us  abundantly 
clear  and  satisfactory.  In  Howard  v.  Rhodes  (6), 
although  those  beneficially  entitled  made  no  objec- 
tion to  the  payment  of  the  trustee’s  costs  out  of  the 
fund,  Lord  Langdale  observed,  “ that  it  was  the  duty 
of  the  court  to  protect  the  estate  against  being  bur- 
thened  with  the  costs  of  a trustee  who  had  declined, 
without  any  cause  assigned,  to  perform  the  trusts 
reposed  in  him,  and  had  thereby  rendered  the  suit 
necessary.”  In  Campbell  v.  Home  ( c ),  Lady  Camp- 
bell had  appointed  a very  large  trust  fund  in  favour 
of  one  of  her  daughters,  just  arrived  at  age,  and  one 
of  the  trustees  refused  to  join  in  the  transfer  of  the 
fund,  without  having  the  sanction  of  the  Court  of 
Chancery,  under  the  belief  — not  unreasonably 
formed — that  the  appointment  had  been  made  by 
(a)  Ante  vol.  I,  p.  202.  ( b ) 1 Keen,  581.  (c)  1 Y.  & C.  C.  C.  664. 
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Lady  Campbell  for  the  purpose  of  possessing  herself  1851. 
of  the  trust  fund  to  meet  her  own  necessities.  In 
that  case,  although  Colonel  Home  was  confessedly  McFariane. 
actuated  by  a laudable  desire  to  protect  the  interest 
of  the  cestuis  que  trustent,  the  infant  children  of  Lady 
Campbell ; and  although  the  circumstances  would 
seem  fitted  to  justify  hesitation,  the  Vice-Chancellor 
Knight  Bruce  refused  to  him  the  costs  of  the  suit 
from  the  fund.  He  observes,  “ With  regard  to  the 
history  into  which  the  defendant  has  entered  of  for- 
mer suits  and  former  disputes,  and  the  real  or  sup- 
posed misconduct  on  the  part  of  the  mother  of  the 
plaintiff,  I have  -nothing  whatever  to  do  with  it. 

The  question  now  before  the  court  is  a mere  ques- 
tion of  right.  Considering  the  line  of  defence  taken 
by  the  answer,  and  the  quantity  of  irrelevant  matter 
into  which  the  defendant  has  entered ; and  consider- 
ing also  the  absence  of  any  ground  for  the  objection 
which  has  been  brought  forward  against  this  appoint-  judgment, 
ment,  it  is  impossible  for  me  to  give  Colonel  Home 
his  costs.  I do  not,  however,  think  it  necessary  to 
fix  him  with  costs.”  In  Penfold  v.  Bouch  (a),  Miss 
Phillips  had  transferred  a certain  amount  in  three 
and  a half  per  cent,  stock  to  the  defendants,  one  of 
whom  was  her  brother,  under  such  circumstances  as 
constituted,  in  their  opinion,  a trust  for  her  separate 
use.  Miss  Phillips  afterwards  intermarried  with 
the  plaintiff  Penfold,  and,  the  trusteeshaving  refused 
to  transfer  the  fund  without  the  sanction  of  the  Court 
of  Chancery,  or  a previous  settlement  upon  Mrs. 

P enfold  and  the  issue  of  the  marriage,  the  bill  was 
filed.  In  disposing  of  the  question  of  costs,  Sir 
James  Wigram  said,  “ I have  read  the  pleadings,  for 
the  purpose  of  seeing  whether,  if  there  was  no  ground 
for  giving  the  trustees  of  the  fund  their  costs,  I might 
at  least  excuse  them  from  paying  costs.  There  was 
however,  no  evidence  of  the  terms  of  the  trust,  and 


( &)  4 Hare,  271. 
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Judgment. 


nothing  from  which  the  Court  could  infer  that  it  was 
not  a trust  for  Emma  Penfold  absolutely.  If  other- 
wise, the  defendants  might  probably  have  elicited 
the  terms  by  bill  of  discovery,  but  no  such  bill  had 
been  filed.  The  defendants  admitted  that  in  their 
resistance  to  the  demand,  they  had  not  been  directed 
by  the  opinion  of  any  competent  legal  adviser.  The 
suit  could  be  of  no  benefit  in  the  protection  of  the 
cestui  que  trust , and  could  only  have  the  effect  of 
diminishing  the  fund.  The  decree  sought  by  the  bill 
must  be  against  the  trustees  of  the  fund  with  costs.” 
In  a very  recent  case  (a),  trustees  refused  to  transfer 
the  trust  fund  under  circumstances  which  afforded 
strong  ground  for  the  argument  that  they  were  enti- 
tled to  the  protection  of  the  court.  The  stock  had 
been  settled  upon  marriage  in  trust  for  the  wife  for 
life,  with  remainder  to  the  husband  for  life,  with 
remainder  to  the  children  of  the  marriage.  The  wife 
had  died,  and  the  trustees  were  required  to  transfer 
the  fund  under  an  arrangement  entered  into  between  . 
the  father  and  his.  daughter,  the  only  child  of  the 
marriage,  shortly  after  she  had  attained  her  age. 
The  trustees  refused  to  act,  unless  authorized  by  the 
Court  of  Chancery,  and  it  was  contended  that  they 
had  used  a sound  discretion  and  were  entitled  to  the 
costs.  But  in  delivering  judgment  the  learned 
Vice-Chancellor  observed,  “ It  may  have  been  the 
duty  of  the  trustee  to  satisfy  himself  whether  influ- 
ence was  unduly  exercised,  and  whether,  according 
to  the  arrangement,  the  daughter  was  to  have  had 
her  fair  share.  He  made  no  endeavour  to  satisfy 
himself  upon  the  subject,  and  has  not  suggested  that 
there  was  any  difficulty  in  ascertaining  the  truth  in 
these  respects.  He  has  acted  erroneously,  and  the 
suit  was  not  instituted  without  sufficient  reason. 
He  must  pay  his  own  costs  of  the  suit,  and  those  of 
the  plaintiffs.” 

These  authorities  appear  to  us  not  only  to  lay 


(a)  Firmin  v.  Pulham,  i De  G.  & S.  99. 
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down  the  rule  which  ought  to  govern  the  present  1851. 
case,  but  also  to  afford  a satisfactory  answer  to  the 
various  arguments  upon  which  the  plaintiffs  rested  McFariane. 
their  right  to  costs.  Unquestionably  trustees  have  a 
strong  claim  to  the  protection  of  this  court,  where 
difficulties  arise  in  the  discharge  of  their  onerous, 
and  often  delicate,  duties.  It  would  be  alike  repug- 
nant to  the  sound' policy  of  the  law,  and  subversive 
of  justice  in  the  particular  case,  were  we  to  compel 
parties  under  such  circumstances  to  act  upon  their 
individual  responsibility.  But  the  very  term  protec- 
tion implies  danger ; and  we  cannot  sanction  the 
proposition,  that  a trustee,  who,  without  cause,  or 
from  improper  motives,  institutes,  or  necessitates,  a 
suit  in  this  court,  ought  to  be  indemnified  from  the 
consequences  of  such  conduct  by  having  his  costs 
paid  from  the  fund  which  it  was  his  peculiar  duty  to 
have  protected.  The  distinction  was  well  expressed 
by  the  present  Master  of  the  Rolls  in  Coventry  v.  judgment. 
Coventry  (a),  where  trustees  who  had  filed  a bill  to 
be  relieved  from  certain  trusts,  owing  to  the  improper 
conduct  of  their  cestui  que  trust  claimed  to  be  allowed 
the  costs  of  the  suit.  He.  asks,  are  these  trustees, 
under  the  circumstances  stated  in  the  bill,  to  go  on 
in  the  execution  of  a trust  which  they  undertook  only 
for  the  benefit  of  the  tenant  for  life  and  his  family, 
but  which , by  his  conduct,  has  involved  - them  in  diffi- 
culties and  responsibilities  which  they  never  contem- 
plated 1 I am  of  opinion  that  they  are  not.  I had 
lately  occasion  to  consider  the  case  of  a trustee 
coming  without  any  reason  to  be  discharged  from 
the  trust,  at  the  expense  of  the  estate,  and  I did  not 
think  that  the  estate  ought  to  bear  the  expense. 

These  trustees  do  not  seek  to  be  discharged  without 
reason,  but  in  consequence  of  the  acts  of  the  tenant 
for  life ; and,  being  of  opinion  that  they  are  enti- 
tled to  the  relief  sought  by  the  bill,  the  only 
question  is,  who  are  to  pay  the  costs.  Are  the  trus- 


(a)  i Keen,  760. 
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1851.  tees  to  pay  them  ? Certainly  not ; neither  ought  the 
estate  under  the  circumstances  to  be  burthened  with 
McFariane.  the  costs,  and  I think  they  will  be  properly  paid  out 
of  the  interest  of  the  tenant  for  life.” 

The  authority  principally  relied  upon  by  the 
learned  counsel  for  the  plaintiffs,  was  Low  v.  Car- 
ter (a).  That  case  appears  to  us  to  furnish  a strong 
argument  against  the  plaintiffs.  For,  although  the 
bill  there  was  filed  by  executors,  who,  as  subjected 
to  peculiar  liabilities,  are  entitled  to  special  con- 
sideration in  this  court,  yet  even  with  respect  to 
executors,  Lord  Langdale  is  very  far  from  laying 
down  the  broad  rule  which  it  would  be  necessary 
for  the  plaintiffs  to  establish  to  entitle  them  to  costs 
in  the  present  case.  As  to  the  costs  of  the  suit,  the 
Master  of  the  Rolls  observes  : — “ I cannot  conceive 
that  anything  could  be  more  hard  than  that  execu- 
tors who  are  called  on  to  administer  estates,  where 
there  are  doubtful  questions  arising  on  the  will,  and 
who  can  be  exonerated  only  by  having  their  accounts 
passed  in  a court  of  equity,  should  be  deterred  from 
coming  to  this  court  by  being  visited  with  the  costs 
of  the  proceeding.” 

Now,  to  apply  the  rule  to  be  deduced  from  these 
cases  to  the  present  question — we  entertain  no  doubt 
that  the  plaintiffs  have  no  right  to  be  paid  their  costs 
out  of  this  trust  fund.  Had  they  been  met  by  any 
substantial  difficulty  in  the  discharge  of  their  duty, 
reason  and  authority  would  have  warranted  them  in 
seeking  the  assistance  of  this  court  in  the  solution  of 
that  difficulty.  But  as  matters  stand,  this  bill  has 
been  filed  without  the  suggestion  of  any  such  diffi- 
culty, and  therefore  the  plaintiffs’  claim  to  be  allowed 
their  costs  is  entirely  without  foundation.  Whether 
the  circumstances  would  not  have  warranted  a de- 
cree still  more  unfavourable,  had  it  been  asked,  we 
need  not  decide. 


(a)  i Beav.  430  j Knatchbull  v.  Fearnhead,  3 M.  & C.  122. 
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Morin  y.  Wilkinson. 

Shewing  good  title — waiver  of— Costs. 

Where  a purchaser  executed  a bond  for  payment  of  purchase  money  of  Feb.  14, 1851 
land  which  he  had  contracted  to  purchase,  and  was  thereupon  let  into 
possession  in  pursuance  of  the  contract  ; the  purchaser  having  after- 
wards made  default  in  payment,  and  having  refused  to  accept  the 
title  produced  by  the  vendor,  an  action  at  law  was  commenced  upon 
the  bond  ; wffereupon  the  purchaser  filed  his  bill  in  equity,  praying 
for  the  specific  performance  of  the  contract,  if  a good  title  could  be 
shown  ; or,  in  the  event  of  the  vendor  being  unable  to  show  a good 
title,  then  for  an  injunction  restraining  the  action  ; and  that  the  bond 
might  be  delivered  up  to  be  cancelled.  Upon  a reference  the  vendor 
failed  to  show  a good  title,  and  the  court  decreed  the  other  branch  of 
the  prayer,  but  (the  court  being  divided  in  opinion  on  the  question  of 
costs)  without  costs. 

Semble — That  from  the  peculiar  mode  of  dealing  with  landed  estates  in 
this  country,  the  court  would  not  introduce  the  strict  English  rule 
with  respect  to  waiver  of  title  by  acceptance  of  possession. 

The  original  bill  in  this  case  alleged  a contract  in 
July,  1846,  for  the  sale  of  a lot  of  land  in  Sandwich , 
by  Robert  George  Watson , and  Alexander  Wilkinson, 

(the  defendants  thereto)  as  executors  and  trustees 
under  the  will  of  John  Gentle,  to  the  plaintiff  Morin, 
for  £150 ; that  in  pursuance  of  such  contract,  the 
plaintiff,  Morin,  as  principle,  and  the  other  plaintiffs, 
as  sureties,  executed  a joint  and  several  bond  to 
Watson  and  Wilkinson,  to  secure  the  payment  of  the 
purchase  money,  on  the  31st  of  August  following  ; statement' 
on  which  day  a meeting  took  place  by  appointment, 
between  the  plaintiff  Morin,  the  defendant  Watson, 
and  a gentleman  acting  on  behalf  of  Morin,  and  who 
it  was  asserted  was  about  to  lend  Morin  the  money 
requisite  to  complete  his  purchase ; and  it  was  then 
stated  to  Watson  that  the  money  was  ready  to  be 
paid,  if  he  and  his  co-executor'  and  trustee  were  pre- 
pared to  execute  a sufficient  deed,  when  Watson 
stated  that  he  was  not  in  a position  to  do  so,  as  Wil- 
kinson was  absent,  and  that  he  (Watson)  had  no 
power  of  attorney  from  him.  The  bill  then  stated 
that  it  was  suggested  and  agreed  to  by  Watson  that 
such  offer  to  pay  should  be  treated  as  a legal  tender 
of  the  purchase  money,  and  that  from  that  day  neither 
of  the  plaintiffs  should  be  put  to  any  costs  or  ex- 
penses in  respect  of  the  sum  of  150Z.  secured  by  the 


1850. 

Nov.  1, 1850, 
and 
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1850.  bond,  or  interest  thereon,  and  that  on  Wilkinson’s 
s— • return  a proper  conveyance  should  be  executed  ; that 
ynn  notwithstanding  this  arrangement,  and  shortly  after 
mson'  it  was  entered  into  the  defendants  instituted  three 
actions  upon  the  bond  against  the  plaintiffs,  in  all 
of  which  verdicts  had  been  taken.  The«bill  further 
stated  that  Morin  had  always  been  ready  to  pay  the 
amount  of  the  purchase  money,  upon  having  a deed 
executed  to  him,  and  prayed  a specific  performance 
of  the  contract,  and  an  injunction  against  the  proceed- 
ings at  law. 

Robert  George  Watson  having  died,  the  suit  was 
revived  against  Alexander  Wilkinson,  who  by  his 
answer  set  forth  that  the  land  contracted  to  be  sold 
to  the  plaintiff  Morin , together  with  others,  was 
devised  by  John  Gentle  to  his  five  children  as  ten- 
ants in  common,  with  power  of  sale  in  the  executors 
with  the  consent  of  a majority  of  the  devisees,  all  of 
statement.  wj10m  had  executed  a power  of  attorney  to  Watson 
and  Wilkinson  authorizing  them  to  sell.  The  answer 
then  stated  that  in  Wilkinson’s  opinion,  the  offer  of 
payment,  at  the  meeting  referred  to  was  colorable, 
and  was  made  with  a view  of  preventing  the  en- 
forcement of  the  bond;  that  in  fact  no  tender  or  offer 
of  payment  had  ever  been  made,  but  on  the  contrary, 
frequent  applications  had  been  by  Watson,  after  the 
money  secured  by  the  bond  had  become  due  for 
payment  thereof,  he  offering  to  procure  a valid  con- 
veyance to  be  made ; and  that  Morin , through  his 
attorney,  had  by  letter,  which  was  in  evidence  in 
the  case,  offered  to  abandon  the  purchase. 

The  cause  having  been  brought  on  for  hearing,  the 
usual  reference  of  title  to  the  master  was  directed  ; 
and  he  having  reported  against  the  title,  and  the 
cause  coming  on  upon  further  directions, 

Mr.  Morphy,  for  the  plaintiffs,  cited  Grover  v. 
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Hugill  (a),  Townsend  v.  Ghampernowne  (b), Vancouver  1850. 
v.  Bliss  ( c ),  and  Daniel’s  Chancery  Practice,  1196> 
to  show  that,  had  the  plaintiffs  succeeded  in  obtaining  WilMnson. 
a decree  for  the  main  object  of  the  suit — the  specific 
performance  of  the  contract — they  would  have  been 
entitled  to  their  costs;  their  having  failed  in  this 
object  was  no  fault  of  theirs,  but  attributable  solely  to 
the  vendor  being  unable  to  show  a good  title.  Under 
these  circumstances,  he  contended  that  the  plaintiffs 
were  entitled  to  their  costs  of  the  suit,  if  the  prayer 
of  the  bill  were  granted  so  far  as  to  enjoin  the  pro- 
ceedings at  law,  and  to  order  the  bond  to  be  delivered 
up  to  be  cancelled. 

Mr.  R.  Cooper  for  the  defendants,  cited  Cooper  v. 

Dean  ( d ),  and  relied  on  the  fact  of  acquiescence  on  the 
part  of  the  plaintiffs  as  sufficient  ground  to  deprive 
them  of  costs. 

The  Chancellor. — It  is  very  hard  to  dispose  Feb.  14,  i85i 
satisfactorily  of  the  question  of  costs  upon  the  ex- 
tremely imperfect  evidence  submitted  to  us  in  this 
case.  Had  the  question  been  simply  this,  whether 
a vendee  failing  in  his  bill  for  specific  perform- 
ance, on  account  of  a defect  in  the  title,  but  suc- 
ceeding for  the  same  reason,  in  obtaining  an 
injunction  to  restrain  legal  proceedings  upon  the 
contract,  ought  to  receive  his  costs  ? I should  have  Judgment. 
been  disposed  to  have  acceded  to  the  plaintiffs’  argu- 
ment. The  plaintiffs’  proposition  seems  to  be  con- 
sonant to  reason ; and  I am  inclined  to  think  it  in 
accordance  with  authority  also,  although  upon  that 
point,  I pronounce  no  decided  opinion  (e).  But  the 
determination  does  not  depend  upon  that  question 
merely.  Several  other  considerations  are  obviously 
very  material.  And  yet  the  evidence  affords  such 
scanty  materials  for  our  guidance — it  furnishes  so 

{a)  3 Russ.  429.  (6)  3-Y.  & C.  524.  (c)  n Ves.  462.  (d)  1 Ves. 

Jun.  565.  (e)  Grover  v.  Hugill,  3 Russ.  429. 
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1851.  imperfect  a narrative  of  the  transaction,  that  we  are 
entirely  unable  to  hazard  an  explanation  of  such  of 
Wilkinson,  their  dealings  as  have  been  disclosed,  or  to  conjecture 
how  so  simple  a matter  has  been  left  in  such  entire 
obscurity. 

We  are  informed  that  the  plaintiff  Morin  was  ad- 
mitted into  possession  of  the  property  in  question — 
a house  in  the  own  of  Sandwich — upon  the  execution 
' of  the  contract,  and  that  he  continued  in  possession 
at  the  time  this  suit  was  instituted  ; but  we  are  left 
in  entire  ignorance  of  the  circumstances  under  which,, 
and  the  terms  upon  which  the  parties  so  dealt  with 
this  property.  We  are  to  assume,  I suppose,  upon 
this  argument,  that  the  title  had  not  been  accepted, 
otherwise  a reference  would  not  have  been  directed# 
And,  indeed,  had  it  been  otherwise — had  we  been 
considering  the  question  prior  to  the  reference — I am 
fully  sensible  of  the  great  caution  required  in  apply- 
ing the  English  doctrines  of  waiver  and  laches  to 
cases  arising  in  this  country.  Some  of  these  diffi- 
culties, in  relation  to  the  doctrine  of  laches,  were 
adverted  to  in  the  recent  case  of  O'Keefe  v.  Taylor t 
(6),  and  I am  of  opinion  that  the  application  of  this 
doctrine  of  waiver,  whenever  the  question  may  call 
for  consideration,  will  be  found  to  be  attended  with 
difficulties  of  the  same  sort.  In  England,  where  the 
conduct  of  transactions  of  this  sort  is  committed, 

. as  a general  rule  uniformly  and  immediately  to 
professional  men,  where  titles  are  disclosed  and  in- 
vestigated in  a way  almost  unknown  here,  the 
assumption  of  possession,  or  the  neglect  to  institute 
proceedings  promptly,  may  furnish  data  sufficient  to 
lead  to  conclusions  which  would  be  quite  unwar- 
rantable where  business  is  conducted  as  in  this  Pro- 
vince, without  such  formalities.  But,  to  whatever 
weight  those  considerations  may  be  entitled  where 


(i b ) Ante  p.  95. 
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matters  of  this  sort  have  been  conducted  without  the 
intervention  of  legal  agents ; and  I am  disposed  to 
consider  them  of  very  great  weight.  It  is  not  to  be 
forgotten  that  in  this  case  the  plaintiff  Morin  had  from 
the  first  the  benefit  of  legal  advice.  Indeed,  from  an 
early  period  both  parties  appear  to  have  committed 
their  interests  into  the  hands  of  professional  gentle- 
men. And  although  the  defendant  may  be  precluded 
from  arguing  that  the  occupation  of  this  property 
by  Morin  amounted  to  an  acceptance  of  the  title, 
still  that . occupation  has,  in  my  opinion,  a very 
important  bearing,  in  connection  with  the  circum- 
stances to  which  I am  about  to  refer,  in  determining 
the  question  of  costs  (a). 


1851. 


This  contract  should  have  been  completed,  and  the 
purchase  money  paid  in  the  month  of  August,  1846. 

Some  time  after  the  period  so  fixed,  Morin , 
through  the  medium  of  his  legal  adviser,  professing 
himself  ready  to  pay  the  purchase  money,  objected Judgment- 
that  the  vendors  were  not  in  a position  to  com- 
plete the  contract  in  consequence  of  the  absence  of 
one  of  the  two  persons  who  acted  in  the  sale  as  joint 
attornies  of  the  proprietors.  This  objection  seems  to 
have  been  utterly  futile,  for  Watson  swears  in  his 
answer  that  he  was  at  all  times  prepared  to  have 
procured  the  execution  of  the  deed  by  the  principals. 

How  the  objection  came  to  be  acquiesced  in  is  un- 
explained ; but  the  fact  seems  to  me  material,  as 
showing  that  the  parties  at  that  early  period  were 
not  proceeding  without  reference  to  the  state  of  the 
title,  because  (with  reference  to  this  very  question 
of  title)  the  absence  of  one  of  the  attornies  is  fixed 
upon  as  the  only  obstacle  to  the  completion  of  the 
contract.  In  consequence  of  this  objection,  con- 
siderable delay  arises ; but  in  the  month  of  December, 

1846,  upon  the  return  of  the  other  attorney,  Watsonaxid 
Wilkinson  are  again  urged  to  perform  this  agreement. 


(a)  Vancouver  v.  Bliss,  n Ves.  463. 


L 
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1851.  Upon  that  occasion  no  furthur  objection  is  made  to 
the  title ; Morin , on  the  contrary,  appearing  to 
Wilkinson,  treat  the  difficulties  as  at  an  end,  requests  the  par- 
ties to  extend  the  time  of  payment  until  he  should 
have  realized  a certain  fund  from  which  he  pur- 
posed to  pay  the  purchase  money,  the  want  of  the 
means  being,  so  far  as  I can  find,  the  only  obstacle  to 
the  completion  of  the  transaction.  The  parties 
would  seem  to  have  acquiesced  in  this  request,  and 
to  have  desisted  from  further  proceedings  until  the 
month  of  April  following,  when  an  action  was  insti- 
tuted upon  the  bond  which  the  plaintiffs  had  executed. 
The  evidence  affords  no  connected  narrative  of  the 
events  subsequent  to  the  institution  of  this  action ; 
but  from  the  pleadings  and  admissions  I gather  that 
it  was,  throughout,  a question  of  time  with  the  plain- 
tiffs. When  the  action  is  instituted,  no  objection  is 
made  to  the  title  offered  by  the  vendors.  On  the 
judgment,  contrary,  Watson  swears  in  his  answer  that  the  plain- 
tiff Morin  had  agreed  at  one  time  to  execute  a confes- 
sion of  judgment  in  the  action  at  law;  and  when 
pressed  to  comply  with  that  promise,  declined  only  in 
consequence  of  disappointment  in  the  realization  of 
funds  from  which  he  had  hoped  to  meet  the  claim  ; 
and,  although  declining  formally  to  confess  the  action, 
he  by  no  means  denied  the  defendant’s  right,  but 
asserted  confidently  that  he  would  be  prepared  to 
meet  his  engagements  by  the  time  judgment  would 
have  been  recovered  in  the  ordinary  course  of  legal 
proceedings.  Indeed,  Watson  swears  that  he  offered 
to  rescind  the  contract  on  that  occasion,  and  that 
Morin  refused  to  accede  to  his  proposition.  The 
next  step  in  the  transaction  seems  to  have  been  an 
application  on  the  part  of  Morin,  that  the  action 
should  be  stayed  until  the  return  of  his  attorney,  Mr. 
Prince,  from  Montreal.  This  application  appears  to 
have  been  acceded  to  also,  for,  in  the  month  of  August, 
following,  the  action  was  not,  so  far  as  I can  judge, 
further  advanced ; — clearly  no  trial  had  taken  place. 
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But  Mr.  Prince's  return  to  Sandwich,  about  that  1851. 
time,  produced  only  a request  that  the  defendant 
would  agree  to  rescind  the  contract,  and  resume  Wilkinson, 
possession  of  the  property,  upon  payment  of  the  costs 
then  incurred  ; and  that  proposal  was  rested  entirely 
upon  Morin's  inability  to  meet  his  engagement. 

During  all  this  period  Morin  continued  in  possession 
of  the  property  without  urging  any  objection  to  the 
title,  or  making  a single  remonstrance,  so  far  as  I can 
find,  against  the  proceedings  adopted  by  the  vendors. 

The  conclusion  at  which  I have  arrived,  from  an 
attentive  perusal  of  the  pleadings  and  admissions  is, 
that  the  inability  of  Morin  to  meet  his  engage- 
ments has  been  the  real  cause  of  all  the  delay,  and 
all  the  litigation  which  has  unfortunately  arisen  in 
this  case.  Without  having  paid  any  part  of  the  pur- 
chase money,  he  continued  in  possession  of  the 
property  for  a very  long  period,  and  thus  not  only  Judgment> 
necessitated  litigation  in  the  first  instance,  but 
throughout  its  progress,  he  seems  to  me  to  have 
almost  acquiesced  in  the  steps  taken  by  the  defen- 
dant, and  at  last  proposed  a rescission  solely  in  conse- 
quence of  his  own  inability  to  fulfil  the  contract. 

The  proceedings  at  law  ought,  I think,  to  be  enjoined. 

But  having  afforded  that  relief  to  Morin , the  ends 
of  justice  would  be  better  attained  by  ordering 
him  to  pay  the  defendant’s  costs,  rather  than  by  de- 
claring him  entitled  to  receive  the  costs  of  a litigation 
of  which  he  seems  to  me  to  have  been  the  source. 

I have  arrived  at  this  conclusion  with  great  diffi- 
dence, because  my  learned  brother  takes  a different 
view  of  the  subject.  But,  having  formed  a clear 
opinion,  the  defendant  is  entitled  to  the  benefit  of 
it.  The  decree  therefore  will  be  without  costs. 

Esten,  V.  C. — The  lands  in  question  in  this  cause, 
were  given  by  the  will  of  John  Gentle  to  his  five 
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1851.  children  as  tenants  in  common  in  fee,  with  a power 
of  sale  in  his  executors  and  trustees,  the  defendant 
Wilkinson.  Wilkinson  and  his  co-trustee,  one  Watson,  exercisa- 
ble with  the  consent  of  the  majority  of  the  children. 
These  afterwards  gave  a power  of  attorney  to  the  ex- 
ecutors to  proceed  to  a sale  of  the  property ; and  in 
the  spring  of  1846,  they  entered  into  a contract  with 
the  plaintiff  Morin  for  the  sale  of  it  to  him,  under 
which  contract  he  appears  to  have  entered  into  pos- 
session. Upon  this  occasion,  Watson  gave  the  plain- 
tiff his  own  bond  for  the  conveyance  of  the  property, 
Wilkinson  appearing  not  to  have  been  on  the  spot  so 
as  to  join  in  it,  and  the  plaintiffs  executed  and  deli- 
vered to  Watson  a bond  for  the  payment  of  the  pur- 
chase money,  which,  it  must  be  inferred  from  the 
event,  did  not  disclose  the  circumstances  of  the  case 
sufficiently  to  afford  a successful  defence  to  any 
action  brought  upon  it,  in  case  of  failure  to  produce 
judgment,  a good  title  to  the  property.  An  action  was  com- 
menced on  this  bond  about  a year  after  the  contract 
was  entered  into,  in  which  the  executors  obtained  a 
verdict  for  the  purchase  money.  At  the  time  of 
commencing  this  action,  it  appears  from  the  event 
that  Morin  had  not  waived  his  right  to  have  a 
good  title  shown  to  the  property,  and  that  the  de- 
fendants (the  plaintiffs  in  the  action)  could  not  shew 
a good  title.  The  plaintiffs  thereupon  instituted  the 
present  suit  to  obtain  a specific  performance  of  the 
contract,  if  possible,  or  at  all  events  protection 
against  the  action.  The  defects  in  the  title  were  of 
such  a nature  that  they  must  have  been  known  to 
the  defendants.  They  had  not  the  title  deeds,  and 
could  not  produce  them,  and  the  concurrence  of  two 
incumbrancers  was  necessary  to  the  completion  of 
the  title,  which  has  not  been  procured.  Under  these 
circumstances,  we  cannot  fail  to  see  that  the  vendors 
had  no  right  to  bring  the  action  by  bringing 
which  the  present  suit  was'  rendered  necessary; 
and  that  the  plaintiffs  have  succeeded  in  all  respects, 
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except  so  far  as  the  default  of  the  defendant  in  not  1851. 
showing  a good  title,  has  rendered  success  impossible. 

I think  that  a perpetual  injunction  should  be  awarded,  Wiiking0n. 
and  the  bond  should  be  delivered  up  to  be  cancelled. 

Judgment. 

There  is,  I think,  authority  sufficient  to  award  the 
plaintiffs  their  costs,  under  such  circumstances ; and 
the  other  facts  of  the  case,  as  they  appear  from  the 
pleadings  and  admissions,  do  not  seem  to  me  suffi- 
cient to  rebut  this  prima  facie  right. 

IN  REVIEW. 

Re  Langstaffe,  a Bankrupt. 

Surplus — Interest. 

Where  the  estate  of  a bankrupt  is  sufficient  to  pay  twenty  shillings  in 
the  pound,  and  a surplus  still  remains,  interest  must  be  allowed  on  Dec'  3,  1850, 
all  debts  proved  under  the  commission,  where  the  debt,  by  express  Mara<^  lgg^ 
contract  or  statuary  enactment  bears  interest,  or  where  a contract  to  * ’ 
pay  it  is  to  be  implied,  before  the  surplus  is  handed  over  to  the  bank- 
rupt, but  on  no  other  debts  will  interest  foe  allowed. 

A petition  in  this  matter  had  been  presented  to  the 
commissioner  of  bankrupts  for  the  county  of  York, 
by  John  Robertson  and  Duncan  MacdoneU,  setting 
forth,  amongst  other  things,  the  issuing  of  a commis- 
sion of  bankruptcy,  and  the  choice  of  the  petitioners 
as  assignees ; proof  of  debts  to  the  amount  of  2000L ; 
the  payment  of  a dividend  thereon  of  11s.  4 d.  in  the 
pound,  which  swallowed  up  all  the  funds  in  their 
hands ; that  a valuable  freehold  estate  had  lately 
become  vested  in  the  petitioners  as  sucli  assignees ; 
and  that  the  same  was  more  than  sufficient  to  pay 
the  debts  proved  in  full,  and  all  interest  thereon. 

The  petition  further  stated,  that  the  petitioners  were 
desirous  not  to  sell  more  of  the  said  real  estate  than 
was  sufficient  to  pay  the  debts,  and  such  interest  in 
respect  thereof  as  the  commissioner  should  direct; 
that  the  bankrupt  denied  the  right  of  the  petitioners 
to  apply  the  estate  towards  payment  of  interest  on 
the  debts  proved  beyond  the  date  of  the  commission  ; 
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1850.  and  that  the  petitioners  considered  it  for  the  interest 
Re  of  the  estate  and  necessary  for  their  own  protection  to 
aLbank^et.  present  the  petition  ; and  they  thereby  prayed  that  the 
said  commissioner  should  order  that  the  said  debts,  or 
so  much  thereof  as  bore  interest  at  common  law,  should 
be  payable  under  the  said  commission,  with  interest 
statement  ^he  day  of  payment,  there  being  an  abundant  sur- 

plus for  that  purpose ; and  that  the  payment  of  11s. 
4td.  therefore  made  'should  be  declared  to  have  been 
made  in  the  first  place  on  account  of  the  interest  then 
due,  and  the  residue  on  account  of  the  principal ; and 
that  the  balance  of  principal  and  interest  remaining 
unsatisfied  should  be  computed  accordingly. 

Upon  this  petition  coming  on  to  be  heard,  the 
commissioner  ordered  that  it  should  be  dismissed,  on 
the  ground  that  although,  under  the  circumstances 
of  the  case,  interest  would  be  payable  in  England  r 
yet  as  the  language  of  the  statute  of  bankruptcy  in 
this  province  greatly  differs  from  that  used  in  the 
English  statutes,  there  was  no  authority  in  this  pro- 
vince for  giving  interest  beyond  the  date  of  the* * 
commission.* 

From  this  decision  of  the  commissioner  the  peti- 
tioners appealed  to  this  court ; and  on  the  petition 
coming  on  for  argument, 

Dr.  Conner,  Q.  C.,  and  Mr.  McDonald  for  the 
assignees,  cited  Bromley  v.  Ooodere  (a)  in  support 
of  the  view  that  the  bankrupt’s  estate  was  liable  for 
Argument,  interest  accured  due  after  the  date  of  the  commission, 
where  there  was  a surplus  in  the  hands  of  the  assig- 
nee. In  that  case  the  question  first  arose.  In  Bower 
v.  Marris  (b),  which  is  the  last  case  reported  on  the 
point,  the  decision  come  to  in  Bromley  v.  Ooodere 
is  highly  spoken  of ; and  the  decision  in  the  case  in 

(a)  i Atk.  75.  (3)  1 Cr.  & Ph.  351. 

* N0te% — it  is  understood  that  an  appeal  was  contemplated  by  either 
party  ; and  it  was  arranged,  therefore,  that  the  above  judgment  should 
be  given. 
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Craig  and  Philips,  establishes  that  payments  in  1850. 
bankruptcy  would  be  applied  in  the  first  place  to 
keeping  down  interest.  They  cited  also  Exp.  Morris  aLbaSrupt, 
(a),  Exp.  Clarke  (6),  Exp.  Boardman  (c),  Ackerman  v. 
Ehrensperger  (d),  Pott  v.  Weatherby  (e). 


It  is  clear  costs  at  law  are  recoverable  in  bank- 
ruptcy if  verdict  has  been  obtained  before  the  date  of 
the  commission.  The  7th  section  of  our  bankrupt 
act  is  the  only  clause  that  can  afford  any  ground  for 
contending  that  creditors  are  not  entitled  to  the  full 
benefit  of  interest  in  case  of  a surplus,  after  payment 
of  the  principal  sums  proved ; but  the  words  there, 
they  submitted,  were  not  sufficient  to  deprive  parties 
of  this  right  (/). 


Mr.  J.  Duggan  for  the  bankrupt. — The  principal 
ground  of  all  the  decisions  in  England  is,  that  inter- 
est was  secured  by  the  contract ; but  in  no  case  was 
it  ever  given  on  mere  simple  contract  debts  not  car- A*?um®ntl 
rying  interest.  Mr.  Eden  and  Mr.  Archbold  in  their 
treatises,  as  indeed  all  the  text  writers,  lay  the  rule 
down,  as  is  contended  for  by  the  bankrupt,  that  in- 
terest will  not  be  paid  after  the  date  of  the  commis- 
sion. He  also  referred  to  Exp.  Shepard  (g)  as  an 
authority  on  the  point. 

In  Exp.  Cocks  (h),  the  note  was  made  payable  on 
demand,  and  yet  interest  out  of  the  surplus  was 
refused. 

He  also  referred  to  and  commented  on  the  35th 
and  59th  sections  of  the  bankrupt  act  of  this  province. 

(a)  i Ves.  Jun.  132.  (3)  4 Ves.  677.  (r)  1 Cox.  275.  (d)  1 6M. 

& G.  181.  (*)  7 M.  & G.  604. 

(/)  The  75th  sec.  of  7 Vic.  ch.  10,  enacts,  “That  in  all  questions  not 
otherwise  provided  for,  the  laws  of  Upper  Canada  and  of  Lower 
Canada  respectively  shall  be  resorted  to  as  the  rule  of  decision  in  all 
questions  respecting  bankrupts,  as  the  laws  now  respectively  obtain  in 
each  section  of  the  province  ; and  in  cases  unprovided  for  in  the  exist- 
ing laws  above  mentioned,  then  resort  shall  be  had  to  the  laws  of 
England,  as  such  rule  of  decision  in  that  part  of  this  province  hereto- 
fore Upper  Canada,  and  that  only.” 

(g)  M.  & Me  A.  67.  {h)  1 Rose  317. 
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1851.  Esten,  Y.  C.* — In  this  case  a commission  of 
s'“^  bankruptcy  was  issued  against  Miles  Langstaffe  on 
aLbankrnpt.  the  2nd  of  August  1845,  under  which  the  petitioners 
were  appointed  assignees.  Debts  to  the  amount  of 
2000£.  were  proved  under  the  commission,  and  they 
are  supposed  to  compromise  all  the  debts  that  were 
proveable  under  it.  A dividend  of  11s.  4 d.  in  the 
Mar' 2i’ i86i  p0UI1(j  on  these  debts  was  declared  on  the  12th  of 
April  1848,  and  has  since  been  paid.  No  other  divi- 
• dend  has  been  declared,  and  the  effects  then  realized 
were  not  more  than  sufficient  to  pay  that  dividend 
and  the  expenses  of  the  commission.  The  assig- 
nees have  not  received  any  further  monies  belonging 
to  the  .estate,  but  a valuable  reversionary  interest  in 
lands,  part  of  the  estate  at  the  date  of  the  commission, 
has  since  fallen  into  possession  and  become  appli- 
cable to  the  payment  of  the  residue  of  the  debts. 
An  order  has  been  made  in  the  court  below  for  the 
sale  of  this  interest,  and  it  is  stated  to  be  more  than 
^sufficient  for  the  satisfaction  of  the  debts  proved  in 
judgment,  fdll,  and  all  interest  which  has,  or,  but  for  the  bank- 
ruptcy, would  have  become  due  in  respect  of  them. 
The  bankrupt  denies  the  right  of  the  assignees  to 
apply  any  part  of  the  proceeds  of  this  estate  to  the 
payment  of  interest  accrued  or  claimed  from  the  date 
of  the  commission ; and  the  question  which  I have  to 
consider  is,  whether  or  not  such  interest  is  payable 
before  the  surplus  of  the  property  is  paid  or  conveyed 
to  the  bankrupt.  The  appeal  appears  to  be  a friendly 
one,  and  the  petition  has  been  presented  in  order  to 
obtain  the  opinion  of  the  court  upon  the  point  in  dis- 
pute. I presume,  but  it  is  not  stated,  that  the  bank- 
rupt has  obtained  his  certificate,  and  that  it  has  been 
duly  confirmed.  The  question  then  for  my  consider- 
ation is  whether,  where  a bankrupt’s  estate  has  paid 
20s.  in  the  pound  on  the  amount  proved  under  the 
commission,  and  is  sufficient  to  pay  interest  on  that 
amount,  such  interest  or  any  part  of  it  is  payable; 


(a)  The  Chancellor  was  concerned  in  the  case  while  at  the  bar. 
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or  whether  the  surplus  must  be  transferred  to  the  1851. 
bankrupt  after  payment  simply  of  the  amount  proved. 

Langstaffe, 

I would  premise  that  reason  and  justice  are  all  ina  an  rup ' 
favor  of  the  claim  of  interest.  Where  there  is  a sur- 
plus, the  bankruptcy  is  more  nominal  than  real.  The 
party  has  merely  gone  through  the  form  of  a bank- 
ruptcy, and  if  interest  after  the  date  of  the  commis- 
sion is  not  indeed  payable,  it  would  have  been  in  the 
power  of  any  trader,  although  perfectly  solvent,  by 
making  himself  a bankrupt,  to  avoid  the  payment  of 
interest  on  debts  of  which  he  had  thereby  delayed 
the  recovery.  However,  if  the  law  is  against  such  a 
claim,  it  must  be  enforced,  whatever  may  be  the 
consequence.  The  question  turns  on  the  construction 
of  the  bankrupt  act  of  this  province ; which  was  a 
new  and  positive  enactment,  and  must  govern  all 
questions  arising  under  it  by  its  own  express  provi- 
sions, interpreted  according  to  general  principles  of 
construction,  and  with  reference  to  the  circumstances  Judgment 
under  which  it  was  introduced,  so  far  as  we  are  at 
liberty  to  take  them  into  consideration.  It  will  be 
useful  to  attend  to  the  bankrupt  law  in  England  from 
the  introduction  of  that  system  until  the  passing  of 
our  own  act.  For  this  purpose  I have  examined  all 
the  bankrupt  acts  which  have  been  made  in  England, 
from  the  34  & 35  Henry  VIII.  c.  4,  to  the  Bankrupt 
Consolidation  Act,  passed  I believe  in  the  year  1848. 

The  34  & 35  Henry  VIII.  c.  4,  left  the  bankrupt 
liable  to  the  residue  of  his  debts  not  paid  under  his 
bankruptcy.  The  13  Elizabeth  c.  7,  and  1 Jac.  I. 
c.  15,  did  the  same ; and  these  two  statutes  provided 
that,  after  payment  of  all  expenses  and  the  debts 
proved,  the  surplus  should  be  restored  to  the  bank- 
rupt. This  is  in  effect  the  same  provision  as  is 
contained  in  our  own  bankrupt  act,  and  would  have 
equally  followed  from  general  principles  of  law  had 
no  express  provision  on  the  subject  been  introduced 
at  all.  In  this  state  the  law  upon  this  point  continued 
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in  England  until  the  passing  of  the  6 George  IV.  c. 
16,  for  none  of  the  intermediate  statutes  contained 
any  provision  regarding  the  surplus.  The  question 
as  to  what  was  to  be  done  with  a surplus  of  a bank- 
rupt’s estate  came  before  Lord  Hardwiche  in  Bromley 
v.  Goodere,  and  that  great  judge  heid  very  clearly, 
that  the  bankrupt  could  have  no  part  of  his  estate 
until  full  satisfaction  of  all  principle  and  interest  of 
the  debts  proved  under  the  commission  to  the  time 
of  payment.  It  is  true  that  in  this  process  much 
bebt,  as  Lord  Eldon  expresses  it,  which  has  not  in 
terms  been  proved — namely  interest — accrued  after 
the  date  of  the  commission,  is  paid  under  it ; but  this 
difficulty  is  obviated  by  the  principle,  that  the  interest 
of  the  debt  is  an  integral  portion  of  the  debt  itself, 
and  is  in  fact  proved  under  the  commission  when  the 
principal  of  the  debt  is  proved.  It  appears  also, 
from  the  striking  exposition  of  the  law  given  by 
Lord  Gottenham  in  the  case  of  Bower  v.  Marris,  that 
this  subsequent  interest  is  in  fact  paid  before  the 
principal,  and  that  the  balance  of  the  debt  which 
remains  due  after  the  receipt  of  a dividend  under  the 
commission,  is  not  interest  but  principal,  and  has  in 
fact  been  expressely  proved  under  the  commission. 
In  that  case,  one  of  two  joint  obligors  had  become 
bankrupt,  and  under  the  commission  against  him  the 
obligee  received  twenty  shillings  in  the  pound  on  the 
amount  proved.  The  residue  was  claimed  against  the 
estate  of  the  co-obligor  in  a suit  instituted  in  the  Court 
of  Chancery  for  the  administration  of  that  estate ; 
and  the  question  was  [as  to  the  appropriation  of  the 
dividend  which  had  been  paid  in  the  bankruptcy.  It 
was  contended  in  favor  of  the  estate  of  the  co-obligor, 
that  the  dividends  consisted  of  so  many  shillings  in 
every  pound  of  the  amount  proved,  and  to  that  extent 
discharged  the  principal  and  interest  of  that  amoiint ; 
consequently,  that  interest  on  the  principal  dis- 
charged by  that  process  ought  from  that  time  to 
cease,  and  the  estate  of  the  co-obligor  ought  to 
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be  relieved  from  so  much  of  the  debt — in  other  1851. 
words,  that  the  estate  of  one  co-obligor  was  to  be 
benefited  by  the  bankruptcy  of  the  other,  in  being  a^S5St- 
relieved  from  a portion  of  the  interest  on  the  debt — 
namely,  that  which  would  otherwise  have  accrued 
from  the  date  of  the  commission ; but  Lord  Gotten - 
ham  held  very  clearly  that  there  was  no  such 
appropriation  as  was  contended  for;  that  the  proof 
of  the  principal  and  interest  due  at  the  date  of  the 
commission  was  merely  an  arrangement  for  the  pur- 
pose of  ascertaining  how  much  every  creditor  was 
to  receive  in  the  event  of  a deficiency ; that  the 
debt  continued,  notwithstanding  the  bankruptcy, 
although  the  debtor  was  discharged  personally  from 
it,  and  yielded  interest  as  before ; and  that  the  divi- 
dends were  applicable  in  precisely  the  same  manner 
as  so  many  payments  would  have  been  without  any 
bankruptcy — namely,  first  in  discharging  interest,  and 
then  in  sinking  principal : the  consequence  of  which  judgment, 
was,  that  the  principal  remained  due  and  carried 
interest,  and  that  the  balance  of  the  debt  remaining 
due  consisted  of  principal  and  not  of  interest.  The 
same  effect  is  elucidated  by  what  takes  place  in 
bankruptcy,  when  twenty  shillings  in  the  pound  has 
been  paid  on  the  amount  proved,  and  there  is  a sur- 
plus; for  unless  the  appropriation  which  has  been 
described  took  place,  the  whole  principal  would  be 
discharged  at  the  date  of  the  payment  of  the  last 
dividend,  and  from  that  time  interest  ought  to  cease 
altogether,  whereas  it  is  calculated  up  to  the  time  of 
payment  on  so  much  of  the  principal  as,  according 
to  the  mode  of  appropriation  before  mentioned,  from 
time  to  time  remains  due.  Upon  these  principles, 
the  construction  put  upon  the  old  statutes,  which 
have  been  mentioned,  would  have  been  the  same, 
although  the  bankrupt  had  been  personally  dis- 
charged by  them  from  the  debts  proved  under  the 
commission ; but  the  intent  with  which  they  were 
passed  in  this  respect  is  rendered  manifest  by  the 
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1851.  fact  that  the  bankrupt  under  these  statutes  continued 
liable  for  the  debts  proved  after  the  bankruptcy,  and 
aLbSropt.  therefore  it  would  have  been  useless  to  have  returned 
to  him  any  part  of  this  estate  until  full  satisfaction 
of  the  principal  and  interest  of  these  debts,  since  the 
result  would  have  been  that  the  residue  unpaid 
would  have  been  recovered  from  him  by  action,  and 
the  sole  effect  of  such  a mode  of  proceeding  would 
have  been  an  useless  circuity.  The  expression  “ full 
satisfaction  ” which  occurs  in  the  1 Jac.  1.  c.  15,  and 
upon  which  so  much  stress  was  laid  in  the  argument, 
is  merely  indicative  of  the  intent  with  which  those 
acts  were  made,  and  which  was  abundantly  mani- 
fest independently  of  that  expression.  The  correct- 
ness of  Lord  Cottenham’ s exposition  of  the  law  is 
evinced  by  the  nature  of  the  provisions  contained  in 
the  old  bankrupt  acts,  to  which  reference  has  been 
made.  It  was  obviously  the  intent  of  these  acts, 
Judgment.  by  virtue  of  the  commission  and  the  remedy 

reserved  against  the  debtor,  the  creditor  should  re- 
ceive full  satisfaction  in  the  same  way  as  if  no  bank- 
ruptcy had  occurred;  which  would  not  have  been 
the  case,  however,  had  the  payments  under  the  com- 
mission received  a different  appropriation  from  what 
would  have  been  made  without  the  bankruptcy  ; for 
in  this  event  the  creditor  would  have  been  deprived 
of  the  interest  which  would  otherwise  have  accrued 
upon  principal  then  remaining  undischarged,  but  by 
this  process  paid  before  interest.  It  was  absolutely 
necessary,  in  order  to  accomplish  the  intent  of  the 
legislature,  that  the  debt  should  continue  in  the  same 
plight  after  the  bankruptcy  as  before,  and  should  yield 
interest  in  the  same  way,  and  that  the  payments  under 
the  bankruptcy  should  be  applicable  firstly  in  discharge 
of  interest  and  then  in  sinking  principal ; the  conse- 
quence of  which  was,  that  the  proof  of  the  principal  and 
interest  then  due  under  the  commission  was,  as  I before 
suggested,  merely  matter  of  arrangement  for  the  pur- 
pose of  ascertaining  the  amount  payable  to  each 
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creditor  in  the  event  of  a deficiency.  The  bankrupt  1851. 
was  first  discharged  from  the  debts  proved  under  the  ' 
commission  by  the  4 & 5 Anne,  c.  17.  This  statute  aLbankrupt. 
had  been  passed  and  was  in  force  when  Bromley  v. 

Goodere  was  decided.  Lord  Hardwicke  held  that 
by  force  of  this  provision  the  bankrupt  was  personally 
discharged  from  the  debts  proved  under  *the  com- 
mission, and  ex  consequents,  that  his  after-acquired 
property  was  equally  exempt  from  them;  but  that 
the  disposition  and  liability  of  the  fund  which  was 
brought  into  court  for  the  satisfaction  of  the  debts 
proved  under  the  commission — that  is,  the  whole 
estate  of  the  bankrupt  at  the  date  of  the  commission — 
was  not  affected  by  it.  The  consequence  was,  that 
after  the  bankrupt  was  discharged  from  the  debts 
proved  under  the  commission,  equally  as  when  he 
continued  liable  for  those  debts  after  his  bankruptcy, 
the  fund  in  court  was  applicable  as  far  as  it  would 
go  to  the  satisfaction  of  those  debts,  and  the  bankrupt,  judgment, 
could  receive  no  part  of  it  until  they  were  completely 
satisfied.  The  law  continued  in  this  state  until  the 
passing  of  the  6 George  IY.  c.  16  ; and  the  rule,  which 
had  prevailed  in  bankruptcy  with  regard  to  the  sur- 
plus, was  recognized  and  extended  by  that  statute ; 
which  provided  by  its  132nd  section  that  the  surplus 
should  not  be  handed  to  the  bankrupt  until  interest 
after  the  date  of  the  commission  should  be  paid  on 
all  debts  upon  which  by  law  interest  was  then  paya- 
ble in  case  of  a surplus,  at  the  rate  expressly  reserved 
or  by  law  then  payable,  and  on  all  other  debts  at  the 
rate  of  four  per  cent.  The  Bankrupt  Consolidation 
Act  already  mentioned,  enabled  the  creditor  to  prove 
interest  to  the  date  of  the  commission  at  the  rate  of 
four  per  cent,  on  all  debts  and  sums  certain  not  car- 
rying interest,  from  the  time  of  payment  or  from 
demand,  as  the  case  might  be. 


Under  the  circumstances  which  I have  detailed, 
our  own  bankrupt  act  was  passed  in  the  year  1843, 
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1851.  at  which  time  the  last  English  bankrupt  act  had 
not  been  passed.  I have  already  mentioned  that  the 
aLbaSn^t.  ru^e  which  prevailed  in  England  in  regard  to  the 
surplus  previously  to  the  6th  George  IV.  ch.  16,  was, 
that  after  payment  of  all  expenses  and  charges,  and 
the  debts  proved  under  the  commission,  the  surplus 
should  be  handed  to  the  bankrupt.  The  6 George  IY. 
ch.  16,  imposed  a further  charge  upon  the  estate : it 
authorized  the  additional  deduction  of  interest  at  the 
rate  of  four  per  cent,  on  debts  not  by  law  carrying 
interest,  from  the  date  of  the  commission.  It  is  not 
easy  to  account  for  our  own  legislature  not  having 
adopted  this  provision  either  in  terms  or  in  substance; 
for  nothing  can  be  more  just  than  that  a bankrupt 
estate  should  pay  interest  on  all  debts  of  every 
description  whatsoever,  before  the  bankrupt  himself 
should  be  allowed  to  receive  any  part  of  it.  The 
omission  is  the  more  extraordinary,  as  the  same 
judgment,  legislature  had  previously  enabled  juries  in  their 
discretion  to  award  interest  in  the  shape  of  damages 
on  debts  and  sums  certain,  not  by  law  carrying 
interest,  from  the  time  of  payment  or  demand,  as  the 
case  might  be ; and  it  is  certain  that,  substantially, 
in  every  case  where  a bankruptcy  has  occurred,  the 
delay  of  payment  has  been  owing  to  the  default  of 
the  debtor  and  the  operation  of  the  bankruptcy  itself. 
Whatever  the  reason  was,  however,  which  influenced 
our  legislature  in  rejecting  this  provision  of  the  6th 
Geo.  IY.  ch.  16,  so  far  as  it  related  to  debts  not  by 
law  carrying  interest,  I think  they  did  so,  and  adopted 
in  preference  the  rule  which  existed  in  England  in 
this  respect  previously  to  the  passing  of  that  statute — 
namely,  that  the  surplus  should  be  handed  to  the 
bankrupt  after  payment  of  all  expenses  and  charges, 
and  of  the  debts  proved  under  the  commission.  This 
is  the  effect  of  the  67th  section  of  our  Provincial 
Bankrupt  Act,  and  is  virtually  the  same  rule  as  pre- 
vailed in  England  on  the  same  subject  previously  to 
the  passing  of  the  6th  Geo.  IY.  ch.  16.  Now,  there 
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is  no  doubt  that  the  whole  of  our  bankrupt  act  was  1851. 
borrowed  from  the  bankrupt  law  of  England ; and 
the  law  of  Upper  Canada,  which  is  substantially  the  a bankrupt, 
law  of  England,  and  the  law  of  England  itself,  are 
expressly  invoked  and  appealed  to  by  our  bankrupt 
statute,  for  the  purpose  of  regulating  and  determining 
any  matters  not  expressly  provided  for  by  it.  Under 
such  circumstances,  I cannot  for  a moment  hesitate 
to  put  upon  a provision  contained  in  our  own  'bank- 
rupt act  the  same  interpretation  as  the  same  provision 
in  the  English  bankrupt  law  always  received  in 
England  up  to  the  passing  of  the  6th  Geo.  IV.  ch.  16, 
which  was  recognized  and  extended  by  that  statute, 
and  which  is  moreover  strictly  consonant  to  the  dic- 
tates of  natural  justice  and  reason.  I hold,  there- 
fore, very  clearly,  that  what  occurs  in  England  has 
occurred  here  in  bankruptcy — that  all  the  property 
belonging  to  the  bankrupt  at  the  date  of  the  commis- 
sion is  taken  from  him  and  placed  in  court  for  the  judgment 
satisfaction  of  all  debts  then  owing  by  him ; that  he 
is  'personally  discharged  from  these  debts,  and  by 
consequence  that  his  future  property  is  equally 
exempt  from  them;  but  that  the  fund  in  court  is 
liable  to  their  satisfaction  as  far  as  it  will  go  ; that 
the  creditors  are  required  to  prove  the  amount  due  to 
them  at  the  date  of  the  commission,  on  the  supposi- 
tion that  the  estate  is  deficient,  and  for  the  mere  pur- 
pose of  ascertaining  what  each  is  to  receive  ; that  the 
debts,  however,  continue  in  the  same  plight,  and  bear 
interest  as  before  ; and  that  the  appropriation  of  the 
monies  received  under  the  commission  is  the  same 
as  would  have  taken  place  had  there  been  no  bank- 
ruptcy— namely,  first  in  discharge  of  interest,  and 
then  in  sinking  principal — the  result  of  which  is,  that 
when  the  dividends  paid  under  the  bankruptcy  have 
not  been  sufficient  to  discharge  the  whole  debt,  the 
balance  remaining  unpaid  is  principal,  and  not  in- 
terest. I also  consider,  on  the  principle  of  the  law 
both  of  Upper  Canada  and  of  England,  that  the 
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interest  of  a debt  carrying  interest  is  part  of  the  debt 
itself,  and  is  virtually  proved  under  the  commission, 
when  the  debts  itself  is  proved.  If  we  apply  these 
principles  to  the  case  before  us,  we  shall  find  that  the 
only  question  we  have  to  ask  ourselves  is,  whether 
or  not  the  debts  proved  under  the  commission  have 
been  paid.  It  was  contended  in  the  argument  that 
the  132nd  section  of  the  6th  Geo.  IY.  ch.  16,  was 
introduced  into  this  part  of  the  province  by  the  75th 
clause  of  our  own  bankrupt  act.  It  may  be  gathered 
from  what  I have  said  that  I have  arrived  at  a 
different  conclusion  ; I confess,  with  reluctance. 
Nothing,  I think,  is  more  just  than  that  a bankrupt’s 
estate  shall  be  chargeable  with  interest  on  all  his 
debts,  before  any  part  of  it  is  restored  to  him.  I 
think,  however,  that  this  construction  is  precluded 
by  the  language  of  the  67th  clause  of  our  act,  which 
limits  the  deduction  from  the  estate  before  its  restora- 
tion to  the  bankrupt  to  the  debts  proved.  Now, 
where  the  debts  does  not,  by  force  of  any  express  or 
implied  contract,  carry  interest,  or  interest  has  not  by 
express  statutory  provision  been  incorporated  with  it, 
but  a jury  only  may  award  interest  if  they  in  their 
discretion  think  fit,  such  interest  cannot,  I think,  by 
any  fair  process  of  reasoning,  be  considered  any  part 
of  the  debt  itself,  within  the  intent  of  that  principle 
of  English  law  which  indentifies  interest  due  by  force 
of  contract  express  or  implied  with  the  debt  out  of 
which  it  grows.  It  is  quite  uncertain  at  the  time  of 
the  bankruptcy,  where  no  action  has  been  brought 
for  the  recovery  of  such  debts,  whether  interest  would 
have  been  awarded  in  respect  of  them  or  not.  The 
jury  is  not  obliged  to  award  such  interest,  and  it 
appears  from  the  case  of  Arnott  v.  Redfern  (a), 
that  they  ought  not  to  do  so,  where  there  has 
been  negligence  in  demanding  or  recovering  payment 
of  the  debt.  For  these  reasons,  I do  not  consider 
that  interest,  not  arising  by  force  of  any  contract 


(a)  3 Bing.  352. 
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express  or  implied,  but  merely  capable  of  being  1851. 
awarded  in  their  discretion  by  a jury,  as  a debt'— 
proveable  under  the  commission,  or  as  part  of  any  Lan^taffe, 
debt  proved  under  the  commission,  so  as  to  bea  bankrupt* 
chargeable  on  the  bankrupt’s  estate  before  the  over- 
plus of  it  is  handed  to  the  bankrupt.  But  wherever 
there  has  been  an  express  contract  to  pay  interest, 
or  an  implied  contract  to  the  same  effect,  as  from  the 
custom  of  trade  or  course  of  dealing,  or  other  cir- 
cumstances from  which  the  law  implies  a contract 
to  pay  interest ; or  wherever  an  express  statutory 
enactment  has  given  interest  eo  nomine  and  at  all 
events,  and  not  to  be  awarded  by  a jury  in  their  dis- 
cretion, but  has  incorporated  it  with  the  original 
debt,  as  on  protested  bills  and  notes  under  51  Geo. 

III.  c.  9,  sec.  4 ; and  upon  judgments  under  the  2nd 
Geo.  IV.  c.  1,  sec.  9;  I think  that  the  interest  ought 
upon  general  principles  of  law  to  be  considered  part 
of  the  original  debt  in  respect  of  which  it  accrues 
and  that  such  debt  when  proved  under  a commission  Jud^menfc 
of  bankruptcy  is  not  paid  within  the  meaning  of  the 
67th  clause  of  the  bankrupt  act,  until  the  whole  of 
it,  both  principle  and  interest,  has  been  paid ; and  I 
consider  further,  as  I have  already  observed  in 
respect  of  such  debts  and  the  interest  arising  from 
them,  whether  before  or  after  the  bankruptcy,  that 
the  dividends  received  under  the  bankruptcy  are 
appropriated  by  the  law  in  the  same  way  as  they 
would  have  been  had  there  been  no  bankruptcy  at 
all — that  is  to  say,  first  in  discharging  interest,  and 
then  in  sinking  principle ; and  that  any  balance 
which  such  dividend  may  be  insufficient  to  pay,  and 
which  may  consequently  remain  unpaid,  is  in  fact 
principle  and  not  interest,  and  has  been  in  terms 
proved  under  the  commission,  and  will  of  course 
carry  interest  until  paid.  These  general  observa- 
tions will  probably  be  sufficient  for  the  purposes  of 
this  petition.  I think  the  learned  judge  of  the 
court  was  wrong  in  dismissing  the  petition  presented 

M VOL.  II. 
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1851.  to  him  for  the  allowance  of  interest,  so  far  as  regards 
debts  of  the  nature  I have  described,  and  such  that 
aLbSrupt.  interest  ought  to  be  allowed.  The  petition  of  appeal 
or  any  of  the  proceedings  in  the  bankruptcy,  do  not 
shew  of  what  nature  or  description  the  debts  in 
the  case  are,  but  my  opinion  was  desired  by  both 
Judgment.  parties  on  the  akstract  question,  and  I think  I have 
expressed  it  in  such  a way  as  to  accomplish  the  object 
of  the  appeal.  The  costs  must  of  course  come  out  of 
the  estate. 


That  the  account  of  the  Bankrupt’s  Estate  be  referred  back  to  the 
Judge  of  the  County  Court  of  the  County  of  York  ; and  if  the  said 
Judge  shall  find  that  there  is  any  residue  or  surplus  remaining  in  the 
hands  of  the  Assignees  after  paying  twenty  shillings  in  the  pound  to  all 
the  creditors.  It  is  further  ordered,  that  the  said  Judge  do  compute 
interest  on  all  debts  where  there  has  been  an  express  contract  to  pay  in- 
terest or  an  implied  contract  to  the  same  effect  as  from  the  custom  of  trade 
or  course  of  dealing,  or  other  circumstances  from  which  the  law  implies 
a contract  to  pay  interest,  or  wherever  an  express  statutory  enactment 
has  given  interest  eo  nomine , and  at  all  events,  and  not  to  be  awarded 
by  a jury  in  their  discretion,  but  has  incorporated  it  with  the  original 
debt ; as  on  protested  bills  and  notes  under  51  George  III.  chapter  9, 
section  4,  and  upon  judgments  under  2 George  IV.  chapter  1,  section 
9 (but  not  on  bonds  beyond  the  penalties  thereof),  and  upon  other  con- 
tracts or  notes  carrying  interest,  the  interest  at  the  rate  therein  specified  ; 
and  where  no  particular  interest  is  specified,  at  the  rate  of  six  per  centum 
per  annum  until  the  creditors  receive  full  satisfaction.  Costs  to  be  paid 
out  of  the  estate,  etc. 


Chisholm  v.  Sheldon. 


Equity  of  redemption — Term  for  years — Evidence — Adding  plaintiffs 
after  examination  of  witnesses — proof  of  deeds. 

Quaere — Whether  a sale  by  the  sheriff,  under  a fi.fa.  against  lands,  of 
"^and  14  the  reversion,  after  a term  of  1000  years  had  been  created  by  way  of 

April  ID  mortgage,  carries  with  it  the  right  to  redeem  the  term. 

Where  a bill  is  amended  by  adding  parties  plaintiff,  the  dispositions  of 
witnesses  who  had  been  previously  examined  in  the  cause  may  be 
read  at  the  hearing. 

Where  a conveyance  is  produced  upon  notice,  by  an  adverse  party,  who 
claims  an  interest  in  the  cause,  under  the  deed  so  produced,  the  party 
calling  for  its  production  is  not  bound  to  prove  its  execution. 

The  facts  of  this  case  are  so  fully  set  forth  in  the 
former  reports  of  it  (ante  vol.  1,  pp.  108,  264,  318, 


CHANCERY  REPORTS.  179 

425),  that  any  further  statement  here  is  unnecessary  : 1851. 
The  points  mainly  relied  on  by  counsel  were  those 
taken  on  the  former  hearing.  Sheldon. 

The  other  points  of  the  case  are  fully  stated  in  the  statement, 
judgment  of  the  Court. 

Mr.  Brough  and  Mr.  Mowat  for  the  plaintiffs. 

Mr.  VanJcoughnet,  Q.  C.,  for  defendant  Tiffany.  Argument. 

Mr.  Turner  for  the  defendants  Sheldon  and  Smith . 

Downe  v.  Morris  (a)  and  Doe  Jarvis  v.  Cum- 
mings (b ),  were  cited  in  addition  to  the  cases  formerly 
relied  on. 

The  Chancellor. — Upon  the  former  hearing  of  this  Apnl  u* 
cause,  it  was  ordered  to  stand  over,  with  liberty  to  the  judgment, 
plaintiffs  to  amend  by  adding  parties  plaintiff  or 
defendant,  and  also  to  exhibit  an  interrogatory  to 
prove  the  will  of  the  testator.  Two  formal  objections 
are  now  urged ; first,  that  the  evidence  taken  prior 
to  the  amendment  cannot  be  received  in  the  altered 
state  of  the  record ; and  secondly,  that  the  plaintiffs 
cannot  proceed  without  production  of  the  mortgage 
deed. 

The  practice  in  relation  to  amendments,  under 
orders  made  at  the  hearing,  is  in  some  respects 
obscure  ; some  of  the  rules  to  be  found  in  text  writers 
of  character  seem  to  me  to  be  inconsistent  with 
reason  and  authority  ; but  the  question  here  raised, 
is  in  my  opinion,  free  from  doubt.  It  is  said  that 
the  amended  record  is  different  from  the  original,  and 
that  the  evidence  taken  upon  the  original  record  can- 
not consequently  be  received,  inasmuch  as  the  wit- 
nesses could  not  be  prosecuted  for  perjury  ; and  the 


(a)  3 Hare  394.  ( b ) 4 U . C.  Q.  B.  R.  390. 
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1851.  observation  of  Lord  Cottenham  in  Milligan  v.  Mit- 
s— " chell  (a)  is  cited  as  in  point. 

Chisholm 

v. 

Sheldon.  The  evidence  tendered  by  the  plaintiffs  was  regu- 
larly taken  in  the  original  cause.  All  the  defendants 
either  cross  examined  or  had  the  opportunity  of 
cross  examining  them  ; and  the  plaintiffs  who  were 
added  under  the  order  consent  to  be  bound  by 
the  evidence.  What  possible  objection  can  there  be 
to  its  reception  ? Had  the  plaintiffs  amended  by  ad- 
ding parties  defendant,  it  is  obvious  that,  against 
them , the  plaintiffs  could  not  have  used  evidence 
taken  before  they  were  parties  to  the  record,  and 
when  they  had,  consequently,  no  opportunity  to  cross 
examine ; still,  even  then,  such  evidence  would  have 
been  receivable,  I apprehend,  against  the  old  defen- 
dants. No  such  difficulty  arises  under  the  present 
circumstances.  The  new  parties  seek  to  avail  them- 
selves of  evidence  regularly  taken  against  all  the 
Judgment.  defenc[ants ; and  I have  no  doubt  that  they  have  a 
right  to  do  so.  If  the  language  attributed  to  Lord 
Cottenham  is  to  be  understood  as  intimating  a doubt 
of  the  possibility  of  indicting  witnesses  for  perjury, 
after  an  alteration  of  the  record  by  the  addition  of 
parties  plaintiff,  I must  confess  myself  unable  to 
understand  the  ground  of  his  lordship’s  doubt.  The 
evidence  having  been  regularly  taken,  can  the 
criminal  responsibility  of  the  witnesses  be  affected 
by  such  an  alteration  of  the  record  ? But  if  such 
were  his  lordship’s  meaning,  he  must  have  subse- 
quently altered  his  opinion,  because,  the  evidence 
taken  on  the  original  record  in  that  very  case,  was 
used  at  the  subsequent  hearing,  upon  the  amended 
bill,  and  a decree  pronounced  upon  it  (b) ; and  the 
same  course  has  been  since  adopted  on  several 
occasions  (c). 


(a)  i M.  & C.  443-  (*)  3 M.  & C.  72. 
685  ; Willats  v.  Busby,  3 Beav.  420. 


(c)  Giles  v Giles,  1 Keen. 
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With  respect  to  the  objection  on  account  of  the 
non-production  of  the  mortgage  deed  at  the  hearing, 
the  matter  stands  thus : Tiffany  admits  the  deed 
stated  in  the  bill,  without  reference.  The  other 
defendants  admit  the  deed  with  a reference , though 
in  a peculiar  form  (a) ; but  they  do  not  admit  pos- 
session. No  objection  was  made  by  Tiffany  at  the 
hearing  ; but  the  other  defendants  objected  to  the 
plaintiffs  proceeding  without  the  deed,  which  was 
produced  by  the  defendants  subject  to  the  objection. 

It  may  be  stated,  I believe,  as  a general  rule,  that 
where  an  instrument  is  produced  upon  notice,  by 
an  adverse  party,  who  claims  an  interest  in  the  cause 
under  such  instrument,  there  the  party  calling  for  its 
production  is  not  bound  to  prove  its  execution  (6). 

In  a recent  case  (c)  Chief  Justice  Tindal  stated  the 
rule  thus:  “Where  land  is  claimed  by  one  party 

under  a deed — the  land  being  the  subject  of  the 
action — and  such  party  produces  the  deed  under  judgment, 
notice,  he  cannot  compel  the  opposite  party  to  pro- 
duce the  attesting  witness  or  prove  the  execution.” 

Now,  with  reference  to  the  peculiar  deed  in  ques- 
tion here,  Sir  James  Wigram  recently  observed — 

“Now  I believe  that  no  point  is  better  settled  than 
this, — that  where  a mortgagor  is  proceeding  against 
his  mortgagee,  a court  of  equity  will  not  compel  a 
mortgagee  to  produce  his  securities,  except  on  pay- 
ment of  the  mortgagee’s  claim”  (d). 

Then,  as  to  the  form  of  the  answers:  It  is  quite 
clear  that  the  production  of  the  mortgage  security 

{a)  The  defendant  Sheldon , in  his  answer  to  the  original  bill,  after 
stating  shortly  the  contents  of  the  mortgage  deed,  referred  to  it  thus: — 

“ As  by  the  said  indenture,  &c.,  on  reference  thereunto  may  appear  ; 
but  this  defendant  is  not  in  possession  of  the  same  indenture,  &c. , and 
cannot,  save  as  aforesaid,  set  forth  the  purport  or  effect  of  the  same 
indenture,  &c. , ” the  defendant  Smith  answered  and  referred  to  the 
mortgage  deed  in  the  same  way. 

(b)  Pearce  v.  Hooper,  3 Taut  60.  (c)  Rearden  v.  Minter,  5 M.  & 

G.  204.  (d)  Bentinck  v.  Willink,  2 Hare  8 ; and  see  Brown  v.  Lock- 

hart, 10  Sim.  425  ; Greenwood  v.  Roth  well,  7 Beav.  291. 
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1851.  would  not  have  been  ordered  against  Tiffany : his 
admission  is  without  reference,  and  he  denies  pos- 
Sheidon.  session.  As  to  the  other  defendants,  the  reference 
is  not  in  the  usual  form.  But,  assuming  it  to  be 
sufficient  to  incorporate  the  deed,  as  perhaps  it  is  ( a ), 
still  the  defendants  do  not  admit  possession,  and, 
without  such  an  admission,  production  will  not,  as  a 
general  rule,  be  ordered  (6). 

Upon  examining  the  answers,  however,  I find  that 
the  facts  are  not  as  I understood  them  to  have  been 
represented  at  the  hearing.  The  mortgage  deed  is’ 
sworn  by  Tiffany  to  be  in  possession  of  the  parties 
now  objecting  to  its  production.  Under  these  cir- 
cumstances, there  is,  in  my  opinion,  no  room  for  the 
objection  (c). 

But  the  discussion  upon  the  present,  as  also  upon 
the  former  occasion,  turned  principally  upon  the 
judgment,  eg*ect  0f  the  deed  of  the  14th  of  January,  1845;  the 
one  side  insisting  that  the  instrument  in  question 
operated  as  a conveyance  to  Tiffany  of  the  reversion 
in  fee,  and  with  it  the  equity  of  the  redemption  of  the 
term;  while  the  other  side  contended  that  it  was 
wholly  inoperative — or,  if  operative  at  all,  that  it 
only  conveyed  the  reversion  in  fee,  leaving  the 
equity  of  the  redemption  of  the  term  in  the  devisees. 
The  learned  counsel  for  the  defendants — admitting 
that  the  reversion  in  fee  might  have  been  severed 
from  the  equity  of  redemption  of  the  term,  either 
by  the  testator  or  his  devisees,  and  that  those 
interests  would  have  thenceforward  subsisted 
separately — argued,  that,  inasmuch  as  that  course 
had  not  been  pursued,  the  sheriff’s  deed  had,  neces- 
sarily, the  effect  of  passing  to  Tiffany  the  equity  of 
redemption  of  the  term  (a  right  inherent  in  the  re- 


( a ) Wilford  v.  Stainthorpe,  2 Beav.  587.  {6)  Darwin  v.  Clarke,  8 

Ves.  158 ; Hardman  v.  Ellames,  2 M.  & K.  732  ; Princess  of  Wales  v. 
Earl  Liverpool,  1 Swan  121.  [c)  Owen  v.  Jones,  2 Anst.  505. 
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version),  in  the  same  way  as  that  interest  would  1851. 
have  descended  to  the  heir,  passed  under  a general 
devise,  or  reverted  to  the  lord  by  escheat.  Pawlett  she[d0n. 
v.  Attorney  General , Burgess  v.  Wheate,  and  Lord 
Bowne  v.  Morris , were  cited  as  in  point.  And,  in 
answer  to  the  argument  that  an  equity  of  redemption 
is  not  saleable  under  common  law  process,  it  was 
said,  that,  here,  the  equity  of  redemption  of  the  term 
had  not  been  sold ; the  reversion  only  had  been  sold, 
it  was  said,  and  the  equity  of  redemption,  as  inherent 
in,  and  a part  thereof,  had  necessarily  passed  by  the 
conveyance. 

Without  repeating  the  observations  made  on  a for- 
mer occasion,  I may  state  briefly,  that  the  opinion 
then  expressed  was  formed  upon  this  short  view  of 
the  case.  The  owner  of  the  fee  had  carved  out  of 
the  inheritance  a term  for  1000  years,  by  way  of 
mortgage;  but,  long  prior  to  the  deed  of  January Judgraent 
1845,  the  title  of  the  termor  had  become  absolute  at 
law,  and  he  had  recovered  possession  by  action  of 
ejectment.  I regarded  the  estate  as  then  distributed 
in  this  way  : the  reversion,  of  course,  in  the  tenant 
of  the  fee  simple,  but  the  ownership  of  the  term 
divided  ; a legal  title  become  absolute  in  the  mort- 
gagee, but  an  equitable  title  still  left  in  the  mortga- 
gor. I cited,  as  furnishing  a sufficiently  accurate 
definition  of  the  mortgagor’s  estate  for  the  present 
purpose,  the  observation  of  Mr.  Coventry , that  “ there 
is  a distinction  between  the  reversion  expectant  upon 
a mortgage  for  years,  and  the  equity  of  redemption 
which  resides  in  the  mortgagor  as  a separate  right 
or  title  from  that  of  the  right  to  the  reversion.”  And 
considering  it  competent  to  the  mortgagor  at  any 
moment,  and  for  any  purpose  of  his  own,  to  deal 
with  the  legal  and  equitable  interests  thus  vested  in 
him  as  distinct — devising  (a),  selling,  incumbering 


(a)  Amhurst  v.  Litton,  Fitz.  99. 
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1851.  them  at  his  pleasure,  as  separate  estates — and  look- 
the  construction  placed  by  the  Court  of  Queen’s 
Sheldon.  Bench  of  this  province  upon  the  imperial  statute  5 
Geo.  II.  c.  7,  the  operation  of  the  deed  of  January 
1845,  seemed  to  me  to  be  free  from  all  doubt.  The 
propositions  advanced  by  the  learned  counsel  on 
both  sides  appeared  to  me  to  be  untenable.  I was 
unable,  on  the  one  hand,  to  discover  any  principle 
upon  which  to  hold  that  the  reversion  in  fee,  liable 
prima  facie,  to  be  sold  under  common  law  process, 
by  virtue  of  the  statute  5 George  II.,  had  been  with- 
drawn from  the  operation  of  that  process,  because  of 
the  tenant  of  the  fee  simple,  having  in  him,  at  the 
time  of  the  sale,  the  equitable  estate  in  the  term,  in 
his  character  of  mortgagor,  as  well  as  the  reversion 
in  fee ; and  I could  not,  on  the  other  hand,  perceive 
how  a compulsory  sale  of  the  reversion,  under  com- 
mon law  processs*  could  be  held  to  carry  with  it  the 
judgment,  equitable  title  in  the  term,  an  interest  clearly  separ- 
able from  the  legal  estate,  and  as  clearly  excepted 
from  the  operation  of  such  process.  I concluded 
therefore,  that  the  deed  had  passed  that  which  the 
statute  of  Geo.  II.  had  authorized  to  be  sold — the 
reversion  in  fee, — but  had  left  still  in  the  mortgagor 
the  estate  which  that  statute  had  not  authorized  to 
be  so  sold — the  equity  of  redemption  of  the  term. 

Such  were  the  grounds  of  the  opinion  I then 
formed  ; and,  before  proceeding  to  consider  the  argu- 
ments adverse  to  that  opinion,  which  were  addressed 
to  us  upon  the  present  occasion,  I must  beg  leave  to 
thank  the  learned  counsel  engaged  in  the  cause  for 
the  zeal  and  ability  with  which  they  discharged  their 
duty.  After  full  discussion  at  the  bar,  and  considera- 
tion from  the  bench,  causes  are  often  presented  in 
lights  previously  undiscovered;  broader  and  deeper 
views  suggest  themselves,  sufficient,  frequently,  to 
solve  the  most  pressing  doubts.  In  that  respect  I 
have  always  thought  the  practice  of  rehearing  causes 
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pursued  in  this  court,  to  be  an  institution  of  the  1851. 
greatest  value  in  the  administration  of  justice ; and  Chisholm 
if,  in  the  present  case,  I shall  have  unfortunately  sjieidon. 
failed  to  discover  the  truth,  that  failure  will  not,  most 
certainly,  have  arisen  from  any  indisposition  to  avail 
myself  of  that  opportunity  of  reconsideration,  which 
I esteem  to  be  a great  privilege. 

I am  by  no  means  satisfied  that  any  additional 
light  will  be  thrown  upon  this  subject,  by  a meta- 
physical enquiry  into  the  nature  and  properties  of  an 
equity  of  redemption.  The  question  depends,  I think 
upon  the  statute  of  George  II.,  from  which,  the  opinion 
I formerly  expressed  seems  to  me  to  result,  naturally 
and  necessarily,  without  the  infringement  of  any 
rule  of  law ; but,  that  conclusion,  so  far  from  being 
weakened,  is,  in  my  opinion,  materially  fortified  by 
the  cases  so  much  relied  upon  by  the  defendants. 

Judgment. 

Upon  a careful  consideration  of  the  arguments 
urged,  and  cases  cited,  I have  been  unable  to  dis- 
cover any  principle  which  would  warrant  a conclu- 
sion different  from  that  pronounced  by  the  court  upon 
the  former  argument.  The  learned  counsel  for  the 
defendants  say,  that  the  equity  of  redemption  is  a 
right  inherent  in  the  reversion,  which,  of  necessity, 
passed  under  the  sheriff’s  deed ; they  deny  that  this 
proposition  is  in  conflict  with  the  authorities  which 
have  determined  that  an  equity  of  redemption  cannot 
be  sold  under  common  law  process,  because  the 
equity  of  redemption  was  not,  they  say,  sold,  but  the 
reversion,  to  which  the  right  of  redemption  was 
inseparably  attached  ; and  they  ask  upon  what 
authority  this  court  can  deny  to  the  sheriff’s  vendee 
an  equitable  right,  which  would  have  passed  to  the 
grantee  of  the  mortgagor,  and  would  have  reverted  to 
the  lord  upon  escheat. 

This  train  of  reasoning  involves  several  proposi- 
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1850.  tions,  no  one  of  which,  is,  in  my  opinion,  tenable. 

Is  the  equity  of  redemption  that  mere  right  the  argu- 
sheidon.  ment  on  the  part  of  the  defendants  would  imply, 
which,  though  not  exposed  to  sale,  and  indeed  not 
liable  to  sale  under  common  law  process,  must  be 
held  to  have  passed  under  the  sheriff’s  deed,  as 
inherent  in  the  reversion  ? The  cases  cited  directly 
negative  that  proposition.  In  Pawlett  v.  the  Attorney  - 
General,  (a)  the  title  was  circumstanced  as  in  the 
present  case.  The  owner  in  fee  had  created  a long 
mortgage  term,  which,  upon  the  attainder  of  the 
mortgagee,  had  been  seized  for  the  use  of  the  crown.; 
and  it  was  there  contended,  that  the  equity  of  redemp- 
tion, being  a mere  equitable  right  in  the  nature  of  a 
trust,  could  not  be  enforced  against  the  crown.  But 
Lord  Hale,  said,  an  equity  of  redemption  is  not  a 
mere  trust  but  a “ title  in  equity,”  and  again,  “ a 
power  of  redemption  is  an  equitable  right,  inherent 
judgment.  in  the  land,  and  binds  all  persons  in  the  post  or  other- 
wise.” Lord  Hardwicke,  said,  in  Gasborne  v.  Scarf  e, 
(6)  “an  equity  redemption  has  always  been  considered 
as  an  estate  in  the  land,  for  it  may  be  devised,  granted 
or  entailed  with  remainders,  and  such  entail  and 
remainders  may  be  barred  by  a fine  and  recovery,  and 
therefore,  cannot  be  considered  as  a mere  right  only, 
but  such  an  estate  whereof  there  may  be  seizin.”  In 
Burgess  v.  Wheate  (c),  the  question  w*as  whether  upon 
the  death  of  cestui  qui  trust  without  heirs,  the  crown 
had  an  equitable  title  to  a conveyance  from  the 
trustee.  Now,  had  an  equity  of  redemption  been 
a mere  trust,  Pawlett  v.  the  Attorney-General  would 
have  been  an  authority  in  favour  of  the  crown ; but 
Sir  Thomas  Clarke  expressly  affirmed  the  distinc- 
tion, and  relied  upon  the  language  of  Lord  Hale 
which  I have  just  cited. 

Then,  assuming  the  equity  of  redemption  to  be  an 


{a)  Hard.  467.  ( b ) 1 Atk.  604,  ( c ) 1 W.  B.  145. 
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estate  in  the  land,  it  is  said  to  be  an  estate  inherent  1851. 
in  the  reversion.  If  this  mode  of  expression  be 
intended  to  describe  the  equitable  estate  as  residing  sheidon. 
in  the  reversion  in  such  a way  as  to  render  the  sale 
of  the  latter,  without  passing  the  former,  impossible, 
then  the  argument  proceeds,  I apprehend,  upon  a 
misconception.  The  equity  of  redemption,  in  that 
view,  may  be  said  to  be  inherent  in  the  term,  more 
properly  than  in  the  reversion.  Courts  of  law 
regard  the  mortgage  term  as  a term  in  gross ; the 
reversion  and  term,  are,  in  their  consideration,  per- 
fectly distinct  estates.  In  equity,  the  reversion  never 
was  affected  by  the  mortgage ; the  whole  legal  and 
equitable  interest  therein — as  at  law — remained  from 
the  first  in  the  reversioner.  But,  as  to  the  term,  the 
effect  of  the  transaction  was,  to  separate  the  legal 
from  the  equitable  estate — the  legal  estate  being  in 
the  mortgagee,  but  the  equitable  in  the  mortgagor. 

To  illustrate  this  point,  suppose  the  mortgagor  to  have  judgment.  . 
been  himself  but  a termor,  and  to  have  assigned  his 
whole  term,  by  way  of  mortgage;  would  there  not 
have  been  in  that  case  an  equity  of  redemption  ? 
would  there  not  have  been  an  equity  inherent  in  the 
land  ? In  what  ? the  reversion  ? no,  but  in  the  term  ? 
and  such  an  interest,  clearly,  would  not  have  been 
saleable  under  common  law  process.  Or,  assume  the 
mortgagor  to  have  been  but  a termor  at  the  time 
of  the  mortgage,  and  to  have  subsequently  purchased 
the  reversion  in  fee,  would  that  accidental  acquisition 
of  the  inheritance  have  altered  the  character  or 
incidents  of  the  prior  equitable  estate  ? would  he  not 
have  held  the  equitable  estate  in  his  character  of 
mortgagor,  and  the  reversion  as  tenant  of  the  fee 
simple  ? would  the  equitable  estate,  clearly  unsale- 
able under  common  law  process  prior  to  the  acquisi- 
tion of  the  reversion,  have  become  saleable  in  con- 
sequence of  such  acquisition  ? I apprehend  not.  Is 
the  present  case  different  in  principle  ? Pawlett  v. 
the  Attorney  General  is  in  conformity  with  this  view 
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1850.  0f  the  law.  There  the  interest  of  the  mortgagee — 
Chisholm  the  term — had  escheated  to  the  crown ; and  the  con- 
Sheldon.  tention  was  that  the  court  was  bound  to  regard  all 
merely  equitable  interests  as  having  failed,  and  to 
govern  itself  by  the  dry  legal  rights  of  the  parties ; 
Lord  Hale,  however,  determined  that  an  equity  of 
redemption  was  not  a mere  equitable  right,  but  an 
estate  in  the  land,  binding  those  in  the  post,  and 
therefore  to  be  enforced  by  subpoena,  as  binding  the 
legal  estate  in  the  term,  which  had  escheated  to  the 
crown. 

But  Lord  Downe  v.  Morris  {a),  a case  much 
pressed  by  the  learned  counsel  for  the  defendants, 
appears  to  me  to  negative  directly  their  whole  argu- 
ment. Upon  the  view  urged  here,  much  of  the 
reasoning  of  the  learned  Vice-Chancellor,  in  that 
case,  would  have  been  out  of  place.  But,  so  far  is 
judgment,  that  learned  judge  from  considering  the  equity  of 
redemption  of  the  term  as  a right  inherent  in  the 
reversion,  and  necessarily  passing  with  it,  that  he 
sets  out  by  proving  it  to  be,  not  a right,  but  an  estate 
in  the  land ; he  next  reasons  that  every  portion  of  the 
original  grant  remaining  in  the  tenant  at  the  time  of 
his  death,  would  revert  to  the  lord ; and  his  conclu- 
sion is  that  the  equity  of  redemption,  as  a portion 
of  the  original  grant,  unaliened  at  the  tenant’s  death, 
had  reverted  to  the  lord,  and  might,  therefore,  be 
enforced  by  subpoena  in  equity.  The  reasoning 
throughout  the  whole  judgment  appears  to  me  wholly 
irreconcileable  with  the  arguments  urged  upon  the 
present  occasion.  Sir  James  Wigram,  having  cited 
Lord  Hale,  Lord  Nottingham,  Lord  Hardwicke,  and 
Lord  Eldon,  to  establish  the  proposition  that  an 
equity  of  redemption  is  an  estate  in  the  land,  proceeds 
thus:  (6)  “ But  notwithstanding  those  large  powers 
of  alienation,  whatever  portion  of  the  original  grant 


(a)  3 Hare,  394.  {6)  Page  407. 
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the  tenant  retains  at  the  time  of  his  death  without  1851. 
heirs,  that  the  lord  may  claim  by  escheat.  I do  not  Chisholm 
include  possibilities  or  conditions  strictly  so  called  sheidon. 
or  rights  of  action  which  could  not  be  granted.  But, 
as  a general  proposition,  whatever  estate  or  benefit 
the  tenant  retains  which  would  have  passed  to  his 
heirs,  if  he  had  any,  and  which  could  be  the  subject  of 
grant,  that  the  lord  by  escheat  may  claim.  Where 
the  tenant  retains  any  parcel  of  the  specific  subject 
of  the  original  grant,  the  right  of  the  lord  requires 
no  circumlocution  to  define  it ; he  takes  it  strictly  as 
an  escheat.”  Then  he  draws  his  conclusion : “ Now, 
an  equity  of  redemption  is  in  all  respects  an  interest 
of  the  nature  of  those  which  at  law  would  pass  to  the 
lord  by  escheat ; it  is  an  estate  or  interest  in  the  land, 
reserved  or  retained  by  the  tenant,  vested  in  him  at 
the  time  of  his  death  without  heir,  which  would  de- 
scend to  his  heir  if  he  had  one^  and  which  may  be  the 
subject  of  grant.”  And  again  (a),  “The  equity  ofJuds?ment 
redemption  is  an  estate  in  the  land  not  aliened.” 

And,  in  order  to  distinguish  the  case  before  him  from 
Burgess  v.  Wheate,  he  says,  “ It  is  one  thing  to  say 
that  when  the  tenant  has  aliened  his  whole  estate  at 
law,  and  thereby  ceased  to  be  a tenant,  there  shall 
be  no  escheat  on  his  death  without  heirs  ; and  another 
to  say,  that  the  lord  taking  lands  by  escheat  is  bound 
by  an  alienation  of  the  tenant  for  a term  of  years 
further  or  otherwise  than  the  tenant  himself  was 
bound. 

Before  proceeding  to  the  next  branch  of  the  argu- 
ment it  may  be  useful  to  advert  to  the  construction 
placed  upon  the  statute  5th  George  II.  in  relation  to 
the  present  question ; in  doing  which  I shall  content 
myself  with  quoting  the  language  of  the  learned 
Chief  Justice  of  the  province,  in  the  case  of  Simpson 
v.  Smyth  (5),  His  lordship  observes,  “ And,  indeed, 
the  reason  why  an  equity  of  redemption  should  not 
be  liable  to  be  sold  under  a fi.  fa.  (c)  seem  so  strong 


(a)  Page  408.  (6)  3 U.  C.  Rep.  130.  (c)  Page  160. 
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1850.  as  to  be  almost  irresistible.”  Again : “ But  this  only 
shews  the  more  clearly,  that  it  is  in  equity  alone 
Sheldon,  that  the  remedy  can  be  properly  and  conveniently 
sought,  with  safety  to  the  claims  and  interests  of  all 
parties.  A purchaser  of  an  equity  of  redemption 
under  a ft.  fa.  attended  as  the  right  is  with  equities 
of  a peculiar  kind,  arising  from  circumstances  which 
neither  he  nor  the  sheriff  can  know,  and  over  which 
the  court  of  law  issuing  the  process  can  have  had  no 
control,  would  be  in  a most  unsatisfactory  position  ; 
and  it  would  be  highly  to  the  prejudice  of  the  mort- 
gagor that  his  equitable  estate  should  be  forced  from 
him  under  a legal  process,  at  the  price  that  a stranger 
might  think  it  prudent  to  give  for  it  under  such  dis- 
advantage.” Lastly : “ In  the  view  of  a court  of  law 
an  equity  of  redemption  is  nothing  ‘ belonging  to  ’ 
the  debtor  which  it  can  recognize,  or  is  authorized  to 
deal  with,  for  the  law  looks  only  to  the  legal  estate. 

Judgment  I*1  view  of  equity  it  is  an  interest,  and  one  to 
which  it  can  give  effect,  and  in  such  a manner  as  to 
suit  the  just  claims  of  all ; and  therefore,  when  the 
same  act,  after  making  real  estates  liable  for  the 
payment  of  debts,  provides  that  they  shall  be  f sub- 
ject to  the  like  remedies,  proceedings  and  process, 
in  any  court  of  law  or  equity , for  seizing,  extending, 
selling  or  disposing  of  them,  as  personal  estates  are 
subject  to  in  the  same  colonies,  for  payment  of  debts  ” 
the  legislature  seems  to  have  preserved  the  subject 
from  confusion  by  sending  the  parties  either  to  law 
or  equity,  according  to  the  nature  of  the  interest  to  be 
made  liable.” 

Having  premised  so  much  upon  the  construction 
of  the  statute  5th  George  II.,  so  far  as  it  affects  the 
present  point,  I come  now  to  the  question  : Upon 
what  authority  the  court  can  deny  to  the  sheriff’s 
vendee  an  equitable  right  which  would  have  passed 
to  the  grantee  or  devisee  of  the  reversioner,  and  which 
would  have  reverted  to  the  lord  upon  escheat.  ? 
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My  answer  to  the  argument  implied  in  this  ques-  1850. 
tion,  is,  that  I am  unable  to  discover  the  analogy 
between  the  present  case  and  those  which  have  been  SheJion. 
cited.  Assuming  that  a grantee  or  divisee,  claiming 
under  a general  grant  or  divise  of  the  reversion, 
would  acquire  the  whole  interest  remaining  in  the 
grantee  or  divisee,  including  the  equity  of  redemp- 
tion of  the  term;  and  assuming  that  the  lord  upon 
escheat,  being  entitled  to  every  portion  of  the  original 
grant  undisposed  of  by  his  tenant,  would  take  not 
only  the  legal  estate,  the  reversion  in  fee,  but  also 
the  equity  of  redemption  of  the  term ; I am  unable 
to  discover  how  it  follows  from  such  premises,  that 
a vendee  claiming,  not  in  virtue  of  any  disposition 
of  the  reversioner,  but  under  an  adverse  sale,  by  an 
officer  acting  under  common  law  process,  can  acquire 
not  only  the  legal  estate  of  the  debtor,  which  has 
been  expressly  subjected  to  sale  under  such  process, 
but  also  his  equitable  estate,  which  has  been  asJudgment 
expressly  exempted.  I can  understand  the  principle 
upon  which  this  court  knits  the  equity  of  redemption 
to  the  reversion,  in  furtherance  of  right  and  for  the 
purpose  of  effectuating  the  objects  of  the  owner  of 
the  inheritance;  but  it  would  be,  in  my  opinion, 
repugnant  alike  to  reason  and  authority,  were  we 
to  hold  those  estates  to  be  so  amalgamated,  for  the 
present  purpose,  as  that  either  the  reversion  in  fee 
must  be  exempt  from  the  operation  of  the  statute,  or 
the  equitable  estate  aliened  through  the  medium  of  a 
process,  by  which,  according  to  adjudged  cases,  equi- 
table interests  cannot  be  effected. 

Although  it  be  the  doctrine  of  this  court  that  those 
claiming  an  interest  in  the  reversion,  under  the 
mortgagor,  shall  have  an  equivalent  interest  in  the 
equity  of  redemption,  in  like  manner  as  the  benefi- 
cial interest  in  an  attendant  term  will  be  effected  by 
all  such  conveyances,  assurances,  or  charges,  as  the 
owner  creates  of  the  inheritance ; it  cannot  be  con- 
tended, I presume,  that  the  equity  of  redemption  is 
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1850.  knit  to  the  inheritance  more  closely  than  the  trust  of  a 
term,  expressly  limited  to  attend  the  inheritance ; 
sheidon  3^  this  court  frequently,  in  furtherance  of  right 
dis-annexes  the  trust  of  such  a term  from  the  strict 
legal  fee,  leaving  the  inheritance  to  go  one  way,  and 
the  trust  of  the  term' another  (a) ; and  when  the  term 
attends  the  inheritance  by  implication  of  law,  with- 
out any  express  declaration,  such  implication  may 
always  be  rebutted  by  even  the  parol  declaration  of 
the  owner  of  the  inheritance  ( b ).  Where  the  inher- 
itance is  in  trustees,  but  the  owner  has  a term  in  his 
own  name,  expressly  limited  to  attend  the  inheritance, 
and  dies  indebted,  the  term  will  be  severed  from  the 
inheritance,  and  be  considered  assets  for  the  payment 
of  debts  (c).  Will  not  the  same  principle  apply  in 
the  case  of  an  equity  of  redemption  ? Suppose  a 
stranger  to  have  purchased  the  reversion,  and  suppose 
the  mortgagee  to  sue  the  personal  representative,  or 
the  heir  of  the  testator,  upon  the  covenant  in  the 

Judgment.  1 

mortgage  deed,  would  not  the  mortgagee,  upon  pay- 
ment, be  bound  to  assign  the  term  to  the  person 
paying  the  debt  ? (d)  Would  not  the  term  and  the  in- 
heritance be  then  effectually  severed  ? Op,  assuming 
Mr.  Tiffany , to  have  purchased,  he  might,  I presume, 
notwithstanding  such  purchase,  sue  upon  the  cov- 
enant ; would  he  not  in  that  case  be  bound  to  assign 
the  term,  and  would  not  the  same  separation  ensue  ? (e) 
But  the  argument  here  is,  that  the  equity  of  redemp- 
tion of  the  term  is  so  inseparably  united  to  the  rever- 
sion that  it  must  be  held  to  have  passed  under  an 
adverse  sale,  in  virtue  of  common  law  process, 
against  the  will  of  the  parties  beneficially  interested  ; 
nay,  long  after  that  interest  had  been  made  the  subject 
of  proceedings  in  this  court  for  equitable  relief. 
It  would  be  strange  were  this  court  to  treat  an 
equity  of  redemption  with  less  favor  than  courts  of 

(a)  Willoughby  v.  Willoughby,  I T.  R.  770.  (3)  2 Sug.  Y.  & P- 

789.  (c)  Thruxton  v.  Attorney  General,  1 Vern.  340.  ( d ) Burgess  v. 

Wheate,  1 W.  B.  149.  (*)  The  King  v.  Lamb,  13  Price,  649. 
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common  law.  They  have  disclaimed  the  idea,  that  1851. 
such  an  equitable  interest  can  be  affected  by  common 
law  process.  They  have  determined  that  it  is  not  ShJd0IU 
within  the  operation  of  the  5th  George  II.,  on  account 
of  the  great  inconvenience — amounting,  almost,  to 
impossibility — -of  so  dealing  with  such  interest.  It 
would  be  anomalous,  indeed,  did  we  determine  the 
equity  of  redemption  to  have  passed  under  the  sheriff’s 
deed ; not  as  an  equitable  estate  which  that  officer 
was  authorized  to  sell — for  it  is  admitted  that  he  had 
no  such  authority— but  as  a mere  right,  inherent  in 
the  legal  estate,  which  was  so  subject  to  sale. 

It  is  said,  however,  that  this  term  has  merged  in 
the  reversion,  and  that  there  is,  therefore,  no  longer 
any  term  to  be  redeemed.  This  argument  is  anal- 
ogous to  the  former.  Both  seem  to  me  to  involve  a 
petitio  principii.  If  we  set  out  with  the  assumption 
that  the  equity  of  redemption  is  not  an  equitable 
estate,  that  it  is  in  effect  nothing  distinguishable  J^d^nient 
from  the  reversion — a mere  right,  indiscerptible  from 
it — it  becomes  mere  waste  of  time  to  reason  upon  the 
effect  of  the  sheriff’s  deed ; assuming  that  to  be 
effectual  for  the  purpose  of  passing  the  reversion,  the 
rest  follows  as  necessary  consequence  from  the  hypo- 
thesis : and  further  argument  for  the  purpose  of 

reconciling  with  the  cases  this  proposition,  that  a 
deed  executed  by  a sheriff,  under  a writ  of  ji.  fa 
against  the  land  of  the  mortgagor,  has  had  the  effect 
of  transferring  an  equitable  estate — the  equity  of 
redemption  of  the  term — would  be  superfluous,  the 
answer  being  obvious — namely,  that  there  was  no 
such  equitable  estate  in  existence,  and  consequently, 
no  such  sale  of  it  by  the  sheriff. 

Upon  a similar  hypothesis,  and  in  a like  way  of 
reasoning,  the  merger  of  the  term,  consequent  upon 
the  acquisition  of  the  reversion  by  the  termor,  would,, 

I presume,  preclude  further  argument.  But,  if  it  be 
true  that  the  equity  of  redemption  of  the  term  is  an 

N VOL.  II. 
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1851.  equitable  estate;  and  if  it  be  the  law  that  an  equity  ot 
redemption  cannot  be  sold  by  a sheriff  under  com- 
Sheidon.  mon  ^aw  process  ; then  it  would,  in  my  opinion,  be 
contrary  to  reason  and  authority  to  treat  the  merger 
consequent  upon  the  acquisition  of  the  reversion  by 
the  termor  as  destructive  of  such  equitable  interest. 
Is  it  not  true,  that,  notwithstanding  the  merger  of  the 
particular  estate,  persons  who  have  interests  effecting 
the  estate  which  is  merged  will  be  left  in  the  same 
condition  in  point  of  benefit,  as  if  no  merger  had 
taken  place  ? Has  it  not  been'  laid  down  upon  high 
authority,  with  reference  to  an  analogous  question, 
that  though  the  particular  estate  become  merged,  yet 
all  estates  derived  out  of  that  estate,  and  all  charges 
imposed  on  it,  and  all  interests  created  out  of  it  by 
the  person  who  was  the  owner  thereof,  shall  have 
continuance,  notwithstanding  the  merger  of  the  estate 
on  which  the  incumbrances  were  charged,  or  out  of 
judgment.  which  they  were  created,  in  like  manner  as  if  the 
particular  estate  had  continued  ? (a).  And  has  not 
this  court  always  interposed  for  the  protection  of 
equitable  interests,  either  by  decreeing  possession  of 
the  lands  for  the  term  of  the  estate  which  is  merged, 
or  by  decreeing  a conveyance,  as  the  circumstances 
of  the  case  have  required,  for  the  purpose  of  admin- 
istering complete  and  effectual  justice  ? In  Saun- 
ders v.  Bournford,  Allan  nt  al.  ( b ),  where  the  residue 
of  a term  of  1000  years  had  been  merged  in  the  in- 
heritance, the  court  decreed  “ that  the  plaintiff  should 
hold  the  premises  during  the  remainder  of  the  term, 
notwithstanding  the  merger  and  that  the  defendant, 
Isabella  should  make  a further  assurance  of  the  re- 
mainder of  the  said  term I In  the  Duke  of  Norfolk's 
ease  (c),  Chief  Baron  Montague  said,  “ The.  term  is 
gone  indeed  and  merged  in  the  inheritance,  yet  the 
trust  of  that  term  remains  in  equity  ; and  if  the  trust 
be  destroyed  by  him  that  had  it  assigned  to  him,  this 


{a)  And  see  Co.  Lit.  338.  (b)  Finch.  Rep.  424.  (c)  3 Cha.  Ca.  15. 
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court  has  full  power  to  set  it  up  again,  and  decree  1851. 
the  term  to  him  to  whom  it  did  belong,  or  a recom-  'JJJaoim 
pense  for  it.”  In  Vincent  Lees  case  (a),  where  a SheMon. 
term  possessed  by  an  executor,  as  such,  had  been 
merged  by  the  descent  of  the  inheritance.  Clark,  B., 
said,  “that  by  the  descent  of  the  inheritance  to  the 
executor,  .the  term  as  to  himself,  was  gone;  but  as 
to  the  creditors,  it  shall  be  said  to  be  in  esse,  and 
be  assets  in  his  hands ; ” and  in  Brook’s  Abridg- 
ment ( b ) there  is  this  passage  : “A  man  has  a term  as 
executor  and  purchases  the  freehold ; the  lease  is 
extinct  at  law ; but  in  equity  its  value  is  assets ; for 
though  extinct  in  the  executor,  equity  would  follow 
the  interest  against  the  executor  and  his  representa- 
tives” 

Upon  these  and  numerous  authorities  to  ihe  same 
purpose  which  might  be  cited,  it  would  be,  in  my 
opinion,  contrary  to  every  principle  upon  which  this 
court  proceeds  in  relation  to  such  matters,  were  we  to 
hold  the  equitable  estate  of  the  plaintiff  to  have  been 
affected  by  the  merger  which  is  said  to  have  taken 
place. 

Upon  the  whole  I am  of  opinion,  with  great  dis- 
trust of  my  own  judgment  certainly,  because  I have 
the  misfortune  to  differ  from  my  learned  brother,  still 
I am  clearly  of  opinion  that  the  equity  of  redemp- 
tion of  the  term  did  not  pass  under  the  deed  of 
January,  1815;  and  that,  assuming  that  sale  to  be 
effectual  for  some  purpose,  the  plaintiffs  have  a right 
to  redeem. 

I say,  assuming  that  sale  to  be  effectual  for  some 
purpose,  because  on  that  point  I express  no  opinion  : 
had  my  conclusion  been  different  upon  the  main 
question,  it  would  have  been  necessary  to  have  con- 
sidered the  circumstances  detailed  in  the  answers 


{a)  3 Leon,  no.  (b)  Tit.  Executor,  PI.  174. 
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1850.  respecting  that  transaction.  The  bill  in  this  case  was 
filed  in  March,  1843.  The  sheriff  ’s  sale  took  place  in 
Sheldon.  November,  1844.  At  that  period,  not  only  was 
the  right  of  the  sheriff  to  sell  the  equity  of  redemption 
under  the  writ  of  fi . fa.  denied  by  the  plaintiffs,  but 
the  defendants  had,  in  this  court,  denied  the  exis- 
tence of  an  equity  of  redemption.  Under  such  cir- 
cumstances of  uncertainty  as  to  the  very  subject 
matter  of  the  sale — all  parties  acting  in  ignorance  of 
its  effect — that  which  was  confessedly  a valuable 
interest  was  sold  at  a merely  nominal  price.  Such 
a transaction  may  be  sustainable,  but  there  are  prin- 
ciples acted  on  in  this  court  which  would  be  required 
to  be  carefully  weighed  before  arriving  at  that  con- 
clusion (a). 


Judgment. 


Two  other  points  require  to  be  mentioned,  but 
upon  them  I do  not  feel  that  I can  usefully  add  any- 
thing to  what  I have  already  said,  either  upon  the 
former  hearing  or  in  disposing  of  the  motion  for  the 
injunction.  I continue  to  be  of  opinion  that  we 
should  not  be  justified  in  depriving,  the  plaintiffs  of 
this  equity  of  redemption  under  the  11th  clause  of 
the  Chancery  Act ; and  my  opinion  upon  that  subject- 
has  not  been  changed  by  the  judgment  of  the  Privy 
Council  in  Simpson  v.  Smyth.  And  I continue  to 
think  that  the  pledgee  of  this  estate  is  bound  to  ac- 
count for  all  the  profits  derived  from  the  pledge 
while  it  remained  in  his  hands ; and  that  he  must* 
therefore,  account  for  the  proceeds  of  the  timber 
felled,  whether  rightly  or  wrongly,  during  his  occu- 
pation. 


Spragge,  Y.  C. — In  this  case  the  tenant  of  the  fee 
simple,  Stewart,  demised  the  premises  in  question 
to  defendant,  Sheldon,  to  secure  a debt  of  625£., 
creating  out  of  his  estate  a conditional  term  of  1000 
years  for  that  purpose.  He  remained  then  seized 
of  the  reversion  expectant  upon  that  term,  or  seized 


(a)  Twining  v.  Morrice,  a B.  C,  C.  326. 
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of  the  reversion  subject  to  that  term.  The  term  then  1851. 
was  in  Sheldon,  all  the  residue  of  the  estate  was  in 
Stewart.  The  mortgage  money  was  payable  in  1824,  She[don. 
up  to  that  time  he  had  in  him  simply  the  reversion, 
and  with  it  the  legal  right  to  put  an  end  to  the  term 
by  paying  the  mortgage  money,  and  thus  causing 
the  entire  estate  to  revest  in  him.  This  right  he  must 
have  had  as  reversioner,  or  as  a tenant  of  the  fee,  who 
had  granted  a conditional  term  but  performed  the  • 
condition,  and  so  extinguished  the  term.  He  had 
not  the  right  as  mortgagor,  but  being  owner  of  the 
land  he  was  enabled  to  pledge  it  to  secure  a debt, 
and  so  to  establish  as  between  himself  and  the  lender 
the  relation  of  mortgagor  and  mortgagee.  Being 
owner,  and  as  owner  of  the  land,  he  created  the 
term  as  a pledge  to  secure  the  debt,  and  as  owner  he 
had  a right  to  redeem  his  pledge.  It  could  not  be, 
as  it  appears  to  me,  as  mortgagor  that  he  had  a right 
to  redeem.  Indeed,  the  very  act  of  redeeming  would  judgment 
extinguish  his  character  as  mortgagor;  and  besides, 
another,  who  might  become  owner  by  purchase, 
descent,  or  otherwise,  would  have  the  like  right  vto 
redeem  as  the  original  owner,  though  not  himself 
the  mortgagor.  Such  other,  it  is  true,  would  stand 
as  to  the  mortgagee  in  the  place  of  the  original  mort- 
gagor* but  that  which  he  had  acquired  from  the  owner 
who  had  created  the  mortgage  was  not  the  mort- 
gage, but  what  the  owner  himself  had — namely 
the  reversion ; and  by  virtue  of  having  acquired  that, 
he  would  have  the  right  to  redeem  the  mortgage. 

This  right  to  redeem  could  not  exist,  I think,  by 
reason  of  any  right  of  the  owner  of  the  land  in 
respect  of  the  term  which  he  had  granted.  The 
term  was  out  of  him — in  the  termor ; his  right  was 
to  extinguish  the  term,  and  so  accelerate  his  rever- 
sion; a right  such  as  this  could  not  be  inherent 
in  the  term.  The  right  was  in  one  person,  the  term 
in  another ; and  they  were  antagonistic  in  their 
nature ; the  exercise  of  the  one  destroying  the  other. 

It  is  clear,  (and  is  expressly  held)  that  this  right  was 
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inherent  in  the  land.  If  not  in  the  term  it  must  have 
been  in  the  reversion,  and  in  the  reversioner  as  rever- 
sioner, unless  in  him  as  mortgagor,  which  latter  I 
think  cannot  be. 

Thus  far  I have  considered  the  position  of  the 
mortgagor  before  condition  broken.  It  appears  to  me 
to  be  clear  that  the  right  to  redeem  was  in  him  as 
reversioner ; or,  in  other  words,  that  the  right  to  redeem 
was  inherent  in  the  reversion.  Upon  condition  broken, 
there  occurred  a legal  forfeiture  of  the  term.  Against 
that  forfeiture  equity  relieves  ; the  right  to;;  redeem 
continues ; being  converted  from  a legal  into  a equi- 
table right,  the  party  entitled  to  redeem  being  the 
same,  and  being  entitled  to  redeem  in  the  same 
character.  What  the  legal  right  to  redeem  was  in  the 
eye  of  the  law,  the  equitable  right,  the  equity  of 
redemption,  is  in  the  eye  of  a court  of  equity  ; equity 
Judgment,  holding  the  mortgagor  (as  in  the  civil  law)  the  real 
owner  of  the  land,  until  decree  of  foreclosure,  and 
possessed  of  it  in  his  ancient  and  original  right. 

With  the  exception  of  a passage  quoted  in  the 
judgment  of  the  court  on  the  former  hearing,  from 
Coventry’s  notes  to  Powell  on  mortgages,  I have  not 
found  the  equity  of  redemption  expectant  on  a mort- 
gage for  years,  treated  as  residing  in  the  mortgagor 
as  a separate  right  or  title,  from  that  of  the  right  of 
the  reversioner.  It  is  clear  that  it  belongs  to  whom- 
soever the  reversion  may  belong,  and  devolves  upon 
whatever  person  the  reversion  may  devolve  upon ; 
whether  common  law  heir,  customary  heir,  heir  in 
gavelkind  tenure,  or  in  borough-english ; to  such  heir 
says  Crabbe , “ the  right  of  redemption  of  course  be- 
longs.” The  reversion,  whether  acquired  by  descent, 
conveyance,  or  by  devise,  has  with  it  the  equity  of 
redemption.  Equity  views  the  mortgage  as  a mere 
accessory  to  the  debt  secured  by  it — a mere  pledge 
for  its  payment.  The  mortgagor  is  the  owner  of  the 
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land  upon  whfch  the  mortgage  is  an  incumbrance,  1851. 
and  so  Crabbe , in  his  essay  on  real  property  (a)  says, 
u an  equity  of  redemption  descends  or  is  vested  in  such  She[d0n. 
person  as  would  have  been  entitled  to  the  land  if 
there  had  been  no  incumbrance/’  Again,  when  we 
. consider  what  an  equity  of  redemption  is,  it  appears 
to  me  to  negative  the  idea  of  its  being  a separate 
right  or  title  from  that  of  the  right  to  the  reversion* 

Coote  defines  it  as  follows  : — “ An  equity  of  redemp- 
tion then,  is  in 'equity,  the  ancient  estate  in  the  land 
without  change  of  ownership ;”  it  is  not  described  as 
a separate  estate,  but  as  the  ancient  estate  in  the  land 
without  change  of  ownership.  Before  forfeiture  at 
law,  the  right  to  redeem  could  not  be  a separate 
right  from  the  right  to  the  reversion ; and  there  is 
nothing  (that  I have  met  with)to  shew  that  it  is  any 
more  a separate  right  after  legal  forfeiture  than  it  was 
before;  its  incidents  are  the  same,  the  change  being 
only  from  a legal  to  an  equitable  right.  It  being  not  judgment, 
a mere  equitable  right,  but  an  equitable  estate,  does 
not,  in  my  view,  alter  the  case.  It  is  an  equitable 
estate,  inasmuch  as  equity  holds  the  mortgagee  to  be 
only  a trustee  of  the  land  for  the  mortgagor  until 
foreclosure,  and  the  mortgagor  the  real  owner  of  the 
land ; but  it  by  no  means  follows  from  its  being  an 
equitable  estate,  that  it  is  a right  separate  from  the 
right  to  the  reversion;  on  the  contrary,  Lord  Hale 
says  of  it  in  Pawlett  v.  Attorney  General , that  it  is. 
inherent  in  the  land;  and  it  was  held  recently,  in 
Downe  v.  Morris,  that  it  was  an  equitable  right  in- 
herent in  the  land ; and  if  inherent  in  the  land,  then, 
inherent  (necessarily,  as  it  appears  to  me)  in  the 
reversion,  as  the  only  estate  in  the  land  held  by  the 
person  entitled  to  the  equity  of  redemption. 

There  is  another  passage  from  Coventry's  notes  to 
Powell,  on  mortgages,  quoted  in  the  former  judgment 
in  this  case,  to  this  effect : “ The  reversion,  it  is  true, 


(a)  Sec.  2265. 
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1850.  forms  no  part  of  the  mortgage  transaction,  and  in 
ascertaining  the  estate  and  interest  of  the  mortgagor 
^sheidon.  if  would  not  be  correct  to  say  that  he  has  also  a 

reversion,  for  he  has  not  the  reversion  in  virtue  of  his  / 
character  as  mortgagor,  but  as  tenant  of  the  fee 
simple.”  Upon  this  passage  I will  only  remark  that  it 
contains  nothing  inconsistent  with  my  position  that 
the  mortgagor  has  the  equity  of  redemption,  not  in 
virtue  of  his  character  of  mortgagor,  but  as  reversioner 
— as  tenant  of  the  fee  simple. 

The  mortgagor  in  this  case  having  granted  out  of  j 
him  a conditional  term,  that  term  stood  against  him 
unless  redeemed : he  had  the  right  to  redeem ; and  the 
question  is  (or  at  least  one  question  is)  in  what 
capacity — because  entitled  to  the  reversion,  or  because 
he  mortgaged  ? Does  any  estate  remain  in  him  as 
mortgagor  ? If  he  is  seized  of  the  reversion  subject 
Judgment  f°  ferm>  which  is  the  whole  estate  remaining,  and 
so  seized  as  revisioner,  there  is  no  estate  to  remain  in 
him  as  mortgagor ; and  in  mortgages  in  fee  also,  he 
redeems  not  as  mortgagor,  but  as  the  real  owner  of  the 
land,  and  as  such  entitled  to  discharge  it  from  its  in- 
cumbrance. 

If  a man  grant  a mortgage  term  for  1000  years# 
and  afterwards  grant  another  term  for  a shorter  pe- 
riod— say  for  500  years  or  for  five — he  does  not  carve 
this  second  term  out  of  the  first,  though  comprehended 
in  it  in  point  of  time,  but  he  does  it  in  the  exercise 
of  his  rights  as  a reversioner.  This  reversion  is  not 
a dry  reversion  postponed  for  1000  years,  but  only 
subject  to  a conditional  term,  which. he  may  redeem 
(the  mortgage  money  being  payable)  at  any  time, 
and  then  the  term  ends — that  is,  merges  in  the  rever- 
sion ; and  if  he  grant  to  another  the  whole,  or  any 
portion  of  the  reversionary  right,  he  thereby  vests  in 
his  grantee  the  right  to  redeem  the  conditional  term. 

He  grants  this  clearly  not  as  mortgagor,  nor  as  having 
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any  interest  in  the  mortgage  term,  but  simply  as  1850. 
reversioner ; and  granting  as  reversioner  that  which 
carries  with  it  the  equity  of  redemption,  is  an  addi-  ^eJjont 
tional  proof  to  my  mind  that  the  equity  of  redemption 
is  inherent  in  the  reversion.  This  is  clearly  put  by 
Sir  John  Leach,  in  the  case  of  Stephens  v.  Bridges  {a). 

He  says,  “ When  the  mortgagor  had  granted  the 
term  of  1000  years,  he  remained  seized  of  the  rever- 
sion subject  to  that  term.  He  had  power  to  grant 
his  rights  as  a reversion,  to  be  enjoyed  by  his  grantee, 
either  absolutely  and  for  ever  or  for  any  limited  por- 
tion of  time;  and  the  term  of  500  years  which  he 
afterwards  created  upon  the  second  mortgage,  legally 
invested  the  second  mortgagee  with  the  rights  of  the 
reversioner  during  the  period  of  500  years,  and  en- 
titled him  to  the  immediate  possession  of  the  mort- 
gaged premises  if  the  prior  term  of  1000  years  should 
happen  to  determine  at  any  time  during  the  term  of 
500  years,  by  forfeiture  or  surrender.”  judgment. 

To  consider  this  case  in  other  points  of  view : 
Suppose  a mortgagor  of  such  a term  to  grant  to  a third 
person  his  equity  of  redemption,  what  would  be  the 
effect  of  such  a grant  ? If  he  retained  the  reversion 
and  his  grantee  redeemed  the  term,  would  the 
grantee  have  taken  any  beneficial  interest  by  his 
grant  ? The  legal  estate  in  the  term  would  indeed 
continue  to  subsist,  but  in  the  mortgagee : what  then 
would  remain  to  the  grantee  of  the  equity  of  redemp- 
tion ? It  may  be  that  the  satisfied  term  outstanding 
in  the  mortgagee  would  be  held  to  be  an  attendant 
term  for  the  benefit  of  the  mortgagor’s  grantee  who 
had  redeemed  it,  as  it  would  be  a manifest  wrong  to 
him  that  it  should  attend  the  reversion ; but  it  does 
not  follow  that  it  would  be  an  absolute  term  for  his 
benefit  for  1000  years.  If  so,  it  would  carry  with  it 
more  than  if  the  mortgagor  bad  carved  out  of  his 


(a)  Mad.  & Geld.  67. 
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reversion  some  positive  estate ; but  if  a redeemable 
interest,  then  how  and  when  redeemable,  and.  upon 
what  terms,  none  being  expressed  ? There  would  be 
difficulty  in  holding  this.  Such  a.  grant  then  might 
carry  with  it  nothing  whatever,  or  possibly  a redeem- 
able interest,  or  in  another  view  it  may  carry  with  it 
the  whole  estate  of  the  mortgagor ; and  Mr.  Coventry 
in  a note  to  Powell  on  Mortgages,  p.  260,  appears 
to  think  it  has  this  effect.  He  says,  that  “ a sale  of 
the  equity  of  redemption  is  generally  understood  to 
comprehend  a sale  of  the  reversion  also and  it 
appears  to  me  to  be  a sound  view  of  the  law  that  it 
should  be  so.  If  the  mortgagor  carve  a specific 
estate  out  of  his  reversion,  it  is  not  a sale  of  the 
equity  of  redemption,  but  a positive  creation  of  an 
estate.  If  he  carve  out  no  estate,  but  sell  and  con- 
vey eo  nomine  his  equity  of  redemption,  must  not 
his  grantee  take  either  nothing  at  all  or  the  reversion  ? 
and  if  the  reversion,  then  because  it  must  be  intended 
that  that  estate  in  which  alone  the  equity  of  redemp- 
tion resided  must  be  taken  to  be  granted  with  it,  in 
order  to  any  effect  being  given  to  the  grant.  If  this 
view  be  correct,  the  equity  of  redemption  could  not, 
upon  a grant  of  it,  subsist  separately  from  the  rever- 
sion. It  is  indisputable  that  the  mortgagor  may 
grant  either  his  reversion,  or  out  of  it  some  estate- 
entitling  the  grantee  to  redeem ; but  according  to  my 
view  of  the  law,  he  cannot  so  grant  the  equity  of 
redemption  as  to  make  it  subsist  of  itself  as  a separate 
and  independent  estate.  It  may  be  said  that,  suppos- 
ing it  to  be  so,  it  should  carry  with  it  the  mortgage 
term,  or  a term  commensurate  with  it.  I do  not  see 
this.  It  would  not  be  so  as  a necessary  legal  intend- 
ment, nor  is  there  anything  in  such  a grant  to  indi- 
cate that  the  grantor  meant  it  so. 


Again  : Suppose  a mortgagor  for  years  were  to  sell 
and  convey  his  reversion  with  an  express  reservation 
to  himself  of  the  eqpity  of  redemption.  It  is  difficult 
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perhaps  to  say  how  such  a conveyance  would  be  1851. 
construed.  I think  it  by  no  means  clear  that  he 
would  be  held  entitled  for  his  own  benefit  to  the  term  Sheidon/ 
which  he  had  mortgaged,  to  hold  it  as  an  absolute 
term  against  the  revisioner — the  revision  being  ex- 
pectant, not  upon  an  absolute;  but  upon  a conditional 
term.  But  even  if  he  were  held  so  entitled,  it  would  . 
not  affect  the  principle  that  the  equity  of  redemption' 
is  inherent  in  the  reversion,  because  he  would  be! 
held  so  entitled  only  upon  the  principle  that  he  had' 
created  out  of  his  reversion  an  absolute  term  com- 
mensurate in  point  of  time  with  the  mortgage  term  ; 
and  such  absolute  termor  would  have  in  him  the 
right  to  redeem,  as  purchaser  of  a portion  of  the 
reversionary  interest  of  the  mortgagor  expectant  upon 
the  conditional  term. 

* 

Or,  again  : Suppose  the  mortgage  money  and  inter- 
est paid  off  by  the  receipt  of  rents  and  profits,  the  Judgment 
condition,  upon  the  performance  of  which  the  term 
was  to  cease,  is  thus  performed,  at  least  in  equity, 
and  the  term  itself  at  an  end,  or  only  subsisting  as  a 
satisfied  term  to  attend  the  inheritance, — Is  not  the 
person  entitled  to  the  reversion  subject  to  that  con- 
ditional term,  necessarily  the  party  entitled  when 
that  to  which  his  reversion  was  subject  is  at  an  end  ? 

Or,  suppose  the  plaintiffs  voluntarily  to  have  paid 
off  the  mortgage  money, — the  reversioner  and  the 
mortgagee,  however,  being  different  persons,  could 
they  claim  the  residue  of  the  term  as  theirs  abso-' 
lutely ; and  upon  what  principle  ? They  claim 
under  Chisholm ; — no  term  remained  in  him.  To 
grant  their  claim  would  be  to  create  a new  estate,  a 
term  absolute,  unconditional,  for  1000  years.  The 
mortgagees  have  no  such  estate.  Could  the  rever- 
tioner  be  called  upon  to  create  such  an  estate  ? The 
utmost,  as  it  appears  to  me,  that  the  plaintiff  could 
ask  in  such  a case  would  be  that  they  should  be 
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1851.  recouped  by  the  revisioner  what  they  had  paid  in 
removing  the  term  out  of  his  way,  but  I do  not  see 
shJdon  h°w  ^ey  could  get  even  that. 

The  plaintiffs  claim  under  Chisholm’s  will.  What 
passed  by  that  will  ? No  term  of  1000  years — he 
had  no  such  term.  He  had  granted  such  a term 
conditionally.  What  remained  in  him  ? The  rever- 
sion, and  with  it,  as  inherent  in  it,  as  I conceive,  the 
equity  of  redemption.  The  reversion  was  in  them 
up  to  the  sheriff’s  sale ; by  that  the  reversion 
passed  to  the  purchasers.  If  they  now  claim  to  be 
entitled  to  a term  of  1000  years,  subject  to  the  mort- 
gage, they  claim  that  under  the  will  of  their  testa- 
tor which  their  testator  never  had.  What  he  had 
was  a reversion,  subject  to  a conditional  term. 
What  they  claim  is  an  ‘absolute  term  subject  to  a 
mortgage. 

judgment,  The  case  of  Plunket  v.  Pearson  (a)  is  authority 
for  the  position  that  the  reversion  of  lands  mortgaged 
for  a term  of  years  is  legal  assets  ; and  Mr.  Crabbe  in 
his  treatise  on  real  property  (b),  says  “ If  lands  in  fee 
be  mortgaged  for  a term  of  years,  the  equity  of  re- 
demption will  in  that  case  be  assets  at  law,  because 
the  reversion  which  attracts  the  redemption  being 
assets  at  law,  the  equity  of  redemption  ought  to  be 
so  too.” 

The  case  of  a dowress,  of  tenant  by  elegit,  by  the 
courtesy,  &c.,  appeal*  to  me  to  bear  a strong  analogy 
to  the  case  of  the  purchaser  of  the  reversion  at 
sheriff’s  sale.  The  dowress  being  dowable  of  the 
reversion  subject  to  a mortgage  term,  may  redeem 
the  mortgage  and  thus  remove  the  term  out  of  her 
way ; this  she  does  as  a quasi  reversioner. 

A tenant  by  elegit  is  also  entitled  to  redeem  such 


(a)  2 Atk.  294.  (£)  Sec  2264. 
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a mortgage.  He  must  do  so  in  virtue  of  the  charac-  1851. 
ter  he  has  acquired  from  having  taken  in  execution 
some  estate  of  the  mortgagor.  The  estate  taken  by  v.  ,, 
him  in  execution  could  not  be  the  term ; that  was  not  ° ‘ 
in  the  mortgagor,  nor  the  equity  of  redemption,  that 
not  being  liable  to  execution.  He  must  have  seized 
the  reversion,  and  being  in,  as  quasi  tenant  of  the 
reversion,  he  is  clothed  with  a character  which  en- 
titles him  to  redeem  the  mortgage  term.  It  is  true 
that  he  then  holds  the  land  not  as  his  own  but  to 
recoup  him  what  he  had  paid  and  to  satisfy  his 
own  debt.  This  he  does  because  the  law  gives  that 
effect  to  the  writ  under  which  he  becomes  tenant  in 
elegit.  He  acquires  by  that  writ  a qualified  interest 
in  the  reversion,  and  that  qualified  interest  carries 
with  it  the  right  to  redeem.  It  does  appear  to  me 
that  where  the  law  authorizes  a process  whereby  the 
absolute  interest  in  the  reversion  may  be  acquired, 
that  absolute  interest  must  equally  caiTy  with  it  the  jTJd(rnieni 
right  to  redeem.  In  each  case  the  reversion  is  taken 
in  execution  : in  each  case  a reversionary  interest  is 
acquired,  which  reversionary  interest  as  a general 
rule  attaches  to  it  the  equity  of  redemption.  An 
equity  of  redemption  'per  se,  can  no  more  be  taken 
in  execution  under  writ  of  elegit  than  under  writ  of 
fieri  facias ; but  under  both  the  reversion  may,  and 
so  the  equity  of  redemption  be  acquired  with  it. 

The  only  difference,  as  I conceive,  is,  that  under  the 
one  the  reversion  is  required  qualifiedly — under  the 
other  absolutely.  Its  being  acquired  absolutely  ap- 
pears to  me  a reason,  a fortiori , why  that  which*  is 
inherent  in  it  should  pass  with  it. 

It  has  been  held  by  this  court,  as  well  as  by  the 
Court  of  Queen  s Bench  of  this  province,  that  a re- 
version may  be  sold  under  a writ  of  fi.  fa.;  and  in 
the  former  hearing  of  this  cause  it  was  decided  that 
the  reversion  $f  Chisholm  in  the  mortgaged  premises 
in  question  passed  by  the  sheriff’s  sale.  In  that  I 
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1851.  concur.  Every  consideration  bearing  upon  the 
question  appears  to  me  to  lead  to  the  one  conclusion, 
Shfidon.  the  equity  of  redemption  is  inherent  in  the  re- 

version, and  that  it  passed  with  the  reversion  at  the 
sheriff’s  sale.  Assuming  that  the  devisees  under 
Chisholm's  will  had  the  power  to  grant  the  equity  of 
redemption,  leaving  the  reversion  intact,  still  no  act 
was  done  by  them,  changing  the  reversion  in  any  one 
point  from  the  reversion  which  Chisholm  had. 
Chisholm  had  the  reversion,  and,  as  I conceive,  as 
inherent  in  it  the  equity  of  redemption.  What 
Chisholm  had  was  sold,  unaffected — at  least  by  any 
act  of  his  devisees;  they  did  not  (even  if  they  could) 
effect  a severance  of  the  equity  of  redemption  from 
the  reversion.  » The  law  is  not,  I think,  to  be  taken  to 
have  severed  thes§  interests — the  reversion  from  that 
which  is  inherent  in  it.  It  has  not  that  effect  in  the 
case  of  an  elegit,  but  the  contrary;  and  in  regard  to 
judgment.  a severence  being  effected  by  Chisholm’s  creditors 
for  the  purpose  of  satisfying  their  debts  from  his 
estate,  it  was  plainly  against  their  interest  to  effect 
such  severence  ; and  they  are  not,  I thiqk,  to  be  taken 
to  have  done  that  which  was  not  necessary  for  them 
to  do  (for  the  reversion  was  clearly  saleable  at  auy 
rate),  and  which  if  they  did,  would  strip  that  which 
was  clearly  saleable  of  everything  valuable  about  it. 

It  was  questioned  in  argument  by  Mr.  Mowat ' for 
the  plaintiffs,  whether  the  reversion  was  properly 
saleable  at  law ; and  he  contended  that  its  being 
legal  assets  did  not  make  it  therefore  saleable  at  law  ; 
and  he  cited  Wilson  v.  Fielding  (a),  case  of  Ors.  of 
Cox  (b),  Hartwill  v.  Chitters  ( c ),  Clay  v.  Willis  (d), 
and  Baker  v.  Grey  (e).  In  hone  of  these  cases, 
however  did  the  assets  in  question  consist  of  a legal 
estate , unless  the  case  put  in  the  judgment  in  Wilson 
v.  Fielding  of  a lease  for  years  be  such  estate. . It  is 

(a)  2 Vern.  763.  ( b ) 3 P.  W.  342  ; (*•)  Amb.  306.  (a)  1 B.  & C. 

364.  (<?)  9 B.  & -C  459. 
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put  thus  : “ But  if  there  had  been  personal  assets,  as  1851. 
a lease  for  years,  a bond,  or  the  grant  of  an  annuity 
in  a trustee’s  name,  &c.”  I take  the  words  “ in  a .She^on. 
trustee’s  name  ” to  apply  to  all,  including  the  lease 
for  years,  but  even  if  not,  the  putting  of  a hypotheti- 
cal case  in  such  ambigious  terms,  and  not  very 
satisfactorily  reported,  would  be  a slender  ground 
on  which  to  hold  that  a reversion  was  not  saleable. 

I may  remark  too  in  regard  to  the  cases  of  the  Crs. 
of  Cox  and  Hartwell  v.  Chitters,  that  they  are  con- 
sidered as  of  questionable  authority.  In  the  argu- 
ment of  the  case  of  Sharp  v.  The  Earl  of  Scar- 
borough (< a, ),  Sir  J ohn  Mitford  said  of  them  that  they 
have  been  considered  as  over-ruled.  The  cases  of 
Clay  v.  Willis  and  Barker  v.  May,  were  clearly 
cases  of  equitable  assets. 

The  land  claimed  by  these  plaintiffs  was  assets 
for  the  satisfaction  of  the  debts  of  Chisholm.  If  there 
had  been  no  mortgage,  it  would  of  course  have  been  Jud°meiJtv 
legal  assets ; if  the  mortgage  had  been  in  fee,  then 
only  equitable  assets.  It  has  been  treated  as  assets 
at  law  by  sale  of  the  reversion.  Suppose  the  right 
to  redeem  to  be  in  the  plaintiffs,  these  lands  would 
still  be  assets,  and  liable  for  the  satisfaction  of  the 
debt  for  which  they  were  sold, — the  question  then 
is  little  more  than  whether  they  are  legal  or  equita- 
ble assets.  They  may  certainly  have  been  sold  at 
a great  sacrifice : that  frequently  happens  where 
lands  are  sold  by  legal  process,  or  under  the  direction 
of  a Court  of  Chancery ; and  the  sacrifice  in  this 
case  was  probably  greater,  if,  as  is  stated,  the  heir- 
at-law  of  Chisholm  was  present  at  the'  sale  and 
forbade  it,  stating  that  the  right  to  redeem  was  in  the 
heirs  or  devisees  of  Chisholm,  and  could  not  be 
sold.  If  in  truth  it  passed  with  the  sale  of  the 
reversion,  he  cannot  reasonable  complain  if  the  sale 
was  damped,  and  the  value  of  the  property  [depre- 
ciated by  his  denial  of  it. 


{a)  4 Ves.  541. 
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It  is  said  that  such  a sale  is  against  public  policy, 

I grant  that  a sale  of  land  subject  to  a mortgage  must 
generally  be  unsatisfactory,  and  that  it  would  be 
better  that  the  amount  due  should  be  first  ascertained 
and  settled  by  competent  authority,  as  a purchaser  ^ 
would  then  know  exactly  what  he  was  giving  for 
the  laud,  and  unless  this  be  the  case,  land  will 
almost  certainly  sell  to  a disadvantage.  It  is  certain, 
too,  that  where  the  title  is  in  dispute,  so  that  a pur- 
chaser buys  with  some  doubt  whether  there  is  not 
some  defect  in  it,  the  sale  will  be  injuriously 
affected.  Still,  these  are  not  reasons  in  law  to  avoid 
the  sale  on  grounds  of  public  policy.  The  case  of 
Doe  A usman  v.  Minthorne  (a)  cited  upon  this  point, 
certainly  does  not  go  that  length. 

In  considering  the  sale  which  has  taken  place,  in 
relation  to  the  objection  to  it  on  the  score  of  public 
policy,  it  should  be  borne  in  mind  that  the  legislature 
has,  by  express  enactment,  authorized  sales  of  the 
equity  of  redemption,  comprehending  such  sale  as 
has  taken  place  here  as  well  as  in  cases  where  the 
estate  is  purely  equitable.  Now,  however  impolitic 
such  a provision  may  appear  to  the  mind  of  a court, 
a sale  sanctioned  by  it,  cannot,  I conceive,  be  held 
objectionable  on  the  ground  of  public  policy.  When 
parliament  has  expressed  its  opinion  by  legislative 
enactment  that  such  sale  is  expedient  and  politic,  a 
court  is,  I think,  precluded  from  holding  it  to  be 
otherwise. 

The  circumstance  of  the  reversion  in  this  case 
being  purchased  by  the  mortgagee  of  the  term,  ap- 
pears to  me  to  be  a serious  difficulty  in  the  way  of  the 
plaintiffs.  The  term  has  at  law  merged  in  the  rever- 
sion, so  that  there  is  no  term  now  subsisting.  Whether 
a court  of  equity  would  keep  the  term  on  foot  and 
hold  the  reversioner  a trustee  of  the  term  for  the 


{a)  3 U.  C.  Q.  B.  «j3. 
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benefit  of  Chisholm’s  devisees,  may  admit  of  consider-  1850. 
able  doubt.  If  they  are  entitled  to  redeem,  and  upon 
redemption  to  hold  the  lands  for  an  absolute  term,  Sheldon/* 
the  reversioner  might  be  declared  a trustee  for  their 
benefit.  It  is  not  however  now,  a satisfied  term  sub- 
sisting in  law,  and  which  a court  of  equity  might 
decree  to  be  attendant  for  the  benefit  of  those  bene- 
ficially entitled,  but  a term  absolutely  merged , and  it 
would,  as  it  appears  to  me,  be  necessary  for  the  court 
to  direct  the  positive  creation  of  an  absolute  term  by 
the  reversioner  out  of  his  reversion. 

I should  have  been  of  opinion,  for  the  reasons  which 
I have  given,  that  the  equity  of  redemption  in  this 
case  passed  with  the  reversion  as  inherent  therein^ 
even  without  the  case  of  Viscount fiowne  v.  Morris. 

In  that  case  the  lands  were  situate  in  a manner  of 
which  the  plaintiff  was  lord ; a former  owner  of  the  judgment 
land  had  mortgaged  the  same  for  a term  of  1000 
years,  and  died  leaving  the  same  to  a natural  son  of 
one  Sarah  Anowsmith,  in  fee.  The  devisee  died 
intestate  and  without  heirs,  and  thereupon,  the  lord 
of  the  manor  claimed  the  land  by  escheat,  and  filed 
his  bill  against  the  mortgagee  to  redeem,  and  the 
mortgagee  defended  the  suit.  This  is  the  substance 
of  the  case.  It  was  held  by  Sir  James  Wigram,  that 
the  reversion  passed  to  the  lord  by  escheat,  and  with 
it,  as  inherent  in  the  land,  the  equity  of  redemption. 

Several  difficulties  existed  in  the  way  of  the  plain  tiff 
in  that  case  (as  will  appear  upon  a perusal  of  it.) 
which  do  not  apply  to  the  party  who  has  acquired 
the  reversion  here.  I should  say  that  this  case  is 
much  stronger  for  the  reversioner.  * 

It  had  been  decided  in  Burgess  v.  Wheate,  that 
when  the  estate  was  purely  equitable,  there  was  no 
escheat.  Sir  James  Wigram,  says:  “In  Burgess  v. 

Wheate  there  was  no  escheat  at  law.  The  object  of 

o VOL.  II. 
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1851.  that  suit  was  to  have  it  declared  that  where  cestui 
guv  trust  died  without  heirs  the  land  escheated  in 
Sheldon,  equity,  and  the  court  denied  it.  In  this  case  there  is 
an  escheat  at  law,  the  lands  have  escheated  to  the 
lord  subject  to  a mortgage  term  of  years,  created 
by  a late  tenant  of  the  fee,  and  the  fee  simple  at  law 
is  now  vested  in  the  lord.”  That  which  vested  the 
fee  simple  in  the  lord  and  with  it  the  equity  of  redemp- 
tion was  precisely  the  estate  which  passed  in  this 
case  by  sheriff's  sale,  viz  : a reversion,  subject  to  a 
mortgage  term  of  1000  years.  If  there  had  been  no 
reversion,  and  consequently  no  legal  estate,  nothing 
would  have  passed  to  the  lord  by  escheat,  just  a3, 
under  the  like  circumstances,  nothing  would  have 
passed  by  a sheriff’s  sale.  Sir  James  Wigram 
assumes  it  as  indisputable  that  an  equity  of  redemp- 
tion on  a mortgage  in  fee  would  not  escheat.  He 
says  further,  “ The  lord  takes  in  reversion ; he  resumes 
judgment.  the  possession  of  the  land  .upon  the  determination  of 
the  grant  to  the  tenant.  His  estate  is  the  old  fee,  of 
which . he  becomes  seized  in  possession,  upon  the 
extinction  of  the  tenancy  and  he  asks  : “ Is  it  true 
that  when  the  lord  by  force  of  his  legal  right,  thus 
resumes  the  land  upon  the  determination  of  the 
estate  of  the  tenant  of  the  freehold,  no  equity  what- 
ever which  remained  in  the  tenant  can  pass  to  the 
lord?”  Again,  “ when  the  lord  takes  the  inheritance 
as  escheated,  he  takes  the  term  as  attendant  upon 
and  following  the  fate  of  the  inheritance,  according 
to  Sand's  case,  Pawlett's  case,  and  Lord  Jeffries' 
determination. 

In  another  part  of  his  judgment  he  says  : “ As  a 
general  proposition,  whatever  estate  or  benefit  the 
tenant  retains  which  would  have  passed  to  his  heir, 
if  he  had  any,  and  which  could  be  the  subject  of 
grant,  that  the  lord  by  escheat  may  claim.  Now, 
an  equity  of  redemption  is  in  all  respects  an  interest 
of  the  nature  of  those  which  at  law  would  pass  to 
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the  lord  by  escheat.  It  is  an  estate  or  interest  in  the  1851. 
land  reserves  or  retained  by  the  tenant,  vested  in  him 
at  the  time  of  his  death  without  heir,  which  would  v. 

-l-i-i  Si  Sheldon. 

descend  to  his  heir  if  he  had  one,  and  which  may 
be  the  subject  of  grant.”  " The  equity  of  redemp- 
tion is  an  estate  in  the  land,  not  aliened.  The 
equitable  interest  in  an  attendant  term  will  pass  to 
the  lord  with  the  legal  freehold.  Why  should  not  an 
escheat  of  the  freehold  carry  with  it  the  mortgagor’s 
estate  in  the  land,  and  the  right  to  make  the  term 
attendant  by  paying  the  mortgage  money  ? Why  is 
the  legal  estate  which  in  this  case  the  lord  takes 
without  the  aid  of  this  court,  not  to  draw  to  it  this 
particular  equitable  interest  ?”  These  questions  of 
Sir  James  Wigram  seem  to  me  to  be,  in  their  spirit, 
equally  applicable  to  this  case.  It  may,  I think,  with 
equal  force  and  propriety  be  asked,  why  is  the  legal 
estate  which  in  this  case  the  person  who  has  ac- 
quired the  reversion  takes  without  the  aid  of  this 

x , Judgment 

eourt,  not  to  draw  to  it  this  particular  equitable 
interest?  In  concluding  his  judgment,  Sir  James 
Wigram  observes — “Upon  the  whole,  deferring  en- 
tirely to  the  authority  of  Burgess  v.  Wheate,  I think 
this  case  is  unaffected  by  it,  and  that  this  is  a case 
in  which  I am  bound  to  hold,  that  an  equitable  right 
of  this  nature  inherent  in  the  land,  and  retained  by 
the  tenant  at  the  time  of  his  death  without  heirs, 
which  would  have  descended  upon  his  heirs,  and 
which  might  be  the  subject  of  grant,  passed  with  the 
land  to  the  lord  claiming  by  escheat,  and  may  be 
enforced  in  this  court  by  subpoena.” 


There  are  other  passages  in  the  able  judgment  of 
Sir  James  Wigram  which  bear  upon  the  question 
involved  in  this  case.  I selected  those  which  I have 
read  as  peculiarly  applicable— as  shewing  the  prin- 
ciple upon  which  he  held  the  equity  of  redemption 
to  pass  to  the  lord  to  be  the  same  principle  as  must, 
in  my  opinion,  govern  this  case.  In  Downe  v. 
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1851.  Morris , the  lord  acquired  by  escheat  the  reversionary 
interest  of  the  mortgagor,  being  a reversion  subject 
sheidon.  a mortgage  term  of  1000  years.  In  this  case,  the 
defendant  acquired  by  purchase  the  reversionary 
interest  of  the  mortgagor,  being  a reversion  subject 
to  a mortgage  term  of  1000  years.  The  estate  ac- 
quired was  in  both  cases  the  same.  In  my  mind, 
the  case  of  Downe  v.  Morris  is  a direct  authority  for 
the  equity  of  redemption  passing  with  the  reversion. 
I should  have  felt  bound  by  it  even  if  I had  not  been 
led  to  the  same  conclusion  by  the  reasons  which  I 
have  given. 

I have  entered  more  at  large  into  this  subject  than 
I otherwise  should  have  done,  from  being  aware, 
from  the  former  judgment  given  in  this  cause,  that  I 
have  the  misfortune  to  differ  from  the  learned  judges 
who  concurred  in  that  judgment — his  lordship  the 
Chancellor  and  Mr.  Jameson  the  late  Vice-Chancellor 

udgment. 

— his  lordship  the  Chancellor  retaining  the  opinion  ex- 
pressed in  that  judgment ; but  with  the  greatest  re- 
spect for  that  opinion,  I have  been  unable  to  come  to 
any  other  conclusion  than  that  which  I have  expressed. 

• I am  of  opinion  that  the  plaintiffs  are  not  entitled  to 
redeem. 

Some  points  were  raised  by  the  defendants  at  the 
hearing,  which,  with  the  view  I take  of  the  case,  it  is 
unnecessary  to  determine.  Upon  these  points  there- 
fore I express  no  opinion. 

Spragge,  V.  C.,  proceeded  to  observe,  that  as  two 
only  of  the  members  of  the  court  were  in  a position 
to  give  judgment  in  this  cause  ( Eston , V.  C., 
having  been  concerned  in  the  cause  while  at  the  bar), 
and  as  these  two  differed  in  opinion,  it  became  ne- 
cessary, in  order  to  some  judgment  being  given,  that 
: one  should  concur  pro  forma  in  the  judgment  of  the 
other,  as  without  that  neither  party  would  be  in  a 
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position  ever  to  carry  the  cause  to  the  Court  of  1850. 
Appeal  ; that  an  appeal  appeared  probable,  and  he^^hS^to 
thought  it  should  properly  fall  upon  that  party  who  She^on. 
had  his  opinion  only  in  his  favor,  the  other  party 
having  had  the  opinion  of  two  members  of  theJudgment 
court ; and  his  lordship  the  Chancellor  retaining 
upon  the  rehearing  of  the  cause  the  opinion  he  had 
expressed  on  the  former  hearing.  The  learned  Vice 
Chancellor  therefore  concurred  pro  forma  with  the 
Chancellor. 


Creelman  v.  Clefford. 

Practice — fjth  order — infant  defendants. 

Held  per  Cur. — Spragge,  V.  C.  dissentiente — that  in  suits  against  infant 
defendants,  the  court  would  make  a decree  for  summary  reference  to 
the  master  under  the  77th  order  of  May,  1850  : the  decree,  however, 
directing  that  in  the  proceedings  before  the  Master  .the  plaintiff 
should  be  obliged  in  the  first  instance  to  prove  the  execution  of  the 
conveyances. 

This  was  a suit  for  the  foreclosure  of  mortgage ; statement, 
and  Mr.  Morphy,  for  the  plaintiff,  moved  for  the  usual 
decree  of  reference  under  the  77th  order  of  May,  1850, 

— some  of  the  defendants  being  infants. 

Mr.  Turner — amicus  curice — said  it  had  been  de-  Argument; 
cided  in  England  that  infants  were  not  within  the 
operation  of  the  order  authorizing  the  plaintiff  to  file 
a traversing  note  ; and  therefore  it  might  be  doubted 
if  liable  to  be  proceeded  against  under  this  order. 

The  cause  stood  over  for  consideration. 

The  Chancellor.- — This  motion  stood  over  for 
the  purpose  of  considering  a doubt  suggested  at  the 
hearing,  whether  the  77th  order  of  May,  1850,  be Jud§rmett* 
applicable  in  the  case  of  infant  defendants.  Upon 
consideration,  I think  that  doubt  unfounded.  In 
framing  that  order,  we  proceeded  upon  the  opinion- 
that  in  the  cases,  and  for  the  purposes  embraced  in 
that  order,  we  might  safely  and  advantageously  pro- 
ceed upon  affidavit  evidence ; meaning  by  that  term 
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1851.  to  comprehend  the  affidavits  of  the  parties — such 
evidence,  in  short,  as  is  acted  upon  in  ordinary  mo- 
ciefford.  tions-  Where  the  preliminary  questions  are  free 
from  doubt — and  they  are  so  in  a great  majority  of 
cases — this  mode  of  procedure  is  obviously  unexcep- 
tionable. To  such  cases,  the  form  given  in  schedule 
C,  appended  to  the  orders  of  January,  1851,  was 
intended  to  apply.  But  the  order  is  not  confined  in 
its  application  to  such  cases.  Instances  may  arise 
where  greater  detail  in  the  number  and  form  of  the 
affidavits  may  be  proper  ; and  then,  notwithstanding 
some  conflict,  the  balance  may  be  so  clearly  in  favor 
of  the  plaintiff  as  to  make  it  the  duty  of  the  court  to 
order  the  reference.  Each  case  of  that  kind  must  be 
determined  by  the  court  upon  its  own  circumstances, 
with  a view,  however,  to  this  consideration,  that  it 
was  not  the  intention  to  withdraw  from  the  ordinary 
course  of  proceeding  cases  in  which  the  preliminary 
judgment,  question  should  be  found  involved  in  doubt. 

Subsequent  experience  does  not  shake  my  confi- 
dence either  in  the  justice  or  expediency  of  this  mode 
of  procedure ; and  I think  it  as  applicable  to  infant 
cases  as  others ; especially  having  reference  to  the 
4th  of  the  orders  of  January,  1851,  under  which  the 
interest  of  the  infant  may  be  as  carefully  guarded  in 
this  as  the  ordinary  mode  of  proceeding. 

With  that  view,  I think  that  in  foreclosure  suits, 
where  there  are  infant  defendants,  the  decree  should 
direct  the  Master  to  require  proof  in  the  first  instance, 
as  to  the  execution  of  the  mortgage  deed,  and,  that 
having  been  established,  the  reference  will  proceed 
in  the  ordinary  way. 

Esten,  Y.  C.,  concurred  in  the  opinion  expressed  by 
his  lordship  the  Chancellor. 

Spragge,  Y.  C. — The  order  under  which  this  appli- 
cation is  made,  provides,  that  in  suits  for  an  account,. 
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or  where  an  account  is  necessary,  when  the  court  can  1850. 
proceed  to  the  ultimate  decision  of  the  case,  and  where 
the  state  of  such  account  only , and  not  the  accounta-  ciefford. 
bility  of  the  defendant , is  the  matter  in  question  ; and 
in  suits  for  the  redemption  or  foreclosure  of  mort- 
gages, where  the  state  of  the  account,  or  the  account 
and  the  priority  of  the  incumbrances,  form  the  only 
subject  of  inquiry , the  plaintiff  may  apply  to  the  court 
for  a summary  reference.  It  has  been  the  practice 
under  the  direction  of  the  court  to  produce  on  the 
hearing  of  the  application  an  affidavit  of  the  plaintiff, 
verifying  the  plaintiff’s  bill. 


In  this  case  the  defendant  is  an  infant — the  suit 
for  the  foreclosure  of  a mortgage ; and  the  question 
is,  whether  the  plaintiff  is  entitled  upon  the  usual 
affidavit,  without  more,  to  an  order  for  a summary 
reference.  Has  he  established  that  the  state  of  the 
account,  or  that  and  the  priority  of  the  incumbrances, 
form  the  only  subject  of  inquiry  ? In  the  case  of  an 
adult,  I should  have  doubted  (if  I had  not  found  the 
practice  otherwise),  whether  the  plaintiff  would  not 
have  been  bound  to  prove  such  mortgage  and  assign- 
ment as  would  have  left  as  the  only  subject  of  inquiry 
the  state  of  the  account,  or  that  and  the  priority  of 
the  incumbrances.  I take  it  that  such  proof  must  be 
held  to  be  unnecessary,  on  the  ground  that  a defen- 
dant shewing  no  cause  against  the  reference  prayed, 
must  be  taken  as  admitting  those  matters  which 
are  necessarily  preliminary  to  such  an  inquiry ; the 
court  requiring  also  as  a protection  to  the  defen- 
dant, in  addition  to  the  notice  served  upon  him,  the 
plaintiff’s  affidavit  in  verification  of  his  bill.  In  the 
case  of  an  infant,  however,  the  circumstance  of  no 
cause  being  shewn  against  the  reference  prayed 
cannot  be  taken  as  against  him,  as  an  admission  of 
anything.  The  plaintiff’s  affidavit  is  not,  in  my 
opinion,  evidence  against  the  defendant  in  proof  of 
the  facts  which  must  be  established  in  order  to  the 
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1851.  state  of  the  account  (or  that  and  priority  of  incum- 
brances)  being  the  only  subject  for  inquiry.  Grant- 
ciefford.  ing  that  court  might  make  an  order  that  the 
plaintiff’s  affidavit  in  such  a case  should  suffice  for 
proof  of  the  execution  of  the  mortgage,  and  of  any 
other  documents,  or  of  facts  preliminary  to  the  in- 
quiry asked  for,  still,  no  such  order  is  made,  nor  any 
order  giving  any  effect  to  the  plaintiff’s  affidavit  of 
verification  or  to  the  circumstance  of  cause  not  being 
shewn  against  the  application.  The  rule  is,  that 
against  an  infant  the  case  must  be  proved  by  strict 
evidence,  and  this  even  though  the  facts  are  not  dis- 
puted by  those  acting  for  him ; even  though  admitted 
in  the  answer  put  in  on  his  behalf.  He  is  not  taken 
as  admitting  anything.  If  a formal  admission  of  a 
fact  in  an  answer  put  in  for  him  does  not  dispense 
with  proof  of  that  fact,  it  is  impossible,  as  it  appears 
to  me,  to  take  it  as  admitted  upon  his  mere  silence 
judgment,  or  failure  to  appear.  Many  instances  might  be 
adduced  of  the  extreme  care  taken  by  the  courts  that 
all  facts  affecting  the  rights  of  infants  shall  be  strictly 
proved  against  them.  For  instance,  a deed  proved 
for  an  infant  when  a plaintiff,  was  ordered  to  be 
proved  anew  against  him  when,  upon  an  amend- 
ment of  the  bill,  he  became  a defendant  (a).  So  in 
suits  for  foreclosure  where  any  of  the  defendants  are 
infants,  an  application  cannot  be  made  for  a sum- 
mary reference  under  7 Geo.  II.  c.  20,  because, 
although  all  the  adult  defendants  may  make  the 
necessary  admission,  no  such  admission  can  be 
made  by  or  on  behalf  of  the  infants  ( b ).  Again,  in 
a suit  by  infant  plaintiffs  and  no  replication,  the 
effect  is  different  from  what  it  would  be  in  the  case 
of  an  adult  plaintiff;  the  defendant  being  bound  to 
prove  his  answer  as  if  the  answer  had  been  traversed  : 
so  held  by  Lord  Hardwicke  in  Legard  v.  Sheffield  (c) ; 


(a)  Plunkett  v.  Gorrie,  2 Sch.  & L.  159.  (6)  Lushington  v.  Price,  9 

Sim.  651  ; Green  v.  Mitchell,  10  Sim.  484.  ( c ) 2 Atk.  377. 
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and  as  in  that  case  a failure  to  reply  was  not  taken  1850. 
as  an  admission  of  any  fact  alleged  by  the  defen- 
dant — though  in  the  case  of  an  adult  plaintiff  it  cleJord 
would  have  been — so  here  a failure  to  shew  cause 
cannot  be  taken  as  an  admission  of  any  fact  alleged 
by  the  plaintiff;  though  in  the  case  of  an  adult 
defendant  that  effect  appears  to  have  been  given  to 
it.  I say  this,  conceiving  that  the  plaintiff’s  affidavit 
of  verification  is  protective  only,  and  not  evidence ; 
and  that  the  reason  of  evidence  being  dispensed 
with  must  be  because  the  failure  to  appear  must  be 
taken  as  an  admission. 

Another  instance  of  the  great  caution  of  the  court 
in  case  of  infants,  is,  that  they  will  take  no  admission  . 
on  their  behalf  on  which  to  found  a case  for  the 
opinion  of  a court  of  law  (a). 

Since  writing  the  above  I have  met  with  the  case  Judgment, 
of  Smith  v.  Canstant,  reported  at  p.  97  of  the  “ Jurist” 
of  the  present  year.  The  plaintiff  claimed  as  equitable 
mortgagee,  and  proceeded  by  claim ; and  the  plain- 
tiff’s affidavit  was  offered  in  proof  of  the  handwriting 
of  the  defendant  to  a memorandum  of  deposit ; when 
V.  C.  Knight  Bruce  said,  “ I cannot  permit  the  plain- 
tiff to  be  a witness  on  her  own  behalf  in  a suit  by 
claim,  any  more  than  I could  had  she  filed  her  bill.’* 

After  hearing  the  argument  of  counsel,  the  learned 
Vice  Chancellor  observed,  “ What  is  wanted  here, 
is  proof  of  the  handwriting  of  defendant  to  a particu- 
lar document,  to  which  the  plaintiff  has  sworn,  but  I 
cannot  receive  her  affidavit  as  evidence.”  The  mat- 
ter stood  over,  and  the  plaintiff’s  case  was  proved 
by  evidence  other  than  her  own  affidavit.  Evidence 
was  given  on  behalf  of  the  defendant,  and  the  usual 
decree  made  for  the  plaintiff. 


(a)  Hawkins  v.  Luscombe,  2 Swanst.  375. 
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1851.  Looking  at  the  terms  of  the  order  under  which 
this  application  is  made,  and  the  circumstance  of  the 
ciefford.  defendant  in  this  case  being  an  infant,  I cannot  help 
thinking,  with  deference  to  the  opinion  of  his  lord- 
ship  and  my  brother  Esten , that  the  plaintiff  is  not 
entitled  to  any  decretal  order  until  he  proves  his  case 
against  this  infant  defendant  by  regular  evidence. 


Waters  v.  Shade. 

Practice — Opening  publication. 

Where  qn  the  examination  of  a witness  on  the  24th  of  January,  a per- 
son’s name  was  mentioned  as  having  been  resident  on  a lot  adjoining 
the  premises  in  question  in  the  cause,  and  on  the  28th  of  March, 

, after  publication  had  passed,  the  cause  set  down  for  hearing,  and  a 
Judgment.  subpoena  to  hear  judgment  served,  the  defendant  moved  for  leave  to 
open  publication  rnd  examine  as  a witness  the  person  whose  name 
had  been  mentioned,  and  who  he  had  sworn  could  give  material  evi- 
dence— the  motion  was  refused,  with  costs. 

The  bill  in  this  case  was  filed  to  set  aside  the 
registration  of  the  deed  of  the  defendant.  The  trans- 
actions giving  rise  to  the  suit  occurred  about  the 
year  1822-3.  Witnesses  had  been  examined,  publi- 
cation passed,  and  the  cause  in  the  paper  for  hearing. 
On  the  examination  of  one  of  the  witnesses  in  the 
cause  on  the  21th  of  January,  it  was  stated  that  one 
Philip)  Salzberry  had,  at  the  time  of  the  plaintiff’s 
obtaining  his  deed,  resided  next  to  the  premises  in 
question  in  this  cause : Thereupon  the  defendant 
Shade  made  affidavit  that,  since  the  examination  of 
the  witnesses  in  this  cause,  and  after  the  13th  day 
of  February  deponent  had  discovered  and  believed 
that  Philip  Salzberry,  an  intelligent  and  sober  man 
and  of  excellent  character,  could  give  material  evi- 
dence in  the  cause,  and  was  a material  and  neces- 
sary witness  for  deponent  therein ; that  one  point  in 
question  between  the  parties  was  as  to  whether  a deed 
or  alleged  deed,  under  which  plaintiff  claimed, 
was  executed  by  the  grantor  at  or  long  after  the  date 
thereof ; and  that  Salzberry  was  able  to  give  clear 
and  definite  evidence  on  the  point,  and  fixes  the 
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time  by  reference  to  the  date  of  his  own  marriage  1850. 
and  a book;  that  upon  deponent  hearing  that 
Salzberry’ s name  had  been  mentioned  by  the  wit-  Sh^e. 
nesses  as  a person  who  had  resided  next  to  the  lot 
of  land  mentioned  in  the  pleadings,  he  had  gone  to statement- 
and  obtained  from  Salzberry  the  information  set 
forth  in  his  affidavit,  and  that  such  information  was 
given  without  any  inducement  or  reward,  or  promise 
thereof. 

Upon  this  affidavit,  a motion  was  made  on  behalf 
of  Shade  to  open  publication  and  permit  him  to  ex- 
amine Salzberry  as  a witness — Shade  undertaking 
to  do  so  forthwith  and  not  delay  the  hearing  of  the 
cause ; and 

Mr.  Mowat,  for  the  defendant,  cited  Vinter  v.  Argument.. 
Bickley  {a),  Lowe  v.  Firkins  (b)  Moody  v.  Leeming 
(c),  in  support  of  the  application. 

Mr.  McDonald , contra,  cited  Patterson  v.  Scott  (d), 
and  Daniel’s  Chancery  Practice,  p.  1136,  Perkin’s  ed 
and  the  note  on  that  page,  as  shewing  the  practice 
pursued  in  the  courts  in  the  United  States  in  such 
cases,  and  whose  system  of  taking  evidence  corres- 
ponded with  our  own. 

Esten,  V.  C.* * — This  was  an  application  to  open  judgment. 
publication  and  examine  a witness,  not  delaying  the 
hearing  of  the  cause,  which  had  been  set  down  to 
be  heard,  and  a subpoena  to  hear  judgment  issued  and 
served.  The  affidavit  filed  on  the  occasion  stated 
the  materiality  of  the  evidence ; and  the  ground  laid 
for  the  application  to  us  is,  that  the  person  proposed 
to  be  examined  had  been  named  by  some  of  the  wit- 
nesses in  the  course  of  the  examination  as  a person 


(a)  Price  460.  ( b ) McClel.  73*!  k)  1 Mad.  85.  ( d ) Ante  vol.  1, 

page  582. 

* The  Chancellor  was  concerned  in  the  cause  while  at  the  bar. 
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1851.  who  resided  on  the  lot  adjoining  the  land  in  ques- 
tion  in  the  cause,  and  that  the  defendant  had  there- 
shade.  upon  immediately  applied  to  him,  and  learned  the 
particulars  which  it  was  now  desired  to  prove 
through  the  medium  of  his  testimony.  The  applica- 
tion was  opposed ; and  I am  of  opinion,  after  con- 
sideration, that  although  it  is  true  that  it  is  not 
necessary  here  as  in  England,  in  support  of  applica- 
tions of  this  nature,  to  shew  that  the  evidence 
already  received  had  not  been  seen — as  this  rule 
would  exclude  such  applications  altogether — yet 
this  very  fact  ought  to  make  the  court  more  guarded 
and  cautious  in  granting  them ; and  that  it  is  a 
sound  rule  to  lay  down,  that  they  never  should 
be  granted  unless  it  appear  that  notwithstanding 
due  and  reasonable  diligence  has  been  used  the 
evidence  proposed  to  be  taken  could  not  have  been 
obtained  in  the  ordinary  course.  In  the  present  case, 
judgment.  if  appeared  that  the  circumstances  of  this  witness 
having  resided  on  the  adjoining  lot  was  esteemed  by 
the  defendant  a sufficient  reason  for  applying  to  him 
immediately.  The  same  motive  should  have  led  to 
previous  enquiry  as  to  who  were  the  persons  residing 
in  the  neighbourhood,  and  if  such  enquiry  had  been 
made  it  would  have  led  to  the  discovery  of  this 
evidence  in  time  for  it  to  have  been  obtained  in  the 
course  of  the  general  examination.  This  application 
must  therefore  be  refused,  with  costs. 

Spragge,  Y.  C. — The  defendant  Shade  applies  for 
leave  to  examine  a person  named  Salzberry  as  a 
witness.  Publication  has  passed,  and  the  cause  is 
in  the  paper  for  hearing.  The  point  to  which  the 
defendant  desires  to  examine  this  person  is  one  upon 
which  evidence  has  been  given  on  both  sides,  viz., 
the  actual  time  of  the  execution  of  the  deed  under 
which  the  plaintiff  claims.  Salzberry  was  not  present 
at  the  execution  of  the  deed  ; but  it  is  alleged  that 
he  can  fix  the  time  by  reference  to  his  own  marriage 
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and  a book.  Witnesses  already  examined  have  1850. 
attempted  to  fix  the  time  by  circumstances  within 
their  own  knowledge  occurring  about  the  same  time,  shade. 
and  have  differed  very  materially.  Salzberry’s  name 
was  mentioned  in  the  evidence  of  one  of  the  wit- 
nesses examined  on  the  24th  of  January  last,  but  only 
as  residing  on  a lot  adjoining  the  one  in  question ; 
and  this  appears  to  have  set  the  defendant  upon 
enquiry.  He  appears  to  have  leased  a lot  to  one  of 
the  former  witnesses.  The  evidence  already  given 
in  relation  to  the  point  upon  which  the  defendant 
desires  to  examine  Salzberry  has  been  that  of  persons 
living  in  the  neighborhood  at  the  time.  One  would 
suppose  that  Salzberry , living  on  the  adjoining  lot 
and  probably  cognizant  of  the  dealings  and  transac- 
tions of  his  neighbours  of  such  a nature  as  those 
deposed  to,  would  have  been  inquired  of  by  the  par- 
ties before  as  to  his  knowledge  in  the  matter.  The 
circumstance  which  has  suggested  the  enquiry  nowJudgment 
might  reasonably  have  been  expected  to  suggest  it  to 
the  defendant  when  getting  up  his  evidence  before 
his  other  witnesses  were  examined.  Again,  the  time 
which  has  elapsed  since  the  mention  of  Salzberry  s 
name  in  evidence,  24th  January,  to  the  time  of  the 
application,  28th  March,  has  not  been  sufficiently 
accounted  for  as  so  diligently  employed  in  examin- 
ing as  to  the  evidence,  and  applying  for  leave  to 
give  it,  as  upon  an  application  of  this  nature  it  was 
incumbent  upon  the  defendant  to  shew.  He  might, 
for  all  that  appears,  have  given  the  evidence  of  this 
person  when  he  gave  the  evidence  of  other  neigh- 
bours ; and  since  his  name  suggested  inquiry,  there 
has  not  been  that  active  diligence  in  making  the 
application  which  there  should  have  been.  The  object 
of  the  application  is  to  strengthen  the  defendant’s  case 
upon  a point  on  which  both  sides  have  given  evidence, 
and  which  evidence  is  known  to  the  party  applying. 

The  fact  of  its  being  so  known  would,  in  England, 
be  a bar  j[to  the  application.  To  make  it  so  here,. 
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1850.  where  the  evidence  is  always  known,  would  close  the 
door  against  all  such  applications ; but  it  is  manifest 
shlde.  that  the  English  rule  affords  a valuable  safeguard 
against  the  patching  up  of  the  weak  points  of  a case, 
by  evidence  collected  after  the  testimony  for  the 
opposite  party  is  closed. 

Being  without  that  safeguard  here,  it  behoves  the 
court  to  be  certainly  not  less  stringent  than  the 
English  practice  warrants,  in  allowing  evidence  to 
be  given  under  such  circumstances.  It  is,  I think, 
at  least  doubtful  whether  such  an  application  would 
be  granted  in  England  under  the  circumstances  in 
which  it  is  applied  for  here;  while  it  is,  I think, 
clear  that,  if  in  England  evidence  were  taken  openly 
as  it  is  here,  the  court  would  grant  such  applications 
in  very  rare  instances  indeed.  The  language  of  Lord 
Eldon,  in  WhitelocJce  v.  Baker  (a),  is  very  forcible 
upon  this  point.  He  says  “ that  no  more  dangerous 
judgment.  procee(jing  can  take  place  than  permitting  parties  to 
make  out  evidence  by  piece-meal,  and  to  make  up  the 
deficiency  of  original  depositions  by  other  evidence,” 
and  in  another  place,  speaking  of  the  danger  of  ad- 
mitting further  evidence,  after  the  party’s  having  an 
opportunity  of  seeing  that  it  would  not  be  convenient 
to  hear  the  cause  upon  the  evidence  on  which  he 
originally  intended  to  hear  it,  he  says  “ the  danger 
from  that  would  be  enormous.” 

This  danger  appears  to  be  fully  appreciated  in  the 
United  States.  Mr.  Perkins,  in  his  note  to  Daniel's 
Practice  (6),  says,  "The  court,  by  extreme  rigor, 
endeavours  to  guard  against  the  abuse  of  introducing 
testimony  to  meet  that  which  has  been  produced  ; 
and  accordingly  it  has  been  held,  that  if,  after  publi- 
cation has  passed,  the  substance  of  the  testimony 
taken  on  a material  point,  upon  which  further  testi- 
mony is  sought,  has  been  disclosed  to  the  party 


(a)  13  Ves.  512.  (b)  p.  1136. 
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applying,  it  is  too  late  to  move  to  Open  or  enlarge  the  1851. 
rule  on  affidavit  ” 

V. 

I think  it  very  important  that  no  loose  practice 
upon  this  point  should  obtain  here  ; and  that  it  would  judgment, 
be  of  dangerous  tendency  to  lay  down  a precedent 
which  would  open  a door  to  so  serious  an  abuse  as 
that  which  is  so  carefully  guarded  against  both  in 
England  and  America.  I think  this  application 
should  be  refused,  and  with  costs. 


Mair  v.  Kerr. 


Practice — Foreclosure — Infant  defendants — Re-hearing . 

Where  a decree  of  foreclosure  against  an  infant  defendant  did  not  re-  jan  7 & 14 
serve  a day  after  his  attaining  twenty-one  to  shew  cause,  and  upon  Feb.  7, 
his  attaining  his  majority  the  infant  applied  upon  affidavits  to  put  in  March  25, 
a new  answer  and  raise  a fresh  defence  : Held  per  Cur.  (Blake  C.,  ^^May  20*, 
absente),  that  the  relief  asked  could  not  be  obtained  without  a re-hear-  1850. 
ing  of  the  cause,  and  the  motion  was  therefore  refused  with  costs. 

Upon  the  re-hearing  of  a cause  where  the  decree  of  foreclosure  did  not 
reserve  a day  to  the  infant  \^Held per  Cur.  (Blake  C.,  dissentiente ), 
that  in  decrees  of  foreclosure  against  infant  defendants,  a day  to  shew 
cause  after  attaining  twenty-one  must  be  reserved  to  the  defendants. 

Where  under  such  decree,  an  application  is  made  to  put  in  a new  ani 
swer  for  the  purpose  of  raising  a defence  different  from  that  set  up  by 
the  guardian  of  the  infant,  the  application  must  be  founded  on  affi- 
davits shewing  that  the  new  defence  is  a proper  one  to  be  permit- 
ted to  be  raised  ; — where,  therefore,  the  ground  of  the  application 
was,  that  the  mortgagor  was  a mere  trustee  for  others,  and  the  affi- 
davit in  support  of  the  motion  did  not  state  that  the  plaintiff  had 
notice  of  such  alleged  trust, — the  motion  was  refused,  with  costs. 

(Esten,  V.  C.,  diss.) 

This  was  a foreclosure  suit  against  an  infant  de- 
fendant. The  bill  was  filed  on  the  2nd  of  June,  1816,statemenU 
the  mortgage  having  been  made  on  the  20th  of 
December,  1836.  Neither  the  decree  nor  the  final 
order  of  foreclosure  gave  the  infant  a day  to  shew 
cause  after  attaining  the  age  of  twenty-one. 

The  defendant  came  of  age  on  the  27th  day  of 
December,  1850,  and  now  moved  that  he  might  be 
at  liberty  to  put  in  a new  answer,  for  the  purpose  of 
raising  the  defence  of  usury ; and  that  the  mortgagor 
(the  father  of  the  defendant),  was  merely  *a  trustee 
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1851.  for  two  persons,  named  Margaret  Fowles  and  Catha- 
rine  John.  The  defendant,  in  his  affidavit  filed  upon 
Kei.r.  this  motion,  swore  that  he  had  made  enquiry  into  the 
facts  and  circumstances  connected  with  the  mort- 

statement.  gage  transaction,  and  was  satisfied  therefrom  that  the 
mortgage  was  an  usurious  transaction  between  the 
plaintiff  and  the  defendant’s  father ; and  believed  that 
satisfactory  proof  thereof  could  be  adduced ; and  the 
defendant  further  swore,  that  he  had  been  informed 
and  believed  “ that  the  said  William  Johnston  Kerr 
was  in  fact  at  the  time  of  the  execution  of  the  said 
mortgage,  and  up  to  the  time  of  the  absolute  fore- 
closure thereof,  a trustee  only  of  the  premises  com- 
prised therein  for  Margaret  Fowles  and  Catharine 
John , who,  as  this  deponent  hath  been  informed  and 
believes,  were  then  the  true  and  beneficial  owners 
of  the  said  premises,  and  that  the  said  Catharine 
John  still  is  entitled  thereto;  and  this  deponent  has 
been  informed  and  believes,  that  the  said  Margaret 
Fowles  and  Catharine  John  were  in  possession  of  the 
said  premises  or  the  greater  part  thereof ; or  the  rents 
and  profits  of  the  same  premises  at  the  time  of  the  date 
and  execution  of  the  said  mortgager 

Argument.  ]\qr.  Turner,  for  the  defendant,  cited  Price  v. 
Carver  (a),  to  shew  that  a decree  of  foreclosure 
against  an  infant  not  reserving  a day  to  shew  cause 
after  attaining  twenty-one,  was  erroneous.  It  is  laid 
down  in  books  of  practice  that  an  infant  attaining 
full  age  can  shew  error  in  the  decree.  Here  we  shew 
error  in  the  decree,  as  it  does  not  contain  the  clause 
giving  him  a day  after  attaining  twenty-one  to  make 
a defence  to  the  suit.  Neither  does  the  decree  direct 
a reference  to  the  ipaster  to  enquire  whether  a 
sale  or  mortgage  would  be  most  for  the  benefit  of  the 
infant. 

[Esten,  V.  C. — Suppose  that  this  is  error  in  the 
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(a)  3 M.  & C.  157. 
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decree — if  your  client  were  adult,  I suppose  he  could 
not  take  advantage  of  it  in  this  way ; and  I know  of 
no  rule  that  will  permit  an  infant,  any  more  than  an 
adult  defendant,  to  adopt  such  a proceeding  as  this.] 
Usury  is  one  of  the  defences'intended  to  be  set  up. 
This,  it  is  submitted,  is  paramount  to  the  mortgage. 
Now  all  the  cases  lay  it  down  that  a defendant  is 
at  liberty  always  to  show  title  paramount  to  the 
mortgage  transaction  itself.  He  also  referred  to  and 
commented  on  Savage  v.  Carroll  (a),  Kelsall  v. 
Kelsall  (b)\  Bennet  v.  Lee  (c),  Malone  v.  Malone  (d), 
Williamson  v.  Gordon  (e),  Banl.  Chan.  Brae. *  *21$, 
Anonymous  (f),  Spencer  v.  Boyes  (g),  Powell  v. 
Robins  (h). 


1851. 

Mair 

v. 

Kerr. 


Mr.  Mowat,  for  the  plaintiff,  contended  that  the 
defendant  was  not  entitled  to  the  day  to  show  cause  • 
but  even  if  he  be  so  entitled,  a technical  difficulty 
exists  here  to  his  obtaining  the  leave  asked  for.  No  . 

° _ Argument. 

case  has  been  cited  in  which  this  error,  if  it  be  one, 
was  held  to  be  such  as  to  entitle  the  defendant  to 
come  in  this  way.  The  case  of  Perry  v.  Phelips  (i) 
shews  the  course  that  should  have  been  adopted  by 
the  defendant ; he  must  either  apply  for  a rehearing 
of  the  cause,  or  tile  a bill  of  review,  according  to  cir- 
cumstances. 


In  Bennett  v.  Lee , it  is  evident,  on  reading  the 
case,  that  there  must  have  been  a day  given  to  the 
defendant  to  shew  cause  in  the  decree.  The  defen- 
dant is  bound  by  the  decree  so  long  as  it  stands,  and 
if  it  be  wrong,  it  certainly  will  not  be  altered  in  this 
way.  The  practice  of  giving  to  infant  defendants  a 
day  to  shew  cause,  after  coming  of  age,  grew  up 
in  analogy  to  the  practice  at  law  of  the  parol  demur- 
ring ; that  practice  having  been  abolished  by  statute, 


(a)  i B.  & Be.  551.  {b)  2 M.  & K.  409.  (c)  Atk.  487,  529, 

(*)  8 Ck-  & F-  179-  M 19  Ves.  114.  • (/)  Mosely  66.  (#)  4 Ves. 

370.  (A)  7 Ves.  2i  1,  note  74.  (t)  17  Ves.  178). 
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equity  would  be  justified  in  discontinuing  the  prac- 
tice of  giving  a day  to  shew  cause.  All  the  court 
will  do,  even  if  the  matter  were  properly  brought 
forward  would  be  to  insert  the  clause.  The  cases 
shew  that  no  new  defence  will  be  permitted  ; here, 
however,  the  defendants  seeks  to  set  up  a totally  dif- 
ferent case. 

This  motion,  if  granted,  would  be  so  only  on  pay- 
ment of  costs  ; therefore,  if  refused,  it  will  be  refused 
with  costs. — Snow  v.  Hole  (a). 

He  also  cited  Bennett  v.  Hamill  (b),  Macpherson 
on  Infants  430,  Hutton  v.  Mayne  (c),  Moore  v. 
Moore  (d). 

Feb.  7.  Esten,  Y.  C.* * — This  was  an  application  by  a 
defendant  against  whom  an  absolute  decree  of  fore- 
judgment.  cjogure  was  made  during  his  infancy,  on  his  attaining 
twenty-one,  to  put  in  a new  answer  and  make  a 
fresh  defence  to  the  suit.  The  defences  proposed  to- 
be  set  up  are,  that  the  defendant  was  merely  a trustee 
for  other  persons,  and  that  the  mortgage  was  tainted 
with  usury. 

As  to  the  first  point,  the  motion  is  unnecessary y 
and  might  be  refused  on  that  ground.  The  cestuis 
que  trustent  are  not  bound  by  the  decree,  and  can  file 
their  bill  either  for  an  absolute  conveyance  of  the 
legal  estate,  or  to  redeem,  according  as  the  mortgagee 
had  or  had  not  notice  of  the  trust  when  he  advanced 
his  money  and  took  the  security — the  mortgagee 
being  as  to  the  decree  of  foreclosure  a mere  volunteer. 
They  could  obtain  no  greater  benefit  than  this  if  they 
were  made  parties  to  the  present  suit. 

But,  as  to  the  other  point,  the  case  is  different.  The 
cestuis  que  trustent  would  stand  in  a very  different 

{a)  15  Sim.  16.  (£)  2 S.  & Lef.  574.  [c)  3 Jones  & La.  586.. 

(1 d ) 2 Ves.  Sen.  598. 

* The  Chancellor  was  absent  when  the  case  was  argued. 
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situation  as  plaintiffs  in  another  suit,  from  that  1851. 
in  which  they  would  stand  as  defendants  in  the^-^^ 
present  one.  If  they  were  to  file  a bill  for  the  pur-  £ir 
pose  of  getting  rid  of  the  mortgage  altogether,  on  the 
ground  of  usury  (which  might  be  necessary,  as  the 
mortgagee  might  have  had  no  'notice  of  the  trust,  in 
which  case  they  would  be  obliged  to  redeem),  they 
would  be  under  the  necessity  of  tendering  the  prin- 
cipal and  legal  interest ; whereas,  if  vit  should  be 
permitted  to  the  present  defendant  to  set  up  the 
defence  in  this  suit,  he  might  defeat  the  mortgage 
without  subjecting  his  cestuis  que  trustent  to  any 
such  obligation.  It  was  contended,  indeed,  by  the 
learned  counsel  for  the  plaintiff,  that  the  defendant 
being  a mere  trustee  had  no  interest  in  the  matter, 
and  ought  not  to  be  allowed  the  privilege  which  he 
claims.  But  I am  of  a different  opinion ; I think  it 
is  the  duty  of  a trustee  to  protect  the  interests  of  his 
cestuis  que  trustent  upon  every  occasion  to  the  utmost 
of  his  power,  and  to  claim  the  same  privileges  for  Jua§'ment‘ 
them  that  he  would  for  himself.  If  he  were  benefi- 
cially interested  in  this  case,  he  would  be  let  into 
this  defence  without  question  ; and  whatever  he  could 
do  for  himself  he  ought  to  be  allowed  to  do  for  his 
cestuis  que  trustent.  It  is  necessary  that  he  should 
do  so,  because  they  would  stand  in  a worse  situation 
if  he  did  not  than  if  he  did.  We  are  obliged,  there- 
fore, on  the  present  occasion,  to  consider  this  point 
of  practice,  which  was  described  on  a late  occasion 
by  an  eminent  judge  as  one  involved  in  great  obscu- 
rity. Various  objections  were  raised  to  the  applica- 
tion by  the  learned  counsel  for  the  plaintiff.  He 
contended — first,  that  such  a motion  as  the  present 
could  not  be  made  in  the  face  of  an  absolute  decree ; 
second,  that  an  absolute  decree  of  foreclosure  against 
an  infant  is  now  correct ; third,  that  if  not,  it 
could  not  be  rectified  upon  such  an  application  as 
the  present,  but  only  upon  a re-hearing  or  bill  of 
review ; and  fourth,  that  if  so  rectified,  it  would  not 
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1851.  enable  the  defendant  to  make  a fresh  defence  to  the 
suit,  but  only  to  shew  error  in  the  decree  according 
Kerr.  t°  present  state  of  the  record. 

With  respect  to  the  first  point,  it  became  necessary 
to  consider  whether  the  right  to  make  a fresh  defence 
after  attaining  full  age  existed  irrespectively  of  the 
day  to  shew  cause ; and  if  not  (and  the  decree  ought 
to  have  given  the  day),  whether  it  was  not  competent 
to  the  court  to  entertain  the  present  application  with- 
out putting  the  party  to  the  circuity  of  amending  the 
decree  in  the  first  instance. 

It  is  remarkable  that  in  the  case  of  Kelsall  v.  Kelsall, 
cited  in  the  argument,  where  it  was  considered  that 
the  day  to  shew  cause  was  proper,  it  is  not  expressly 
mentioned  that  it  was  given,  but  the  motion  to  put  in 
a new  answer  and  make  a fresh  defence  was  enter- 
, , tained  and  granted.  It  may  be  contended,  however 

Judgment  ° J 

that  it  is  to  be  inferred  from  the  language  of  the 
report,  although  not  expressly  mentioned,  that  the 
day  was  given  in  that  case.  On  the  other  hand  not 
a single  case — if  Kersall  v.  K&rsall  be  excepted — can 
be  produced,  in  which  this  principle  was  extended  to 
an  infant  to  whom  a day  had  not  been  given  by  the 
decree  to  shew  cause  against  it.  In  this  state  of  the 
authorities,  it  appeared  to  be  our  duty  to  decide  that 
this  privilege  does  not  exist  independently  of  the  day 
to  shew  cause,  and  that,  supposing  that  the  decree  in 
the  present  instance  ought  to  contain  this  provision, 
it  must  be  rectified  in  the  ordinary  manner  before  the 
application  now  under  our  consideration  can  be 
entertained.  -Here,  in  strictness,  I might  stop  ; but  I 
think  it  right  to  state  the  views  which  I have  been 
led  to  entertain  upon  the  other  points  suggested  in 
the  argument,  in  order  that  the  parties  may  weigh 
them  carefully,  and  act  as  they  may  think  proper. 

In  regard,  therefore,  to  the  second  point  urged  by 
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the  plaintiff’s  counsel,  I am  of  opinion  that  the  aboli-  3 851. 
tion  of  the  parol-demurrer  does  not  necessarily  or 
properly  infer  the  discontinuance  of  the  day  to  shew 
cause,  in  cases  where  it  was  previously  allowed,  and 
that  an  absolute  decree  of  foreclosure  against  an 
infant  is  as  erroneous  now  as  ever  it  was. 

The  third  point  raised  by  the  plaintiff’s  counsel  is 
already  disposed  of,  but  the  fourth  requires  some 
observation.  It  was  contended  that  even  if  the 
decree  in  the  present  case  had  given  the  defendant  a 
day  to  shew  cause  against  it,  when  he  came  of  age, 
it  would  not  have  entitled  him  to  put  in  a new 
answer  and  make  a fresh  defence,  but  only  to  shew 
error  in  the  decree  according  to  the  present  state  of 
the  record ; and,  as  confessedly  no  such  error  was 
shewn,  that  it  would  be  useless  to  rehear  the  cause 
for  the  purpose  of  amending  the  decree.  A good 
deal  of  apparent  authority  was  cited  for  this  position.  Juaginent# 
In  a variety  of  cases  it  has  been  said  that  the  infant 
cannot  unravel  the  account  or  redeem,  but  can  only 
shew  error  in  the  decree ; and  in  Kelsall  v.  Kelsall, 
which  was  a creditor’s  suit,  and  in  which  an  appli- 
cation was  made  by  a defendant  to  put  in  a new 
answer  and  make  a fresh  defence  on  attaining  twenty- 
one,  the  Lord  Chancellor,  Lord  Brougham,  treated  the 
case  of  a mortgage  as  an  exception  to  the  general  rule, 
apparently  meaning  that  in  case  of  a decree  of  fore- 
closure against  an  infant,  with  a day  to  shew  cause, 
he  cannot  put  in  a fresh  answer.  In  the  first  place, 
it  may  be  observed,  that  no  intelligible  reason  can  be 
assigned  why  a foreclosure  suit  should  be  exempted 
from  the  general  rule.  It  may  be  quite  as  necessary 
for  an  infant  to  exercise  the  privilege  in  question  in 
this  case,  as  in  any  other.  Of  this,  the  case  in 
Mosely,  cited  in  the  argument,  is  ^a  strong  example. 

In  the  next  place,  it  appears  to  me  that  the  language 
of  the  cases,  which  has  been  referred  to,  and  upon 
which  Lord  Brougham  apparently  founded  his  die- 
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1851.  turn  in  Kelsall  v.  Kelsall,  was  not  intended  to  nega- 
five  the  right  of  an  infant  in  a foreclosure  case  to 
Kerr  make  a new  defence  when  he  attained  his  full  age. 

• The  notion  formerly  prevailed,  that  a decree  of  fore- 
closure could  not  be  made  against  an  infant  at  all, 
but  that  it  must  await  his  becoming  of  age  before  it 
could  be  pronounced.  This  was  the  case  in  Spencer 
v.  Boyes.  It  is  to  this  idea,  1 think,  that  the  language 
of  the  judges  in  the  different  cases  which  have  been 
referred  to  was  directed.  They  were  not  considering 
the  case  of  a new  answer  and  a fresh  defence.  Such 
a case  was  not  before  them.  They  were  simply  con- 
sidering what  was  in  the  power  of  an  infant  to  whom 
a day  had  been  given  to  shew  cause  against  a decree 
of  foreclosure  when  he  attained  twenty-one,  suppos- 
ing the  record  to  remain  unaltered ; and  they  held  that 
in  such  a case  he  could  not  unravel  the  account,  or 
redeem,  and  that  the  decree  foreclosing  his  equity 
judgment  of  redemption  was  not  erroneous  merely  because  he 
was  an  infant — in  other  words,  that  he  could  only 
shew  the  same  error  in  the  decree  as  he  could  have 
shewn  had  he  been  of  full  age  when  it  was  pro- 
nounced ; but  they  did  not  intend  to  deny  his  right 
to  put  in  a new  answer,  if  he  could  state  any  fresh 
facts  shewing  that  the  decree  ought  not  to  have  been 
made  at  all — as,  for  instance,  that  he  had  a title  par- 
amount to  the  mortgage.  The  text  books  so  treat  the 
matter.  Mr.  Daniel  says,  at  page  243  of  the  English 
edition  : “ It  is  apprehended  the  above  rule  will  not 
apply  to  cases  where  the  title  claimed  by  the  infant 
is  paramount  to  the  mortgage  and  then  he  cites  the 
case  in  Mosely  as  a binding  authority.  And  Mr. 
Coote  says,  at  page  525,  “If  he  [the  infant]  shewed 
■cause,  he  may  put  in  a new  answer.  He  cannot, 
however,  go  into  the  account,  or  redeem,  but  must 
shew  error  in  the  decree.”  It  cannot  be  supposed 
that  Lord  Brougham  intended  in  the  case  of  Kelsall 
v.  Kelsall , to  express  the  opinion,  that  an  infant  to 
whom  a day  had  been  given  to  shew  cause  against 
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a decree  of  foreclosure,  when  he  should  attain  twenty- 
one,  had  not  the  privilege  conceded  to  all  other  defen- 
dants under  the  same  circumstances,  of  making  a fresh 
defence  when  he  became  of  age.  At  all  events,  if  he 
did  mean  to  intimate  such  an  opinion,  it  is  sufficient 
to  observe  that  that  was  not  the  point  decided  in  that 
■case,  and  therefore  that  in  this  respect  it  is  not  a 
binding  authority. 

Upon  the  whole,  as  at  present  advised,  I see  no 
reason  to  doubt  that  the  defendant  in  this  case  may, 
upon  a rehearing,  amend  the  decree  by  introducing 
the  clause  providing  that  he  should  be  at  liberty  to 
shew  cause  against  its  being  made  absolute  on  his 
attaining  twenty-one,  and  that  under  this  liberty  he 
may  put  in  a new  answer  and  make  a fresh  defence 
to  the  bill.  The  present  motion,  however,  must  be 
refused,  with  costs. 

Spragge,  Y.  C. — The  bill  in  this  suit  was  filed  by  Judgment- 
a mortgagee  against  the  infant  heir-at-law  of  the 
mortgagor,  for  the  foreclosure  of  a mortgage.  The 
infant  put  in  the  usual  answer  by  his  guardian.  A 
decree  of  foreclosure  was  made,  and  the  mortgage 
not  having  been  redeemed,  an  order  was  subsequently 
made  for  the  final  foreclosure  thereof  against  the 
defendant.  Neither  the  decree  nor  the  final  order 
give  a day  to  the  infant  to  shew  cause.  The  infant 
having  recently — in  December  last — attained  his  ma- 
jority, now  applies  by  motion,  that  he  may  be  let  into 
a further  defence  in  this  suit,  and  to  file  a further  and 
amended  answer. 

This  application  is  opposed  by  the  plaintiff,  who 
contends  that  in  a foreclosure  suit  an  infant  on 
coming  of  age  is  not  entitled  to  open  the  account  or 
to  redeem,  nor  to  shew  anything  but  error  apparent 
in  the  decree  ; and  further,  that  even  if  entitled,  still 
his  mode  of  application  is  wrong — that  he  is  in  effect 
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seeking  to  impeach  a decree  upon  motion.  This 
latter  objection,  I think,  is  well  founded.  There  is  a 
decree  disposing  of  the  infants  rights  in  the  matter, 
absolute  in  its  terms,  and  upon  the  face  of  it  binding 
upon  the  infant  defendant.  The  disposition  of  the 
infants  rights  made  by  the  decree,  it  is  now  sought 
to  impeach — to  review  the  decision  of  the  court  as 
expressed  in  that  decree.  Where  a party  feels  him- 
self aggrieved  by  a decree,  his  course  is  to  rehear  the 
cause,  to  appeal,  or  to  file  a bill  of  review,  and  in 
some  cases  he  may  file  an  original  bill ; but  it  is  a 
principle  of  the  court  that  (with  the  exception  of 
clerical  errors  and  the  like)  a decree  cannot  be  altered 
or  impeached  upon  motion.  This  seems  sufficiently 
clear  from  the  books  of  practice,  and  the  authorities 
to  which  they  refer. 


If  the  decree  in  this  suit  be  erroneous — as  I think 
judgment,  it  is — in  omitting  to  give  the  infant  a day  to  shew 
cause,  the  infant  is  not  without  a remedy ; he  may 
impeach  the  decree  in  one  of  the  modes  I have  men- 
tioned, according  to  the  circumstances.  His  course 
is  so  laid  down  in  McPherson  on  Infants,  page  430, 
supported  by  the  authority  of  Lord  Eldon,  in  Perry 
v.  Phelips  (a).  It  might  at  first  sight  appear  that  the 
giving  an  infant,  by  the  decree,  a day  to  shew  cause, 
and  providing  for  his  having  notice  by  subpoena  after 
he  comes  of  age,  being  for  the  infant’s  benefit,  he 
should  be  at  liberty  to  do  that,  in  the  absence  of  such 
provision,  which  he  may  do  if  the  decree  contain  such 
provision ; but  when  a day  to  shew  cause  is  given, 
it  is  a leave  to  apply  reserved — a decree  nisi  causa, 
and  the  infant  defendant  may  apply  by  motion  with- 
out infringing  any  rule : whereas  if  the  decree  be 
absolute  in  its  terms,  it  would  be  an  anomaly  to  im- 
peach it  by  motion,  as  is  in  effect  sought  to  be  done 
by  this  application. 


(a)  17  Yes.  178. 
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I have  given  some  consideration  to  the  question,  1851. 
whether  the  infant  can  be  admitted  to  put  in  a further 
answer  and  make  a new  defence  to  this  suit.  It  is  KJr. 
a question  involved  in  considerable,  doubt.  I am 
inclined  to  think  that  he  can  be  so  admitted,  to  a 
certain  extent  at  all  events  : but  I prefer  to  reserve 
my  judgment  upon  that  point  until  it  comes  up  for 
decision  upon  a regular  application.  The  present 
application  must,  in  my  opinion,  be  dismissed,  and 
with  costs. 

After  the  court  had  refused  the  motion  of  the  March  25. 
defendant  for  leave  to  put  in  a new  answer,  he 
presented  a petition  of  re-hearing  setting  forth  all 
the  proceedings  that  had  been  taken  in  the  cause 
and  the  facts  above  stated,  and  praying  that  the 
cause  might  be  re-heard  for  the  purpose,  and  that  the  statement 
decree  already  pronounced  therein,  and  the  final 
order  of  foreclosure,  might  be  respectively  reversed 
or  altered,  in  respect  of  giving  the  defendant  a day 
to  shew  cause ; and  that  he  might  be  at  liberty,  either 
without  further  application  or  to  make  application  to 
the  court  to  be  allowed,  to  put  in  a further  or 
amended  answer  to  the  plaintiff’s  bill,  &c.  And 
the  cause  coming  on  for  re-hearing,  the  same  coun- 
sel appeared  for  the  parties.  In  addition  to  the  cases 
previously  cited,  the  defendant’s  counsel  referred  to 
and  commented  on  Powys  v.  Mansfield  (a)  and 
Trefusis  v.  Cotton  (b). 

The  plaintiff’s  counsel  cited,  in  addition  to  the 
former  cases,  Plasket  Beeby  (c),  Montgomery  v. Argument- 
Rielly  (d),  and  Carpenter  v.  Demorest,  in  this  court 
(1810). 

The  opinions  of  their  Honors  on  this  point  are  more  April  g 
fully  given  on  the  motion  subsequently  made  for 
leave  to  file  another  answer,  so  that  it  is  considered  Jlld^ment 


(a)  6 Sim.  637.  (d'j  Mosely  306.  (c)  4 East.  485.  [d)  1 Bl.  N.  S.  392. 
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1851.  unnecessary  to  state  them  further  than  to  say  that 
the  court  [the  Chancellor  diss.]  directed  the  decree 
Kerr.  f°  amended  by  inserting  the  clause  giving  the 
defendant  a day  to  shew  cause  after  attaining 
twenty-one. 

April  29.  The  decree  having  been  amended  by  the  insertion 
„ . of  this  clause,  the  defendant  now  renewed  his  motion 

Statement. 

for  leave  to  put  in  an  amendment  or  further  answer  to 
the  bill. 

The  plaintiff,  in  opposition  to  this  motion  filed  an 
affidavit  denying  the  fact  of  usury — all  knowledge  of 
its  being  a trust  estate — asserting  that  the  mortgagor 
had,  with  the  knowledge  of  Margaret  Fowles  and 
Catharine  Johns,  advertised  for  sale,  and  had  sold, 
by  auction,  a portion  of  the  land  before  giving  the 
mortgage ; and  asserting  that  the  present  motion  was 
made,  not  for  the  benefit  of  Catharine  Johns , but  for 
the  benefit  of  other  persons  or  another  person  who 
had  bought  her  right. 

Argument.  The  same  counsel  appeared  on  this  motion ; and 
the  cases  mainly  relied  on  were  those  already  noted. 

May  20.  The  Chancellor. — This  is  an  application  on  the 

judgment,  part  of  the  defendant — an  infant  at  the  time  the  de- 
cree of  foreclosure  was  pronounced — to  be  permitted 
to  put  in  a new  answer,  setting  up  two  further 
grounds  of  defence— first,  that  the  contract  is  tainted 
with  usury,  and  therefore  void ; and,  secondly,  that 
the  mortgagor  was  a mere  trustee  when  he  executed 
the  security  in  question. 

In  disposing  of  the  petition  of  rehearing  in  this 
cause,  I was  of  opinion  that  in  foreclosure  suits  an. 
infant  defendant  is  not  entitled  to  have  a day  to  shew 
cause.  I had  then  the  misfortune  to  differ  from  both 
my  learned  brothers ; but  an.  attentive  and  respectful 
consideration  of  their  arguments  has  failed  to  con- 
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yince  me  that  the  opinion  which  I ventured  to  1851. 
express  in  erroneous.  If  correct,  it  seems  to  me,  in 
strictness,  to  conclude  the  present  question.  Kerr. 

On  that  occasion  I adopted  the  reasoning  of  the 
late  Yice  Chancellor  of  England  in  Powys  v.  Mans- 
Held  (a),  considering  it  peculiarly  applicable  to  the 
state  of  the  law  in  this  province,  whatever  might  be 
its  value  as  an  English  decision. 

Real  estate,  here,  being  assets  for  the  satisfaction 
of  simple  contract  debts,  under  the  statute  of  Geo.  II. ; 
all  creditors — even  those  by  simple  contract — being 
enabled  to  obtain  immediate  payment  from  the  real 
estate,  notwithstanding  the  infancy  of  the  heir ; a 
decree  for  sale  in  a foreclosure  suit,  without  giving 
an  infant  defendant  a day  to  shew  cause,  being  con- 
fessedly proper ; the  equity  of  the  infant  heir  of  the 
mortgagor  being  bound  by  a failure  to  pay  the  debt  judgment, 
at  the  day  appointed  in  a redemption  suit ; — such 
being  the  state  of  the  law,  it  seemed  to  me,  then, 
that  it  would  be  repugnant  to  reason,  and  directly 
contrary  to  the  intention  of  the  legislature,  to  hold 
an  infant  defendant  entitled  to  this  peculiar  privilege, 
as  against  creditors  of  a class  generally  supposed  to 
occupy  an  advantageous  position — having  specific 
security  for  their  debts,  and  seeking  the  relief  pecu- 
liarly appropriate  to  that  security. 

Price  v.  Carver  (b)  did  not  seem  to  me  to  be  a 
decision  in  point  in  favor  of  the  defendant.  That 
was  not  a • simple  foreclosure  suit.  The  bill  was 
filed  by  an  equitable  mortgagee.  A conveyance 
from  the  infant  was  therefore  necessary ; and  that 
could  not  have  been  ordered  until  the  infant  should 
have  attained  his  age.  It  was  like  the  case  of  Spencer 
v.  Boyes  (c). 


{a)  6 Sim.  640.  ( b ) 3 M.  & C.  157.  (c)  4 Ves.  370. 
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But,  assuming  the  observations  of  Lord  Cottenham 
in  that  case,  to  be  favorable  to  the  then  application, 
and  binding,  they  seemed  to  me  inapplicable.  It 
seemed  to  me  that  the  day  to  shew  cause  had  been 
taken  away  here — in  effect,  although  not  expressly — 
by  the  statute  of  Geo.  II.,  and  not  by  that  of  Wm.  IV. ; 
and  whatever  doubt  might  be  entertained  as  to  the 
Vice  Chancellor’s  reasoning  in  Pewys  v.  Mansfield , 
in  relation  to  the  latter  statute,  it  seemed  to  me,  upon 
grounds  to  which  I shall  again  advert  presently,  that 
its  soundness,  as  applied  to  the  former  statute,  could 
not  be  doubted. 

Such  were  the  grounds  of  the  opinion  I then  ex- 
pressed. To  that  opinion,  with  great  respect,  I still 
adhere.  And  if  the  decree  of  foreclosure,  without 
giving  a day  to  shew  cause,  would  have  been  proper, 
it ; follows,  I think,  that  this  application  should  be 
refused. 

But,  assuming  the  latter  question  not  to  be  con- 
cluded by  the  former,  I am  of  opinion  that  the  defen- 
dant has  not  made  out  a case  for  the  indulgence  he 
asks. 

The  present  motion  proceeds  upon  the  assumption 
that  a special  case  must  be  made  to  warrant  the 
order  now  asked.  Affidavits  have  been  filed  with 
that  object.  In  my  opinion,  the  practice  is  as  it  has 
been  assumed  (a) ; and  inasmuch  as  the  affidavits 
seem  to  me  to  have  failed  to  establish  such  a case,  the 
motion  must,  I think,  fail. 

The  learned  counsel  for  the  defendant  contends 
that  in  foreclosure  suits  infant  defendants,  on  attain- 
ing their  age,  are  entitled  to  set  up  any  defence 
which  might  have  been  made  at  the  original  hearing ; 


(a)  Kelsall  v.  Kelsall,  2 M.  & K.  414 ; Malone  v.  Malone,  8 C.  & F. 
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but  it  is  plain,  I think,  from  the  authorities,  that  fore-  1851. 
closure  suits  are  exceptional ; in  such  suits,  infants 
can  only  shew  error  in  the  decree  (a).  The  precise  Kerr. 
meaning  of  that  expression  need  not  now  be  dis- 
cussed. That  it  is  not  to  be  understood  in  the  manner 
contended  for  by  the  learned  counsel  for  the  defen- 
dant, is,  I think,  apparent.  If  an  infant  defendant 
may,  on  attaining  his  age,  open  the  whole  case,  why 
may  he  not  unravel  the  account  ? — why  may  he  not 
redeem  ? Error  in  the  account  may  be  as  apparent, 
and  as  fatal  to  the  interest  of  the  infant,  as  in  any 
other  part  of  the  case.  The  neglect  to  redeem  may 
be  as  improper  and  injurious.  But  all  the  cases,  and 
also  the  text  writers,  appear  to  me  to  negative  any 
such  right.  Indeed,  the  opposite  opinion  would 
seem  to  involve  an  absurdity.  It  has  been  settled 
not  at  once,  but  after  some  fluctuation  of  opinion^ 
that  a creditor  may  have  a decree  of  foreclosure  not- 
withstanding the  infancy  of  the  defendant — in  other  juasrment. 
words,  a decreed  foreclosure  against  an  infant  defen- 
dant is  not  error  ( b ).  But  if  the  whole  can  be  opened 
on  the  infant  attaining  his  age,  of  what  value  is  the 
decree  of  foreclosure  ? The  reasonable  conclusion 
from  such  premises  would  have  been,  that  a decree 
of  foreclosure  during  infancy  was  erroneous. 

This  question,  however,  as  well  as  the  former, 
seems  to  me  to  depend,  to  some  extent  at  least,  upon 
considerations  growing  out  of  the  statute  of  Geo.  II. 

In  speaking  of  that  statute  I speak  of  it  as  it  has  been 
interpreted  by  the  Court  of  Queen’s  Bench  of  this 
province.  I cannot  regard  the  question  of  its  con- 
struction, in  the  light  I am  now  viewing  it,  as  any 
longer  open.  Great  ability  and  learning  were 


(a)  Kelsall  v.  Kelsall,  2 M.  & K.  414  ; Mallock  v.  Galton,  3 P.  W. 
352  ; Bishop  of  Winchester  v.  Beaver,  3 Ves.  314  ; Williamson  v. 
Gordon,  19  Ves.  114,  1 Danl.  C.  P.  (Eng.  ed.)  243  ; Powell  on  Mort- 
gages, 982  ; Coote  on  Mortgages,  524-5. 

(£)  Williamson  v.  Gordon,  19  Ves.  114. 
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brought  to  bear  upon  it  in  Gardiner  v.  Gardiner  (a)  ; 
and  it  would  be  of  mischievous  consequences,  in  my 
opinion,  were  we  to  treat  a case  so  solemnly  decided, 
and  acted  on  for  so  considerable  a period,  as  open  to 
further  discussion  here. 


Judgment. 


Now,  the  provisions  of  the  statute  of  George  II. 
are  widely  different  from  those  of  the  statute  of 
William  IV.  The  latter  conferred  upon  courts  of 
equity  further  powers  of  dealing  with  real  estate  for 
the  satisfaction  of  debts.  There  are  strong  reasons 
for  the  conclusion  drawn  by  Lord  Cottenham,  that 
such  powers  must  be  exercised  according  to  the 
established  practice  of  the  court.  But  the  statute  of 
George  II.  altered,  in  some  important  particulars,  the 
character  of  real  estate.  It  gave  increased  power  of 
dealing  with  such  estate  to  courts  of  both  law  and 
equity.  The  object  of  the  statute  was  to  facilitate 
the  “ proving,  recovering  and  levying  of  debts.”  By 
it,  real  estate  was  made  liable  to  the  satisfaction  of 
even  simple  contract  debts  in  some  sort  as  personal 
estate.  Simple  contract  creditors  are  empowered 
not  only  to  establish  their  right  to  recover,  but  to 
obtain  satisfaction  of  their  debts  by  sale  of  the  real 
estate  during  the  infancy  of  the  heir,  and  in  a pro- 
ceeding to  which  he  is  not  a necessary  party.  Can 
we  suppose  that  the  legislature,  while  making  these 
extraordinary  provisions  for  the  protection  of’  credi- 
tors in  courts  of  law,  intended  to  leave  the  equitable 
right  of  mortgagees  in  the  unsatisfactory  position  in 
which  the  present  argument  would  place  them — not 
only  denying  them  the  relief  appropriate  to  their 
contract  during  the  minority  of  the  infant  mortgagor, 
but  keeping  the  whole  question  of  the  defendant’s 
liability  under  the  contract  open  during  the  same 
period  ? 


(a)  4 U.  C.  Rep.  520. 
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We  are  all  of  opinion  that  there  is  nothing  in  the  1851. 
statute  of  George  II.  or  the  decisions  of  the  Court  of 
Queen’s  Bench,  to  deprive  the  infant  heir  of  a debtor,  Kei-r 
having  assets  by  descent,  of  his  right  to  file  a bill  in 
this  court  for  the  administration  of  the  estate,  as  well 
for  the  purpose  of  having  the  debts  to  be  charged 
upon  his  estate  proved  in  his  presence,  as  a] so  for  the 
purpose  of  enforcing  the  application  of  the  personal 
estate  in  the  first  instance.  But,  upon  the  argument 
now  addressed  to  us‘  a sale  under  the  decree  of  this 
court,  in  such  an  administration  suit,  would  be  con- 
ditional during  the  minority  of  the  infant  (I  speak 
with  reference  to  the  effect  of  the  statute  of  Geo.  II. 
exclusively)  ; while  the  Sheriff,  acting  under  common 
law  process  in  favour  of  a simple  contract  creditor, 
would  be  able  to  make  an  absolute  title  at  once. 

The  legislature  cannot  be  supposed  to  have  intended 
the  introduction  of  any  such  anomaly.  The  statute 
has  authorized  the  sale  of  real  estate,  under  com-  judgment, 
mon-law  process,  to  satisfy  the  simple  contract  debt 
of  the  ancestor,  during  the  infancy  of  the  heir, 
under  common  law  process,  and  in  a proceeding  to 
which  the  heir  is  not  a party.  Must  it  not  be  con- 
sidered as  having  in  effect  abolished  the  day  to  shew 
cause  in  this  court,  where  the  infant  is  a party,  by  his 
guardian,  bound  to  protect  his  interest,  and  responsi- 
ble for  neglect  ? And  if  the  statute  of  George  II.  is 
to  be  construed  as  having  impliedly  deprived  the 
infant  of  a day  to  shew  cause,  where  a sale  is  directed 
for  the  satisfaction  of  a simple  contract  debt,  the 
same  consequence  follows,  a fortiori , as  it  seems  to  me, 
in  foreclosure  suits. 

This  reasoning  convinced  me,  upon  the  petition  of 
rehearing,  that  decrees  of  foreclosure  in  this  province 
ought  not  to  contain  the  clause  giving  a day  to  shew 
cause.  But,  although  insufficient  to  establish  that 
proposition,  it  is,  I think,  of  weight  in  determining 
the  other  question,  and  strengthens  the  conclusion 
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which  has  seemed  to  me  deducible  from  English 
authorities — namely,  that  foreclosure  suits  are  excep- 
tional ; that  in  such  suits  infant  defendants  can  only 
shew  error  in  the  decree  ; and  that  this  defendant  is 
therefore  precluded  from  disputing  his  liability  under 
this  contract,  upon  the  ground  of  usury. 

Upon  the  other  point  I agree  with  my  brother 
Spragge,  that  the  affidavits  do  not  present  such  a 
case  as  would  warrant  us  in  permitting  the  defendant 
to  put  in  a new  answer,  and  I am  therefore  of  opinion 
that  the  motion  must  be  refused,  with  costs. 

Esten,  V.  C. — The  decree  having  been  amended 
in  this  case  by  reserving  a day  to  shew  cause  to  the 
infant,  the  present  application  is  for  liberty  to  put  in 
a new  answer  under  that  reservation.  I had  a strong 
impression  on  the  former  occasion,  that  under  such 
a provision  the  infant  is  enabled  to  put  in  a new 

Judgment.  1 1 

answer  and  make  any  defence  that  he  could  have 
made  had  he  been  adult,  when  the  former  answer 
was  filed ; and  I have  seen  no  reason  to  alter  that 
opinion.  I do  not  wish  to  express  any  opinion  as  to 
whether  an  infant  defendant  has  in  every  case,  whe- 
ther liberty  is  reserved  to  him  to  shew  cause  against 
the  decree  or  not,  a right  when  he  becomes  of  age  to 
put  in  a new  answer  to  the  bill ; and  whether  the 
reservation  of  the  day  to  shew  cause  in  the  cases  in 
which  it  is  contained  in  the  decree,  is  anything  more 
than  a qualification  of  the  decree  as  it  affects  the 
infant,  intended  only  to  guard  against  his  being 
concluded  b}?  it,  in  contravention  of  his  inherent 
right  to  object  to  it  when  adult.  My  brother  Spragge 
and  myself  thought,  as  the  decree  was  clearly  erro- 
neous, and  ought  to  have  given  a day  to  shew  cause, 
it  was  safer  to  have  it  set  right  by  introducing  that 
reservation,  as  thereby  we  should  keep  within  the 
limits  of  the  authorities,  whatever  law  there  might 
be  beyond  them  to  warrant  what  the  defendant 
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asked.  The  decree  having  been  amended  in  this  1851. 
respect,  the  question  is,  what  rights  this  provision 
confers  on  the  defendant,  and  whether  he  is  or  not  Ke‘rr. 
thereby  enabled  to  put  in  a new  answer,  and  if  so, 
what  species  of  defence  he  may  thereby  set  up.  It 
is  admitted  that  in  every  other  case  than  that  of  a 
foreclosure,  an  infant  under  liberty  to  shew  cause 
against  the  decree  can  put  in  a new  answer  and 
make  any  defence  that  he  may  be  advised  to  make. 

The  causes  of  Fountain  v.  Craine  (a),  Bennett  v. 

Lee , ( b ),  and  even  the  late  case  of  Kelsall  v.  Kelsall, 
are  too  clear  upon  this  point  to  admit  of  a moment’s 
doubt.  But  it  is  contended  that  a foreclosure  suit  is 
an  exception  to  the  general  rule,  and  that  an  infant 
defendant  has  not  the  same  rights  in  such  a suit  that 
he  has  confessedly  in  every  other.  No  reason  is 
assigned  for  this  supposed  distinction.  The  learned 
counsel  for  the  plaintiff  attempted  to  account  for  it  on 
the  ground  of  the  legal  estate  not  being  in  the  infant,  Ju;^ment.. 
which  caused  him  to  enjoy  less  privileges  than  he 
otherwise  might.  This  suggestion  shews  indeed  the 
ingenuity  of  the  learned  counsel  in  endeavoring  to 
account  for  what  is  wholly  unaccountable,  but 
nothing  more.  The  truth  is,  his  argument  works 
the  other  way.  The  circumstance  /of  the  legal  estate 
not  being  in  the  infant,  if  it  produced  any  effect  at 
all,  should,  in  accordance  with  all  the  authorities, 
prevent  altogether  the  day  to  shew  cause  from  being 
given.  To  give  it  in  such  a case  is  a departure  from 
the  ordinary  rule,  evincing  such  an  extraordinary 
tenderness  for  the  rights  of  an  infant  mortgagor  as 
certainly  furnishes  no  argument  for  a restriction  of 
his  privileges  under  such  a provision,  but  directly  the 
reverse.  An  infant  defendant  in  a foreclosure  suit 
may  have  the  best  possible  defence  to  offer  to  the 
bill  such  as  fraud,  usury,  illegality  in  the  constitu- 
tion of  the  debt,  or  paramount  title  ; and  it  would,  I 
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1851.  think,  be  monstrous  to  exclude  him  from  these  de- 
fences,  every  one  of  which  may  have  been  unknown 
Kerr.  to  or  ’ overlooked  by  his  guardian. 

But  reliance  is  placed  on  the  language  which 
has  fallen  from  different  judges,  appearing  or  sup- 
posed to  import  that  an  infant  defendant  in  a fore- 
closure suit  cannot  make  a fresh  defence  to  the  bill 
when  he  attains  his  full  age.  Much  misapprehen- 
sion and  difficulty  arises  from  not  'observing  that 
sound  rule,  which  requires  everything  to  be  con- 
strued with  reference  to  its  subject-matter  and  the 
occasion  upon  which  it  was  said.  Judges  fre- 
quently use  language  which  sufficiently  answers 
their  present  purpose,  without  being  at  the  pains 
to  guard  it  with  such  minute  accuracy  as  to  pre- 
clude the  possibility  of  its  misapplication  in  any 
case  that  may  arise.  That  the  language  in  question 
judgment  8 ^as  been  extended  beyond  its  true  meaning,  is  to  me 
very  obvious.  To  be  convinced  of  this,  it  is  only 
necessary  to  attend  to  what  is  said  by  the  text 
writers  upon  this  subject.  Mr.  Goote  says,  at  pages 
524  and  525  of  this  book  on  mortgages,  that  an  infant 
defendant  “ needs  not  wait  until  twenty-one  to  shew 
cause  against  the  decree.  He  may  by  his  procfiein 
amie  shew  cause  at  any  time.  If  he  shews  cause,  he 
may  put  in  a new  answer.  He  cannot,  however,  go 
into  the  account  or  redeem,  but  must  shew  error  in 
the  decree.”  Now  it  is  perfectly  obvious  from  this 
passage  that  Mr.  Goote  considered  the  right  to  put  in 
a new  answer  and  make  a fresh  defence,  and  the 
being  obliged  to  shew  error  in  the  decree,  as  per- 
fectly consistent  and  compatible  things  ; from  which 
it  necessarily  follows,  either  that  the  shewing  error 
in  the  decree  involves  when  necessary  the  making  a 
fresh  defence,  or  that  the  being  precluded  from  any- 
thing but  shewing  error  in  the  decree  is  confined  to 
cases  in  which  no  new  defence  is  set  up.  For  the 
position,  too,  that  an  infant  defendant  in  a foreclosure 
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suit  may  put  in  a new  answer,  Mr.  Goote,  cites  the  1851. 
case  of  Bennett  v.  Lee,  which  was  not  a case  of 
mortgage  at  all ; evincing  thereby  that  in  his  opinion  KJ.r. 
no  distinction  existed  in  this  respect  between  fore- 
closure and  other  cases.  In  like  manner  Mr. 

Powell,  in  his  book  at  page  680,  says  “ but  when  he 
comes  of  age  and  shews  cause  within  the  six  months, 
he  may  upon  motion  put  in  a new  answer  and  make 
a new  defence ; ” and  adds,  a little  further  on,  “ but 
when  he  comes  of  age  he  will  not  be  permitted  to  go 
into  the  account,  nor  will  he  be  so  much  as  entitled 
to  redeem  by  paying  what  is  reported  due ; but  will 
be  only  entitled  to  show  an  error  in  the  decree,  or 
that  it  was  unjust ; - to  which  language  precisely  the 
same  remarks  are  applicable  as  to  that  of  Mr.  Goote. 

The  truth  is,  it  was  formerly  considered  that  a de- 
cree of  foreclosure  was  not  binding  on  an  infant,  but 
that  he  could  when  he  became  of  age  redeem  the 
property  mortgaged  in  the  same  way  as  if  no  such  judgment, 
decree  had  been  pronounced.  This  error  was  after- 
wards corrected ; and  it  became  established  that  a 
decree  of  foreclosure  was  as  effectual  against  an 
infant  as  against  an  adult,  unless  he  can  shew  that 
under  the  circumstances  it  fought  not  to  have  been 
made. 

To  all  this  weight  of  authority  and  reason  is 
opposed  nothing,  so  far  as  I know,  but  the  solitary 
dictum  of  Lord  Brougham  in  Kelsall  v.  Kelsall.  I 
need  not  say  that  this  case  is  not  a binding  decision 
on  the  point  in  question,  since  it  decided  no  such 
point  whatever,  but  merely  that  in  a creditor’s  suit 
an  infant  defendant  who  has  had  a day  given  him  to 
shew  cause  may  put  in  a new  answer. 

I am  very  clearly  of  opinion  that  an  infant  defen- 
dant in  a foreclosure  suit  has  the  same  privilege  as 
an  infant  defendant  in  any  other  suit.  The  sole 
foundation  for  a contrary  supposition  appears  to  have 
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1851.  been  the  expression  found  in  the  cases  of  Malloch  v. 

Galton,  Lyne  v.  Willis  and  Williamson  v.  Gordon 
Mvair  that  an  infant  under  liberty  to  shew  cause  “ can  only 
Kerr  shew  error  in  the  decree.”  It  is  to  be  observed  that 

these  words  are  never,  I believe,  found  by  them- 
selves, but  always  follow  the  words  “ but  the  infant 
connot  unravel  the  account  or  so  much  as  redeem 
the  mortgage,”  and  I apprehend  they  are  used  anti- 
thetically to  those  words,  and  with  no  more  extensive 
meaning.  They  do  not  import  that  a new  answer 
cannot  be  made  to  the  bill,  and  neither  Mr.  Coote 
nor  Mr.  Powell  understands  them  in  that  sense. 
Mr.  Daniel  seems  to  do  so,  but  then  he  admits  that 
the  rule  which  they  express  is  confined  to  cases 
where  the  infant  is  bound  by  the  mortgage.  The 
learned  counsel  for  the  plaintiff  adopts  Mr.  Daniel’s 
opinion  without  its  qualification.  The  only  war- 
rant for  this  theory  then,  seems  to  be  the  probable 
suggestion  of  counsel  in  the  case  of  Kelsall  v.  Kelsall 
judgment.  however  js  not  stated  by  the  report,  but  is 

perhaps  to  be  inferred  from  the  judgment),  and  the 
Lord  Chancellor’s  assumption  of  its  correctness  in 
deciding  that  particular  case.  I do  not  think  that  the 
Lord  Chancellor  had  considered  the  point  or  intended 
to  lay  down  any  rule  with  respect  to  it,  but  merely 
meant  to  say,  that,  assuming  the  rule  to  be  as 
stated,  it  did  not  govern  that  case.  So  far  as  I have 
been  able  to  discover,  there  does  not  appear  to  me 
to  be  the  shadow  of  authority  for  any  distinction 
between  foreclosure  cases  and  other  cases  in  this- 
particular,  and  reason  and  common  sense  are  entirely 
opposed  to  any  such  distinction. 


I am  clearly  of  opinion,  therefore,  that  in  general 
an  infant  defendant  to  a foreclosure  suit  ought  to  be 
permitted,  when  he  attains  twenty-one,  if  he  desire 
it,  to  put  in  a new  answer  and  make  a fresh  defence 
to  the  bill ; this  would  appear  to  be  a matter  of 
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course  (a)  ; but  supposing  it  to  be  necessary  to  1851. 
make  a special  application,  and  that  the  court  has  a 
discretion  to  refuse  or  to  grant  it,  the  question  arises  k^. 
whether,  under  the  circumstances  of  this  case,  the 
court  would  be  warranted  in  admitting  the  particular 
defences  which  it  is  proposed  to  offer.  This  question 
presents  itself  in  two  points  of  view — first,  as  respects 
the  relation  of  the  parties;  and  secondly,  as  regards 
the  nature  of  the  defences  themselves.  To  consider 
the  latter  part  first : 


I stated  in  my  judgment  upon  the  former  applica- 
tion in  this  case,  that  it  was  not  absolutely  necessary 
to  grant  this  application  in  order  to  raise  the  defence 
furnished  by  the  existence  of  the  alleged  trust ; 
because,  supposing  it  to  exist,  the  cestuis  que  trustent 
are  not  bound  by  the  decree,  and  can  file  a bill  to  set 
aside  the  mortgage,  or  to  redeem,  according  as  the 
mortgagee  had  or  had  not  notice  of  the  alleged  trust. 
But  this  circumstance  is  entirely  accidental,  and 
creates  no  necessity  for  deviating  from  the  course 
ordinarily  pursued  on  these  occasions.  Besides  if 
the  fact  of  the  alleged  trust  be  true — and  we  must 
suppose  it  to  be  true  where  there  is  a possibility  that 
it  may  be  so — the  decree  has  been  pronounced  with- 
out hearing  those  who  ought  in  the  first  instance  to 
have  been  heard  against  it.  In  this  respect  the  pre- 
sent case  differs  from  the  one  in  Mosley , where,  if  the 
mortgagee  had  not  notice,  the  decree  was  right  and 
the  infant  was  bound ; but  here,  even  if  the  mortga- 
gee had  no  notice,  the  cestuis  que  trustent  ought  to 
.have  been  before  the  court,  and  in  fact  to  have 
defended  the  suit.  The  other  defence  is  usury, 
which,  as  a general  rule,  the  courts  are  not  disposed 
to  favor;  but  I understand  the  principle  upon  which 
this  rule  is  founded,  to  be,  that  when  a party,  having 
the  defence  of  usury,  fails,  through  a slip  or  neglect  of 
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his  own  to  set  it  up,  the  courts  will  not  afford  him  an 
extraordinary  opportunity  of  doing  so. 

But  how  can  neglect  he  attributed  to  an  infant,  or 
to  the  cestuis  que  trustent,  who  were  not  before  the 
court  ? Whatever  the  infant  would  be  permitted  to 
do  for  himself,  he  should,  I think,  be  permitted  to  do 
for  his  cestuis  que  trustent. 

I think,  therefore,  that  the  defendant  ought  to  be 
admitted  to  raise  both  these  defences,  unless  there  is 
something  in  the  facts  of  the  case,  as  they  appear  by 
the  affidavits,  to  make  it  improper.  I have  read  the 
affidavits,  and  do  not  think  there  is  anything  of  this 
nature  in  them. 

With  respect  to  the  effect  of  the  statute  5 Geo.  II., 
I have  been  unable,  after  the  best  consideration  that 
I could  give  the  matter,  and  with  the  utmost  respect 
Judgment.  £or  opposite  opinion,  to  arrive  at  the  conclusion 
that  this  question  is  effected  by  it. 

Spragge,  Y.  C. — It  is  difficult  to  deduce  from  the 
cases  any  clear  intelligible  principle  upon  which 
infants  have  been  allowed,  on  coming  of  age,  to  shew 
cause  against  a decree  made  during  their  minority. 
In  a number  of  the  cases  cited,  the  case  of  an  infant 
defendant  in  a foreclosure  suit  is  treated  as  an 
exceptional  case,  and  that  in  two  points  of  view — the 
one,  in  the  infant  having  a day  to  shew  cause  at  all ; 
the  other,  in  his  being  restricted  to  shew  only  certain 
matters  for  cause. 

It  would  appear  but  reasonable  that  an  infant 
entitled  to  shew  cause  against  a decree  should  be 
permitted  to  show  anything  that  would  make  it 
manifest  that  the  decree  ought  not  to  have  been  made 
against  him — that  his  right  should  not  be  bound  by 
proceedings  against  him  when  not  of  age  to  defend 
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himself.  In  Savage  v.  Carrol  (a),  the  Lord  Chan-  1851. 
cellor  of  Ireland  speaks  of  the  defence  made  by  a '^27^ 
guardian  for  an  infant,  as  not  to  be  considered 
exactly  as  a defence,  but  rather  as  the  appearance  of 
a mere  formal  party  before  the  court ; and  the  lan- 
guage of  Lord  Brougham  in  Kelsall  v.  Kelsall  (5), 
is  to  the  same  effect.  He  says,  “ A decree  against  an 
infant  is  erroneous  if  it  has  not  the  clause  ‘ unless 
cause  be  shewn  within  six  months.’  Now,  this 
either  means  nothing,  or  it  is  intended  to  secure  the 
infant  against  any  proceeding  taken  to  his  prejudice 
at  a time  when  the  law  supposes  him  to  be  absent, 
or  at  least  nob  present  in  such  a manner  as  to  be 
capable  of  defending  his  rights.”  And  so  in  each  of 
those  cases,  as  well  as  in  Bennett  v.  Lee,  the  infants 
were  allowed^  on  coming  of  age,  to  make  a new 
defence  to  the  suit,  notwithstanding  that  a decree  had 
been  made  against  them. 

Judgment. 

Why  an  infant  defendant  in  a foreclosure  suit 
should  occupy  the  anomalous  position  of  having  a 
day  to  shew  cause,  and  yet  be  restricted  in  shew- 
ing cause,  I have  not  seen  explained ; but  that  he  is 
restricted,  appears,  I think,  from  a number  of  cases. 

In  Malloch  v.  Colton  (c),  the  Lord  Chancellor  laid  it 
down  as  agreeable  to  the  constant  practice,  that 
though  an  infant  is  entitled  in  a foreclosure  suit  to 
shew  cause  against  the  decree,  yet  he  is  not  when 
he  comes  of  age  to  travel  into  the  account,  nor  is  he 
so  much  as  entitled  to  redeem  the  mortgage  by  pay- 
ing what  is  reported  due,  but  is  only  entitled  to  shew 
error  in  the  decree;  and  in  the  case  of  Lyne  v. 

Willis , noted  at  the  foot  of  the  above  report,  it  is  said 
that  this  was  admitted  by  the  counsel  on  both  sides, 
and  also  by  the  court  to  be  the  settled  practice.  So 
also  in  a note  to  Booth  v.  Rich  (d),  it  is  said,  “ The 
infant  is  only  entitled  to  shew  error  in  the  decree. 


(a)  i B.  & B.  552.  ( b ) 2 M.  & K.  41 1.  (c)  3 P.  Wins.  352.  (d)  1 

Vern.  295. 
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He  may  not  unravel  the  account  nor  is  he  entitled 
to  redeem.’'  In  the  Bishop  of  Winchester  v.  Beavor 
(a),  the  Master  of  the  Bolls  says  that  an  infant  may 
he  foreclosed  : — “ You  can  have  your  decree  against 
him ; he  can  do  nothing  but  shew  error ; he  is  fore- 
closed to  all  intents/’  &c.  In  Goodier  v.  Ashton  (b), 
it  was  treated  by  counsel  as  a thing  well  understood, 
that  an  infant  defendant  having  a day  to  shew  cause, 
could  only  enable  him  to  shew  error  in  the  decree ; 
and  Lord  Eldon  in  Williamson  v.  Gordon  (c)  says, 
“ The  infant  has  only  six  months  to  shew  cause 
against  the  decree;  but  he  cannot  do  that  if  the 
decree  would  have  been  right  against  him  had  he 
been  adult.  He  can  shew  nothing  but  error  in  the 
decree,”  &c. 


In  Kelsall  v.  Kelsall,  it  appears  to  have  been  argued 
from,  as  settled  law,  that  an  infant  defendant  in  a fore- 
j udgment.  closure  suit  can,  on  coming  of  age,  only  shew  error 
in  the  decree.  The  suit  was  by  creditors,  and 
sought  to  obtain  payment  of  debts  out  of  the  real 
estate  devised,  and  counsel  seemed  to  have  urged 
that  there  was  an  analogy  between  creditor’s  suits 
and  foreclosure  suits,  and  that  inasmuch  as  a defen- 
dant in  the  latter  could  not  make  a new  defence,  so 
he  could  not  in  the  former;  and  Lord  Brougham, 
while  denying  the  analogy  contended  for,  said  “ that 
an  infant  may  be  foreclosed,  and  cannot  in  shewing 
cause  travel  into  the  account,  but  only  shew  error  in 
the  decree,  has  been  laid  down  by  many  of  the  judges 
in  this  court.” 

Thus,  from  the  year  1734  downwards,  it  has  been 
treated  as  the  settled  rule  of  the  court,  that  infant 
defendants  in  foreclosure  suits  stand  upon  a different 
footing  from  other  defendants  having  a right  to  shew 
cause  against  a decree ; that  there  is  a qualified 
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CHANCERY  REPORTS. 


249 


right,  restricted  within  narrow  limits.  ' It  is  true 
that  this  point  was  not,  in  any  of  the  cases  cited,  the 
point  for  decision ; but  its  being  all  along  treated  as 
a settled  rule,  ak  a thing  not  questioned,  and  used 
for  the  purpose  of  illustration,  appeals  to  me  to  be 
at  least  as  strong  as  an  express  decision.  Either  the 
defendant  has  not  such  right,  or,  as  was  observed  by 
Mr.  Mowat,  the  judges  have  expressed  themselves 
with  singular  inaccuracy  in  what  they ' have  said 
upon  the  subject.  Whether  the  reason  for  this 
anomalous  position  is  fotmded  on  a policy  similar 
to  that  which  dictated  the  statute  1 Wm.  IV.  c.  47, 
or  in  order  to  avoid  to  wide  a difference  in  the 
effect  of  a decree  for  foreclosure  and  a decree  for 
sale,  or  whatever  else  the  reason  may  have  been, 
does  not  appear.  I look  upon  the  rule  as-  too  well 
settled  to  be  questioned  now. 

Where,  however,  the  infant  defendant  claims  by  _ 
title  paramount  to  the  mortgage,  he  stands  upon  a 
different  footing;  and  so  in,  the  anonymous  case  in 
Mosley,  p.  66,  the  infant  defendant  was  allowed  on 
coming  of  age  to  show  his  paramount  title.  He  did 
not  claim  under  the  mortgagor,  who  was  his  father, 
but  under  his  grand  uncle,  who  had  paid  for  the  land 
in  question,  and  devised  to  the  grandfather  for  life, 
remainder  in  tail  male  in  fee  ; and  the  infant  claimed 
in  remainder,  and  alleged  upon  oath  on  his  applica- 
tion to  make  a new  defence,  that  he  believed  he 
could  prove  that  the  mortgagee  was  aware  when  he 
took  the  mortgage  of  these  circumstances.  What 
the  infant  in  that  case  had,  was  not  an  equity  of 
redemption  which  could  be  foreclosed,  but  an  inde- 
pendent title  which  he  could,  I apprehend,  have 
asserted  by  original  bill.  The  mortgage  of  the  grand- 
father could  be  good  only  for  his  life,  and  then  the 
remainder-man  had  his  equity — not  to  redeem,  but  to 
come  in  of  his  own  title.  So  that  that  case  was  not 
one  between  mortgagee  and  infant  heir  of  mortgagor ; 
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1851.  and  the  rule  restricting  what  the  latter  may  do  by 
way  of  shewing  cause  against  the  decree  may  not 
Kei-r.  applicable  to  such  a case.  Indeed  Macpherson, 
in  his  work  on  infants,  and  Mr.  Daniel , consider  that 
the  restrictions  applicable  to  ordinary  cases,  where 
the  infant  claims  under  the  mortgagor,  do  not  apply 
to  such  a case  as  this.  The  former  author,  after 
stating  the  general  rule  that,  after  a decree  of  fore- 
closure, an  infant  is  not  permitted  to  open  the 
account  or  to  redeem  the  mortgage  by  paying  what  is 
reported  due,  and  that  he  can  shew  no  cause  but 
error  in  the  decree,  proceeds  to  say  that  this  restric- 
tion does  not  of  course  extend  to  cases  of  fraud,  nor 
to  any  case  in  which  the  plaintiff  and  the  infant 
defendant  did  not  indisputably  stand  when  the  decree 
was  made  in  the  relation  of  mortgagee  and  mortga- 
gor, or  heir  or  devisee  of  the  mortgagor.  And  Mr. 
Daniel  (a),  after  stating  the  general  rule  in  substan- 
judgment  tially  the  same  terms,  proceeds  thus  : “ Neither,  it  is 
apprehended,  will  the  above  rule  apply  to  cases  where 
the  title  claimed  by  the  infant  is  paramount  the 
mortgage/'  and  both  these  writers  refer  to  the  case 
in  Mosley  as  authority  for  their  position.  In  this 
case  the  defendant,  now  of  age,  asks  to  be  permitted 
to  put  in  a new  answer  and  defend  the  suit,  in  order 
that  he  may  shew  that  his  father,  who  made  the 
mortgage,  was  trustee  and  not  owner,  of  the  premises 
in  question,  and  consequently  had  no  right  to  pledge 
them  for  his  individual  debt,  and  that  the  trust  has 
descended  upon  him.  He  also  desires  to  shew  that 
the  transaction  was  usurious.  I cannot  agree  with 
Mr.  Turner  that  usury  is  a matter  paramount  the 
mortgage.  It  certainly  is  not  so  in  the  sense  in  which 
the  words  are  used  in  the  authorities  referred  to. 

I understand  his  Lordship  the  Chancellor  to  be  of 
opinion  that  the  operation  of  the  statute  5 Geo.  II.  c. 
7,  must  be  to  deprive  infant  defendants  in  foreclosure 
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suits  of  a day  to  shew  cause ; that  while  under  that  1851. 
statute  a sale  under  common  law  execution  of  the 
real  estate,  descended  or  devised,  may  take  place  Kerr> 
presently,  it  would  be  unreasonable  to  hold  that  in 
this  court  in  a foreclosure  suit  the  lands  should  be 
tied  up  perhaps  for  a number  of  years,  until  the 
infant  heir  of  the  mortgagor  should  come  of  age. 

With  great  deference  to  his  lordship’s  opinion,  I 
apprehend  that  a just  deduction  from  the  statute 
would  be,  that  a judgment  creditor  having  in  a 
court  of  law  a right  to  sell  the  lands  of  the  deceased 
debtor,  it  would  be  reasonable  to  hold  that  a mort- 
gagee had  a similar  right  in  this  court — that  he  may 
come  for  a sale  as  a matter  of  right  by  analogy  to 
the  common  law  right,  and  in  the  spirit  of  the  statute. 

It  has  been  so  held  in  this  court  in  the  case  of  adult 
defendants,  and  no  good  reason  has  occurred  to  me 
why  the  same  should  not  be  held  in  the  case  of 
infants.  Judgment. 

If,  however,  a mortgagee  chooses  to  ask,  not  for  a 
sale  but  for  a foreclosure,  he  makes  his  election, 
perhaps  for  very  good  reasons  of  advantage  to  him- 
self ; and  he  must  in  such  a case  take  a foreclosure 
with  its  ordinary  incidents  and  consequences,  and 
cannot  reasonably  complain  if  he  has  not  the  advan- 
tages of  both  modes  of  proceeding. 

Upon  the  best  consideration  that  I have  been  able 
to  give  to  the  subject,  I am  of  opinion  that  the  defen- 
dant is  not  now  entitled  on  coming  of  age  to  shew 
usury  as  a defence  to  this  suit.  Further,  I am  of 
opinion  that  he  would  have  been  entitled  to  shew 
the  trust  in  this  case  as  a defence  if  he  had  upon 
his  affidavits  made  a case  for  it.  The  case  he  has 
made  is  just  that  defence  which  was  actually  made 
for  the  infant  in  the  case  reported  in  Mosley,  and 
which,  upon  hearing  upon  bill  and  answer,  was 
adjudged  against  him.  The  gist  of  his  application 
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1851.  on  coming  of  age  was  that,  he  believed  he  could 
prove  that  the  mortgagee  was  aware  of  the  facts 
Kg^r.  stated  in  his  former  answer.  This  important  point 
(notice  to  the  mortgagee)  is  wholly  omitted  here,  and 
this  although  the  defendant’s  counsel  was  cautioned 
to  look  at  his  affidavits,  as  it  was  doubtful  if  they 
were  not  defective.  I take  it  to  be  a fair  inference 
that,  as  a matter  of  fact,  the  mortgagee  in  this  case 
had  no  notice.  Taking  then  the  facts  to  be,  that 
there  was  a trust,  but  that  the  mortgagee  had  no 
notice  of  it,  he  was  entitled  to  his  mortgage  money 
and  to  a foreclosure  in  default  in  payment.  In  the 
case  as  made  there  has  been  no  error  in  the  decree, 
either  error  apparent  or  error  in  judgment ; and  if 
the  facts  now  relied  on  for  defence  had  been  made 
matter  of  defence  by  answer,  and  had  been  admitted, 
the  decree,  according  to  the  case  in  Mosley  relied  on 
for  the  defendant,  must  have  been  the  same.  Lord 
judgment.  Eldon  said  in  Williamson  v.  Gordon,  that  an  infant 
cannot  shew  cause  against  the  decree  if  the  decree 
would  have  been  right  against  him  had  he  been 
adult.  If  the  defendant  in  this  case  had  been  adult, 
would  not  the  decree  have  ^been  right  against  him 
even  if  he  had  proved  the  trust  he  has  asked  leave 
to  prove — failing,  as  he  has  here,  to  prove  notice  ? 
How  far  it  could  have  been  effectual  to  vest  a good 
title  in  the  mortgagee  is  another  question ; and  it  is 
of  course  a question  now,  whether  the  cestuis  que 
trustent  may  not  file  their  bill  against  the  mortgagee 
(or  even  whether  this  defendant  may  not),  and  re- 
deem him  if  he  had  no  notice,  or  recover  the  mort- 
gage premises  if  he  had.  Upon  this,  however,  I 
express  no  opinion.  The  present  application,  I think, 
fails  in  the  important  particular  to  which  I have 
adverted. 

Per  Cur.  (Esten,  V.  C.,  diss .) — Motion  refused, 
with  costs. 
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Kelly  y.  Mills. 

• Practice — JJth  Order. 

In  a cause  in  the  nature  of  a redemption  suit,  the  bill  stated  the  exis-  May  13  & 16., 
tence  of  three  several  mortgages  ; alleged  one  to  be  usurious,  and  the 
two  others  to  have  been  made  to  secure  larger  sums  than  had  been 
advanced  ; prayed  special  relief,  and  that  an  account  might  be  taken 
of  the  sums  actually  advanced  and  of  the  amount  due  ; and  for  re- 
demption : A motion  for  an  immediate  decree  under  the  77th  order 
of  May,  1850,  was  refused,  with  costs. 

The  statements  of  the  bill,  the  nature  of  which  and  statement* 
the  relief  sought  are  fully  set  forth  in  the  judgment, 
was  verified  in  the  usual  manner  by  affidavit,  and  no 
answer  had  been  put  in.  In  moving  for  a summary 
reference  under  the  77th  order  of  May,  1850,  Mr. 

Mowat  for  the  plaintiff. 

The  bill  is  filed,  inter  alia , for  redemption  of  the 
mortgaged  properties,  on  paying  what  is  really  due ; Argument 
alleging  that  one  of  the  mortgages  is  usurious,  and 
the  others,  though  not  usurious,  were  made  to  secure 
sums  much  larger  than  were  ever  advanced.  The 
right  to  relief  thus  depends,  in  any  view  of  the  mat- 
ter, on  the  state  of  the  accounts  between  the  plain-  . 
tiff  and  defendant,  and  this  can  be  much  more  satis- 
factorily ascertained  in  the  Master’s  office  than  before 
the  court. 

It  is  competent  for  the  Master  to  make  this  inves- 
tigation under  the  ordinary  decree  of  reference.  Penn 
v.  Lockwood  (a)  is  a clear  authority  on  this  point ; 
and  whatever  relief  is  asked  by  the  bill  other  than 
what  depends  on  the  result  of  such  account,  he  plain- 
tiff’ is  willing  to  waive. 

Mr.  McDonald  for  defendant.  The  77th  order 
does  not  apply  to  this  case.  The  suit  is  substantially 
for  the  reformation  of  deeds — that  is,  lessening 
the  interest  of  the  defendant  ; besides,  whatever 
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amount  may  be  or  ought  to  be  secured  by  the  con- 
veyances, no  portion  of  it  is  yet  due,  and  a mortgagee 
cannot  be  called  upon  to  discharge  the  mortgage  until 
the  money  is  due. 

The  Chancellor. — This  is  a motion  for  a summary 
reference  under  the  77th  order  of  May,  1850. 

There  are  three  distinct  mortgage  transactions,  in 
relation  to  each  of  which  relief  is  asked. 

With  respect  to  the  first,  the  bill — after  narrating 
the  plaintiffs  title  to  a certain  leasehold  property; 
an  agreement  for  building  thereon  between  the  plain- 
tiff and  defendant ; the  cessation  thereof  after  it  had 
been  in  part  executed ; the  ascertainment  of  a sum 
to  be  paid  to  the  defendant,  as  the  purchase  money 
“ for  what  he  had  already  expended  on  the  building  ” 
— such  is  the  expression  in  the  bill ; and  a contract 
for  a loan  of  four  hundred  pounds  ; — after  that  nar- 
ration, the  bill  states  an  indenture  by  way  of  mort- 
gage executed  on  the  5th  of  January,  1848,  between 
the  plaintiff*  and  defendant,  by  which  the  leasehold 
premises  in  question  were  conveyed  to  the  defendant, 
subject  to  redemption  on  payment  of  the  sum  of 
1400£.  at  the  expiration  of  fourteen  years,  as  also  an 
annual  sum  of  150£.  in  the  interim,  by  half-yearly 
payments. 

With  respect  to  this  security,  the  bill  alleges  that 
the  sum  to  be  loaned  was  not  advanced,  either  in 
cash  or  its  equivalent.  I am  uncertain,  however, 
whether  any  relief  is  asked  on  that  ground ; but  it  is 
affirmed  that  the  only  consideration  for  the  deed  was 
a sum  of  1300£. ; and  the  plaintiff  seeks  to  have  the 
security  reduced  to  that  extent,  and  asks  an  injunc- 
tion. 

The  second  mortgage  was  executed  on  the  14th  of 
May,  1848,  for  securing  the  sum  of  1000£.  in  twenty- 
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one  years  from  the  date,  with  interest  in  the  mean-  1851. 
time  half-yearly.  With  respect  to  this  security,  it  is  "^2^" 
alleged  that  the  principal  money  was  not  paid  in  cash,  M[{ls 
hut  by  the  delivery  of  goods  and  the  assignment  of 
securities  of  various  kinds.  These  goods  are  alleged 
not  to  have  been  worth  one-fifth  of  the  sum  for  which 
they  were  sold ; and  many  of  the  securities  are  said 
to  have  been  valueless.  The  bill  further  states  that 
the  plaintiff  was  required,  in  consideration  of  this 
accommodation,  to  accept  a lease  from  the  defendant 
of  certain  premises,  and  to  become  bound  for  the 
erection  of  certain  buildings  thereon ; with  which 
conditions  he  is  represented. as  having  been  obliged, 
from  his  necessities,  to  comply.  The  rent  reserved 
by  this  lease  is  alleged  to  be  greatly  beyond  the  true 
value  of  the  premises ; and  this  part  of  the  transac- 
tion is  represented  as  a mere  contrivance  to  secure 
usurious  interest.  The  relief  sought  in  relation  to 
this  dealing  is,  that  the  lease  and  bond  may  be  can- Judgment< 
celled  and  all  “improper  charges ” deducted  from 
the  security. 

An  action  has  been  already  brought  upon  these 
securities  and  judgment  recovered,  to  restrain  which 
the  injunction  is  asked. 

The  third  mortgage  bears  date,  so  far  as  I can 
gather,  the  4th  of  May,  1849.  In  relation  to  this 
security,  the  plaintiff  says  that,  being  in  want  of  a 
loan  of  2501.  on  the  4th  of  July,  1849,  he  applied  to 
the  defendant,  who  agreed  to  make  the  required 
advance — not,  however,  altogether  in  cash,  but  in 
part  by  the  conveyance  of  a parcel  of  land.  The 
plaintiff  also  states  that  the  above  proposition  was 
accompanied  by  a further  stipulation  that  the  defen- 
dant should  receive  a bonus  of  87 1.  10s.,  and  that  for 
the  purpose  of  evading  the  usury  laws  the  plaintiff 
should  execute  a mortgage  to  one  Robert  Kelly  to 
secure  the  sum  to  be  advanced,  together  with  the 
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bonus  (837 1.  10s.),  which  security  should  be  assigned 
to  the  defendant ; and  that  the  mortgage  in  question 
was  accordingly  so  made  and  assigned.  The  plaintiff 
alleges  that  the  land  conveyed  to  him  in  pursuance 
of  the  contract  was  in  reality  worth  only  the  sum  of 
75 1.\  and  he  asks  to  have  the  security  cut  down  by 
deducting  the  sum  so  overcharged,  as  well  as  the 
illegal  bonus. 


The  prayer  of  the  bill  is  in  these  words — “ To  the 
end  therefore  that  the  said  lease  and  bond  so  executed 
may  be  rescinded  and  set  aside,  and  may  be  delivered 
up  to  be  cancelled ; and  that  the  said  mortgages 
may  respectively  be  rectified  by  reducing  the  sums 
secured  thereby  to  the  true  sums  due  and  payable 
in  respect  thereof,  after  deducting  all  improper 
charges  from  the  mortgage  monies  secured  by  the 
second  mortgage,  and  after  deducting  from  the  first 
mortgage  all  sums  included  therein,  over  and  above 
the  said  sum  of  1300Z.  and  legal  interest  thereon  \ 
and  from  the  third  mortgage  all  sums  included 
therein  over  and  above  the  said  sum  of  250 1.  and 
interest  thereon  ; and  after  further  deducting  from 
the  250£.  and  interest,  the  difference  between  the 
actual  and  alleged  value  of  the  lot  of  land  which 
formed  part  of  the  consideration  for  such  last  men- 
tioned mortgage ; and  that  the  instalments  and 
interest  under  the  said  mortgages  from  time  to  time 
as  thereby  provided,  may  be  reduced  and  adjusted 
accordingly,  in  which  case  your  complainant  hereby 
offers  to  pay  all  arrears,  if  any  there  may  be  said  to 
be ; or  that  the  said  mortgages  may  be  wholly  set 
aside,  and  may  be  delivered  up  to  your  complainant 
to  be  cancelled,  and  an  account  taken  of  what  is 
legally  and  justly  due  in  respect  of  such  transactions 
as  aforesaid ; and  if  necessary,  your  complainant 
hereby  offers  to  pay  the  same  at  once,  or  as  the  court 
may  direct : or  that,  upon  such  payment  as  last  afore- 
said, the  defendant  may  be  ordered  to  convey  the 
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mortgage  premises  to  your  complainant,  free  and  clear 
of  all  incumbrances  done  by  him  or  any  claiming 
by  or  under  him ; and  that  in  any  event,  the  said 
mortgages  may  be  decreed  to  stand  as  securities  for 
such  sums  only  as  shall  remain  due  after  deducting 
the  sums  included  therein  or  paid  thereon,  for  interest 
or  otherwise,  over  and  above  the  sums  actually 
advanced  or  legally  due  on  the  same  respectively 
and  legal  interest  thereon  only,  and  after  making  all 
other,  just  allowances  ; and  that  in  any  event,  the 
defendant  may  account  for  all  sums  of  money  paid 
to  or  received  by  him  on  the  said  mortgages  ; and 
that  all  proper  inquiries  may  be  directed  and  ac- 
counts taken  for  the  purpose  of  carrying  into  effect 
such  decree ; and  that  the  defendant  may  be  re- 

I strained  from  proceeding  further  with  the  said  action, 
or  taking  any  other  proceedings  at  law  in  respect  of 
the  matters  aforesaid,  or  any  other ; and  for  further 
relief.” 

Upon  this  bill  the  plaintiff  moves,  that  it  may 
be  forthwith  referred  to  the  Master  of  this  court  to 
take  the  accounts  necessary  or  proper  to  be  taken  in 
the  cause  before  the  court  can  proceed  to  the  ultimate 
decision  of  the  case,  and  thereon  that  it  may, 
amongst  other  things  be  decreed  that  an  account 
may  be  taken  of  the  sums  actually  advanced  or 
legally  due  on  the  mortgages  in  the  pleadings  men- 
tioned, and  for  which  the  same  should  stand  as 
securities  to  the  defendant,  and  legal  interest  on  such 
sums;  and  of  all  sums  paid  to  or  received  by  the 
defendant  on  th§  said  mortgages ; or  that  such  other 
order  may  be  made  in  the  premises  as  this  court  may 
deem  meet.” 
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Judgment. 


Now,  without  enquiring  whether  the  plaintiff  has 
stated  a case  for  equitable  relief — as  to  which*  we 
express  no  opinion — and  without  considering  whe- 
ther, independent  of  other  objections,  a matter  of  this 
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1851.  complicated  character  could  be  satisfactorily  dis- 
posed  of  by  summary  reference — without  determin- 
miis.  'either  of  these  points,  it  appears  to  us  obvious 

that  the  case  stated  by  the  bill  comes  neither  within 
the  spirit  nor  the  letter  of  the  order. 

Regarded  as  a redemption  suit — although  we  do 
not  perceive  that  it  can  be  properly  viewed  as  such, 
or  if  so  viewed  that  it  can  be  sustained- — but  re- 
garded as  a redemption  suit,  can  it  be  said  as  to  all, 
or  indeed  as  to  any  of  these  securities,  that  the 
state  of  the  account,  or  the  state  of  the  account  and 
the  priority  of  incumbrances,  form  the  only  subject  of 
enquiry  ? 

This,  clearly,  is  not  a suit  for  an  account;  and 
regarded  as  a suit  to  reform  these  securities,  or  to  set 
them  aside  on  account  of  fraud,  what  account  can 
the  court  direct  before  the  plaintiff  shall  have  laid  the 
dgment  necessaiy  foundation  by  proof  of  the  case  of  which  the 
account  is  only  a consequence  ? 

Consider  it  with  reference  to  the  last  security, 
what  is  the  relief  the  plaintiff  asks  ? The  allega- 
tion is,  that  a transaction,  which,  upon  the  instru- 
ments appears  as  the  transfer  of  a mortgage  security 
from  Robert  Kelly  to  the  defendant,  was  in  fact  a loan 
from  the  defendant  to  the  plaintiff* ; * and  that  it  was 
made  to  assume  its  present  form  only  for  the  purpose 
of  evading  the  usury  laws.  Now,  it  seems  to  us  too 
plain  to  admit  of  argument,  that  the  question  as  to 
the  bona  tides  of  this  transfer  must  be  determined  by 
the  court  in  the  regular  way,  before  any  matters  of 
account  can  be  referred  to  the  Master.  Again,  it  is 
alleged  with  respect  to  the  same  security,  that  the 
consideration  consisted  in  great  part  of  land,  esti- 
mated much  beyond  its  real  value ; and  the  plaintiff 
seeks  to  have  the  security  cut  down  accordingly. 
Now  this  course  is  not  alleged  to  have  been  a device 
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to  evade  the  usury  laws.  Indeed,  the  facts  would 
seem  to  negative  that  supposition.  If  the  security  is 
to  be  cut  down,  therefore,  it  must  be,  I presume,  on 
account  of  some  fraudulent  practice  on  the  part  of 
the  defendant.  But,  assuming  that  to  be  the  ground 
of  the  relief,  it  is  obviously  a question  for  the  deter- 
mination of  the  court,  and  not  the  subject  of  a refer- 
ence to  the  Master. 

The  same  observations  apply  to  the  second  tran- 
saction. It  is  similar  in  principle,  though  somewhat 
different  in  its  circumstances.  There,  it  is  said, 
the  lease  and  bond  formed  part  of  the  mortgage 
dealing  though  apparently  unconnected  with  it. 

Surely  that  question  cannot  be  said  to  be  dependant 
upon  any  account  to  be  taken  before  the  Master 
Neither  would  its  determination  be  facilitated,  so  far 
as  we  can  perceive,  by  such  a reference,  if  that 
would  suffice,  which  we  by  no  means  intend  to 
intimate.  Judgment 

Then,  as  to  the  allegation  that  the  goods  and  other 
particulars  which  constituted  the  consideration 
mentioned  in  the  mortgage  deed  were  greatly  over- 
valued, and  accepted  by  the  plaintiff  under  the  pres- 
sure of  extreme  necessity,  the  jurisdiction  to  open 
transactions  of  this  sort  when  tainted  with  fraud, 
either  actual  or  constructive,  is  undoubted.  But,  in 
that  view,  we  are  at  a loss  to  discover  the  principle 
upon  which  an  immediate  reference f is  asked.  .This 
court  does  not  assume  to  make  a new  contract  for 
the  parties.  In  the  absence  of  fraud,  or  what  is  con- 
sidered equivalent  to  fraud,  this  court  has  no  juris- 
diction to  institute  an  enquiry  as  to  the  actual  value 
of  these  goods  and  securities.  If  the  jurisdiction  be 
invoked  on  the  ground  of  fraud,  surely  that  case 
must  be  established  before  any  such  enquiry  can  be 
instituted. 

We  need  not  now  consider  the  relief  asked  in 
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1850.  respect  to  the  first  mortgage,  because  it  is  manifest 
from  what  has  been  already  said  that  the  court  is 
Milk  not  present  in  a position  to  pronounce  any  decree, 
or  direct  any  account  to  be  taken.  Some  of  the  ob- 
j udg-ment.  servationy  which  have  been  made  with  respect  to 
the  other  branches  of  the  case  do  not  seem  to  apply 
to  that,  but  others  appear  to  us  to  apply  with  equal 
force ; and  we  incline  to  the  opinion  that,  had  the 
suit  related  to  that  transaction  alone,  it  would  not 
have  been  the  proper  subject  for  a summary  reference. 

We  are  of  opinion  that  the  motion  must  be  refused, 
with  costs. 


Fisher  v.  Wilson. 

Trustee — Costs. 

Ap  il  4.  Where  a trustee  set  up  an  improper  claim  to  the  property,  the  subject 
of  the  trust,  and  a bill  was  filed  to  compel  him  to  deliver  up  possession 
and  account — the  court  charged  him  with  the  costs  of  suit  up  to  the 
hearing,  reserving  the  consideration  of  interest  and  subsequent  costs. 

statement.  The  facts  of  this  case  are  fully  set  forth  in  a former 
report  (a). 

Argument.  The  cause  now  coming  on  for  hearing,  Mr. 

McDonald , for  the  plaintiff,  asked  that  the  decree 
might  direct  the  defendant  to  pay  the  costs  of  suit 
and  interest  on  the  sum  found  remaining  in  his  hands, 
citing  for  authority  for  what  was  asked  Thorby  v. 
Yeats  (b),  Willis  v.  Hiscox  (c),  Angell  v.  Davis  (d), 
Willson  v.  Willson  (e),  Cummings  v.  McFarlane  (/) 
Newton  v.  Bennett  (g),  Raphael  v.  Boehm  (h),  Ers- 
kine  v.  Campbell  (i). 

Mr.  j R.  Cooper , for  defendant,  objected  to  the 
plaintiff  now  seeking  to  charge  the  defendant  with 
interest  and  costs,  not  having  asked  that  by  his  bill, 
the  defendant  having  acted  in  error,  and  not  with 

(a)  Ante  vol.  I,  p.  218.  ( b ) 1 Y.  & C.  C.  C.  438.  {c)  4 M.  & C. 
197.  (d)  4 M.  &C.  360.  (e)  2 Keen.  249.  (/)  Ante,  151.  (^)  1 
B.  C.  C.  359,  and  note  to  page  362.  (A)  13  Ves.  408.  (*)  Ante  vol. 

1,  p.  576. 
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any  improper  motive — and  cited  Sammes  v.  Ryck - 1851. 
man  (a),  Knight  v.  Martin  (b)  Bruere  v.  P ember- 
ton  (c),  Wolfe  v.  Findlay  (d),  Campbell  v.  Horne  (e),  wiison. 
and  Lewin  on  Trusts,  457* * 

Esten,*  V.  C. — The  only  question  in  this  case 
relates  to  the  costs  of  the  suit,  and  I am  very  clearly 
of  opinion  that  they  ought  to  be  paid  by  the  defen- 
dant. The  facts  of  the  case  are  fully  detailed  in  the 
judgment  delivered  by  me  upon  the  motion  to  dis- 
solve the  injunction,  and  it  is  unnecessary  now  to 
repeat  them.  It  is  perfectly  clear  that,  upon  the 
death  of  the  plaintiff’s  wife,  the  plaintiff  became 
entitled  to  the  property  in  question  in  this  cause, 
either  jure  mariti  or  as  administrator  to  his  wife,  if 
she  had  died  without  making  a will.  That  she  made 
no  will  is  now  admitted,  and  under  the  circum- 
stances of  this  case  it  would  be  improper  to  act  upon 
the  supposition  that  the  defendant  might  have  be-  /udgm  ent. 
lieved  that  such  was  not  the  case.  When  the  plain- 
tiff demanded  the  possession  of  the  property,  the 
defendant  might  have  answered  that  some  of  the 
articles  mentioned  in  the  notice  had  never  been  in 
his  possession,  and  that  he  was  entitled  to  an  allow- 
ance in  respect  of  his  expenses,  and  of  any  debts  that 
he  may  have  paid  of  the  testator.  He  makes  no 
such  demand,  but  positively  refuses  to  yield  up  pos- 
session of  the  property,  on  the  ground — first,  that 
there  was  a will ; second,  that  if  there  was  none  he 
was  entitled  for  his  own  benefit  : the  first  ground 
being  untrue  in  fact,  the  second  totally  unfounded 
in  law.  This  conduct  must  be  considered  as  having 
occasioned  the  suit ; for  I hold  it  to  be  a sound  rule 
of  construction,  that  if  a party  entitled  to  - make  a 
certain  demand  does  not  make  it,  but  makes  one 
which  is  wholly  unwarrantable,  with  which  the 

(a)  2 Ves.  jr.  36.  ( b ) 1 R.  & M.  70.  (r)  12  Ves.  386.  (</)  6 Hare, 

66.  {e)  1 Y.  & C.  C.  C.  664. 

* The  Chancellor  was  concerned  in  the  cause  while  at  the  bar. 
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other  party  refuses  to  comply,  it  is  to  be  intended 
that  if  the  proper  demand  had  been  made  it  would 
have  been  complied  with.  When  the  plaintiff  de- 
manded the  possession  of  this  property,  the  only 
doubt  which  could  possibly  be  entertained  was, 
whether  he  was  entitled  to  it  in  his  own  right,  or 
rather  jure  mariti,  or  as  his  wife’s  administrator ; 
which  doubt  was  practicall}r  no  doubt  at  all,  because 
in  either  case  it  was . the  defendant’s  duty  to  hand 
the  property  to  him,  subject  only  to  the  reductions 
which  have  been  mentioned,  and  which  he  did  not 
think  proper  to  claim.  The  point  of  law  was  too 
clear  to  admit  of  doubt ; and  therefore,  upon  the 
authority  of  the  cases  referred  to  by  the  plaintiff,  not 
qualified  by  those  cited  by  the  defendant  on  the 
argument,  I think  that  the  defendant  ought  to  be 
charged  with  the  costs  of  this  suit. 

Spragge,  V.  C. — In  this  case  the  bill  is  filed 
against  the  defendant,  not  so  much  as  a trustee  as 
against  one  who,  having  been  a trustee  and  having 
received  money  in  that  character,  now  claims  to 
retain  it  against  the  party  entitled,  and  to  apply  it  to 
his  own  purposes.  It  is  said  indeed  on  his  behalf 
that  it  was  his  intention  to  apply  it  for  the  benefit  of 
the  child  by  the  first  marriage,  but  he  has  taken  no 
steps  to  carry  such  intention  into  effect ; and  at  all 
events,  he  was  bound  to  ascertain  whether  he  had 
any  right  to  make  such  disposition  of  the  money 
as  to  him  might  seem  proper.  If  he  had  such 
right,  he  had  a right  certainly  to  apply  it  to  his 
own  uses,  to  the  exclusion  of  every  one  else.  His 
defence  now  upon  the  record  is,  that  he  is  entitled 
to  keep  the  money  as  his  own.  When  the  plaintiff, 
by  his  bill,  claimed  the  money,  and  shewed  himself 
entitled  to  it,  the  defendant  resisted  it  at  his  peril. 
The  words  of  Sir  James  Wigram  in  Neesom  v. 
Clarkson  (a),  are  applicable  to  this  case.  “ I must,” 


{a)  2 Hare,  p.  705. 
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he  said,  “make  the  decree  with  costs;  for  when  the  1851. 
claim  was  once  asserted,  the  parties  were  bound  at 
their  peril  to  see  if  they  had  any  ground  for  resisting  wJson- 
it.”  I think  this  case  is  stronger  against  the  defen- 
dant than  any  of  those  cited  ; for  in  none  of  them  did  Juis:ment 
the  trustee  set  up  a claim  of  right  in  himself  to  the 
property  in  question.  To  excuse  a defendant  from 
costs  because  he  sets  up  against  a legal  right  that  his 
intentions  were  good,  would  afford  a great  encourage- 
ment to  the  resistance  of  the  rights  of  parties  in  a 
court  of  equity,  and  thus  induce  mere  experimental 
litigation.  I agree  with  my  brother  Esten  both  as  to 
the  costs  and  interest. 


Pemberton  v.  O’Neil. 

Creditor's  suit. 

An  execution  creditor  filed  a bill  against  his  debtor,  the  wife  of  the  , 
debtor,  and  certain  other  persons ; and  it  appeared  that  the  debtor 
on  his  marriage,  settled  certain  land  (the  subject  of  the  suit)  in  trust 
to  the  use  of  the  wife  for  life,  with  power  of  sale  to  the  trustee,  to  be 
exercised  with  the  husband’s  consent.  The  legal  estate  was  in  one 
R.,  who  had  a primary  charge  on  the  premises.  Under  these  cir- 
cumstances, it  was  decreed  that  the  plaintiff  was  entitled  to  redeem 
R.  ; that  the  wife’s  estate  was  exempt  from  every  charge  other  than 
that  of  R.  ; that  of  this  charge  she  must  either  keep  down  the  inter- 
est or  pay  a proportionate  share  of  the  principal  ; .that  she  was  en- 
titled to  a provision  out  of  her  life  estate  ; that  subject  to  her  interest, 
the  property,  on  R.  being  paid,  should  be  sold  ; and  the  enquiry  was 
directed  as  to  other  judgments  in  order  to  a proper  application  of  the 
proceeds. 

This  was  a creditor’s  suit.  The  bill  was  filed  by statement* 
the  Hon.  George  Pemberton,  Henry  Pemberton , 
William  Pemberton  and  Joseph  B.  Proyan,  on  be- 
half of  themselves,  &c.,  against  Thomas  M.  Baden - 
hurst , Thomas  O’Neil  and  Catharine  O’Neil  his 
wife,  and,  as  amended,  stated  that  in  the  year  1843 
O’Neil  was  indebted  to  the  plaintiff*  in  1270£.,  for 
which  sum,  together  with  costs,  &c.,  they  had  ob- 
tained judgment;  that  an  execution  against  goods 
having  been  duly  sued  out  and  proceeded  on,  was 
returned  no  goods,  &c. ; whereupon,  and  in  August 
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1851.  1844,  an  execution  against  lands  was  sued  out  and 
placed  in  the  hands  of  the  sheriff*  of  Bathurst,  of 
o’Neii.  which  debt  and  writs,  the  bill  alleged  the  defendant 
Radenhurst  had  notice ; that  at  the  time  the  proceed- 
ings at  law  were  instituted,  O'Neil  was  in  posses- 
sion, and  was  entitled  to  a grant  from  the  crown  for 
lot  No.  8 in  the  8th  concession,  and  lot  No.  8 in  the 
9th  concession  of  the  township  of  Horton  ; and  that, 
after  the  writ  against  lands  had  been  so  placed  in 
the  hands  of  the  sheriff,  Radenhurst  obtained  an 
assignment  of  these  lands  from  O'Neil , at  which  time 
O'Neil  was  indebted  as  well  to  the  plaintiffs  as  to 
several  other  persons. 

The  bill  charged  this  assignment  to  have  been 
voluntary  and  fraudulent,  and  made  in  order  to  elude 
payment  of  debts,  or  else  to  secure  Radenhurst  a 
small  sum  of  money,  and  was  made  to  him  as  trustee 
statement,  for  O'Neil  and  to  screen  the  lands  from  the  execu- 
tion ; that  in  January,  1845,  the  patent  for  these 
lands  issued  to  Radenhurst , but  that  O'Neil  had  still 
continued  in  possession  thereof. 

The  bill,  after  alleging  several  matters  by  way  of 
pretence  on  the  part  of  the  defendants,  which  it  is 
unnecessary  to  set  forth,  prayed  that  the  assignment 
from  O'Neil  to  Radenhurst  might  be  declared  void, 
and  a re-conveyance  to  O'Neil  ordered,  so  that  the 
writ  against  lands  might  attach  ; or,  if  Radenhurst 
entitled  to  a prior  charge,  then  for  an  account  of  the 
debt  claimed  ; also  an  account  of  rents  and  profits, 
and  a sale  of  a sufficient  portion  of  the  lands  to  pay 
the  amount  due  to  Radenhurst. 

The  material  facts  of  the  case,  as  they  appeared 
from  the  respective  answers  of  the  defendants  and 
evidence  in  the  cause,  were,  that  one  Robert  McCona- 
chi'e,  deceased,  was,  and  remained  till  the  time  of 
his  death,  in  possession  of  the  lands  mentioned  as 
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nominee  of  the  crown,  and  by  his  will  devised  them  1851. 
in  fee,  and  bequeathed  all  his  personal  property  to  Pemberton 
his  wife  Catharine  (who  afterwards  married  O'Neil)  ; O’Neil, 
that  previously  to  her  marriage  with  the  defendant 
O'Neil , he  promised  and  agreed  to  grant  and  release 
all  interest  which  he  might  acquire  in  the  lands  by 
virtue  of  his  marriage  with  her  to  his  said  intended 
wife.  One  of  the  witnesses  swore  that  he  had,  as 
heir-at-law  of  McConachie,  conveyed  the  lands  to 
O'Neil. 

The  defendant  Radenhurst  denied  any  notice  of 
the  claims  of  the  plaintiffs ; and  stated  that  at  the 
request  of  O'Neil  he  advanced  a sum  sufficient  to 
pay  the  balance  due  on  the  lands  to  the  government, 
and  took  the  patent  therefor  in  his  own  name,  in 
order  the  better  to  secure  himself ; and  that,  at  the 
time  O'Neil  assigned  his  interest  to  him  (Raden- 
hurst), he  signed  and  delivered  a writing  to  the  judgment, 
defendant  Catharine,  whereby  he  undertook,  after 
repayment  of  the  amount  which  he  should  be  obliged 
to  advance  to  procure  the  patent,  that  he  would  hold 
the  land  as  trustee  for  her ; and  that  the  sum  paid, 

110£.  and  upwards,  together  with  interest,  as  also  a 
sum  of  53 1.  for  money  previously  due  by  O’Neil,  still 
remained  due  and  unpaid. 

It  further  appeared,  that  by  a conveyance,  intended 
to  be  a settlement,  made  in  contemplation  of  such 
marriage,  and  made  between  O'Neil  and  one  Henry 
Phillips,  the  said  lands  were  conveyed  to  Phillips, 
in  trust,  to  hold  the  same  after  the  marriage  to  the 
use  of  Catharine  during  her  life,  and  after  her  death 
to  the  use  of  O'Neil  in  fee ; with  a power  of  sale  in 
the  trustee  by  direction  of  O'Neil  after  her  death,  if 
he  survived  her. 

The  defendant  Radenhurst  submitted  his  rights  as 
rustee  to  the  j udgment  of  the  court. 
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1851.  The  cause  coming  on  for  hearing,  Mr.  Eccles  and 
Mr.  Strong , for  the  plaintiffs,  contended  that  the  in- 
o’Neii.  tended  settlement  was  not  in  fact  any  settlement ; 
it  might  be  treated  as  articles  for  a settlement. 

Argument.  they  contended,  could  not  tack  to  the 

sum  paid  by  him  to  government  for  the  patent  the 
amount  due  on  the  judgment  against  O’Neil. 

They  cited  Randall  v.  Morgan  (a)  as  to  the  effect 
of  a settlement  drawn  up  in  accordance  with  a parol 
contract  or  agreement  before  marriage.  If,  however, 
the  court  should  be  of  opinion  that  Mrs.  O’Neil  was 
entitled  to  a settlement,  then  a reference  would  be 
directed  to  enquire  what  ought  to  be  settled  on  her. 
Irvine  v.  Webster  (b)  and  McLean  v.  Laidlaw  ( c ) 
were  also  cited. 

Mr.  Vankoughnet  and  Mr.  Turner  for  the  defen- 
dants.—If  the  court  goes  behind  the  patent  at  all,  it 
will  look  at  what  was  the  real  transaction  between 
the  parties.  Here.,  O’Neil  had  not  any  right  save 
that  acquired  through  his  wife,  and  the  court  would 
say  that  she  had  the  best  right  to  the  property.  They 
cited  Watts  v.  Bullas  (d),Bale  v.  Newton  [e). 

judgment  Per  Curiam.  : — This  is  a bill  by  a judgment- 
creditor  for  a satisfaction  of  his  judgment  out  of  the 
equitable  estate  of  his  debtor  in  certain  lands,  of 
. which  the  debtor — namely  the  defendant  O’Neil — 
procured  a patent,  by  virtue,  as  appears,  of  a title 
vested  in  one  McConachie,  which  devolved  either 
upon  his  widow,  whom  O’Neil  married,  or  to  his 
heir-at-law,  from  whom  O’Neil  purchased  all  his  in- 
terest with  money  received  with  his  wife.  The  patent 
was  in  fact  issued  in  the  name  of  the  defendant 
Radenhurst,  but  under  an  authority  from  O’Neil , and 
as  a trustee,  with  a lien  for  money  advanced  for 


(«)  12  Ves.  69.  ( b ) 2 U.  C.  R.  224.  (c)  ib.  22.  ( d ) 1 P.  W.  60. 

( e ) 1 Vern.  464. 
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procuring  the  patent.  The  legal  estate  is  vested  in 
Radenhurst. 

Upon  and  in  consideration  of  his  marriage,  O’Neil 
settled  these  lands  in  a manner  somewhat  peculiar, 
upon  his  wife  for  life,  with  remainder  to  himself  in 
fee,  with  a power  of  sale  in  Phillips,  a trustee,  exer- 
cisable with  the  consent  of  O’Neil.  Under  this  deed, 
it  would  appear  that  the  legal  estate  would  now  have 
been  vested  in  Phillips,  had  O’Neil  then  acquired  it. 
'Mrs.  O’Neil  says  in  her  answer  that  it  had  been 
agreed  to‘  settle  these  lands  to  her  separate  use,  and 
that  she  was  advised  the  settlement  which  had  been 
executed  was  inoperative  for  this  purpose ; but  she 
does  not  actually  repudiate  it.  Radenhurst,  on  ob- 
taining the  patent,  signed  a declaration  of  trust  for  the 
separate  use  of  Mrs.  O’Neil. 


1851. 


We  think  the  derivation  of  the  title  through  the  wife,  Ju[io.ment 
or  with  money  received  with  her,  the  parol  agree- 
ment to  settle  the  property  to  her  separate  use,  and 
the  declaration  of  trust  by  Radenhurst,  are  all  in- 
sufficient to  divest  the  prima  facie  interest  and  title 
of  the  husband.  This  title  and  interest  however, 
are,  we  think,  bound  by  the  settlement  actually  exe- 
cuted, and  not  repudiated  by  the  wdfe.  Whatever 
interest  O’Neil  had  under  this  settlement  the  plain- 
tiffs are  entitled  to  attach  for  the  satisfaction  of  their 
demand.  Radenhurst’ s claim  for  the  money  ad- 

vanced for  procuring  the  patent  constitutes  the 
primary  charge  on  the  property.  The  plaintiffs  are 
entitled  to  redeem  Radenhurst’ s charge,  and  then  to 
pray  a sale  of  the  whole  estate,  or  of  O’Neil’s  interest 
in  it,  according  as  the  other  defendants  redeem  or 
not ; their  judgment,  however,  must  be  confined  to 
the  proceeds  of  the  husband’s  estate  ; and  an  enquiry 
is  necessary  as  to  other  judgments,  in  order  to  a proper 
application  of  the  monies  realized  by  sale  of  the 
lands.  The  estate  of  the  wife  is  exempt  from  every 
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1851.  charge  except  the  claim  of  Radenhurst,  of  which  she 
P^berton  must  either  keep  down  the  interest  or  pay  a propor- 
t)  Neii.  tionate  share.  She  is  entitled  to  a provision  out  of 
her  life  estate,  for  which  purpose  a reference  to  the 
judgment.  master  mUst  be  directed. 

As  regards  the  redemption,  costs  will  be  as  usual ; 
as  regards  the  satisfaction  of  the  judgment,  the  plain- 
tiffs are  entitled  to  their  costs  from  O’Neil. 


Howcutt  v.  Rees. 

Practice — Examination  of party  to  the  suit — Production  of  papers. 

A party  to  the  suit  having  received  notice  of  being  examined  by  the 
opposite  party,  is  not  entitled  to  call  for  the  production  of  papers  in 
the  possession  of  his  adversary,  in  order  the  better  to  enable  him  to 
give  his  testimony. 

May  36.  A party  to  the  suit  admitting  the  possession  of  documents  relating  to 
the  matter  in  question  in  the  cause,  the  opposite  party  is  prima  facie 
entitled  to  their  production,  and  the  party  in  whose  custody  they 
are  must  assign  some  ground  for  exempting  them  from  the  general 
rule. 

The  defendant  having  obtained  an  order  of  course  for  the  production  of 
documents  in  the  plaintiff’s  possession  relating  to  the  matters  in 
question  in  the  cause,  the  plaintiff,  without  producing  any,  lodged  an 
affidavit  stating  that  he  had  no  such  documents  except  the  title  deeds 
of  the  property  in  question  in  the  suit,  and  certain  letters  addressed 
by  the  defendant  to  one  K.,  who  had  purchased  the  property  from  the 
defendant,  and  who  afterwards  sold  the  same  property  to  the  plaintiff ; 
that  the  suit  was  for  the  specific  performance  of  a parol  agreement 
partly  performed  apd  not  admitted  by  the  defendant ; and  that  the 
letters  did  not  relate  to  the  matters  in  question  otherwise  than  by 
affording  evidence  of  the  agreement  and  its  part  performance, — the 
affidavit  filed  in  support  of  the  motion  merely  said  that  the  defendant 
was  desirous  of  inspecting  the  letters  in  order  to  correct  his  intended 
testimony  : Held  that  he  was  not  entitled  to  their  production. 

statement.  The  nature  and  circumstances  of  the  motion  are 
fully  set  forth  in  the  judgment. 

Mr.  Hector , in  moving  for  the  order  for  the  pro- 
duction of  the  papers  in  question,  cited  Bate  v. 

Argument,  where  it  was  decided  that,  for  the  purpose 

of  obtaining  the  inspection  of  certain  documents 
alleged  to  be  in  the  possession  of  the  plaintiff,  a cross 
bill  was  necessary ; the  31st  order  of  May,  1850, 


(a)  7 Beav.  528. 
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however,  renders  it  unnecessary  to  pursue  this  cir-  1851. 
cuitous  and  expensive  mode  of  obtaining  the  infor- 
mation  in  this  court.  Hamilton  v.  Street  (a)  was  Rees. 
also  referred  to. 


Mr.  McDonald , contra,  contended  that  the  orders 
of  May  did  not  dispense  with  the  necessity  of  a cross 
bill,  unless  where  the  defendant  makes  a case  by 
his  answer ; and,  he  submitted,  that  even  if  a cross 
bill  had  been  filed,  and  an  answer  had  been  put  in 
denying  the  relevancy  of  the  papers,  in  the  same 
manner  as  the  plaintiff  has  done  in  his  affidavit,  the 
court  would  not  order  him  to  produce  them.  The 
plaintiff  swears  that  they  support  his  case  exclusively. 

He  referred  to  Boulton  v.  The  Mayor  of  Liverpool  (b), 
Princess  of  Wales  v.  Earl  of  Liverpool  (c),  Sheppard 
v.  Morris  (d),  Taylor  v.  Henning  (e). 

Esten,  V.  C.* * — An  application  was  made  in  this 

1 1 Judgment. 

case  by  the  defendant,  under  the  31st  order  of  May 
1850,  to  compel  the  production  of  all  papers  and 
documents  in  the  custody  or  power  of  the  plaintiff*, 
relating  to  the  matters  in  question  in  the  cause.  In 
answer  to  this  application,  which  is  one  of  course, 
the  plaintiff,  in  conformity  with  the  requirement  of 
the  order,  lodged  an  affidavit  to  the  effect  that  he 
had  no  papers  or  documents  relating  to  the  matters 
in  question  in  the  cause,  save  the  title  deeds  of  the 
lands  which  form  the  subject  of  the  suit,  and  certain 
letters  addressed  by  the  defendant  to  the  late  Mr. 
Kinnear,  who  purchased  the  property  in  question 
from  him,  and  under  whom  the  plaintiff*  derives  title 
to  the  same  property.  The  affidavit  further  states 
that  these  letters  relate  exclusively  to  the  title  of  the 
plaintiff,  and  that  so  far  as  they  relate  to  the  matters 
in  question  in  the  cause  at  all,  they  furnish  evidence 


{a)  Ante  vol.  I,  p.  327.  (t>)3  Sim.  467.  ( c ) 3 Swan  567.  (d)  1 

Beav  175.  (c)  4 Beav.  235. 

* The  Chancellor  was  concerned  in  the  case  while  at  the  bar. 
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1851.  of  the  agreement  under  which  the  plaintiff  claims, 
^HowcutT  anc^  the  part  performance  of  that  agreement  ; the 
Rees,  bill  being  for  the  specific  performance  of  such  agree- 
ment, which  was  by  parol.  The  present  application 
is  for  the  production  of  these  letters,  and  is  supported 
by  an  affidavit  of  the  defendant,  to  the  effect  that  he 
desires  an  inspection  of  the  documents  in  question 
« for  the  purpose  of  correcting  his  intended  testimony. 
The  affidavit  of  the  defendant  does  not  help  his  case. 
It  does  not  appear  to  me  that  a party  about  to  un- 
dergo an  examination,  can  call  for  the  production  of 
documents  in  the  possession  of  his  adversary,  in 
order  to  enable  him  the  better  to  give  his « testimony. 
Although,  however,  we  cannot  fail  to  perceive  that 
this  inspection  is  desired  for  the  purpose  of  the 
the  approaching  examination,  still,  if  the  defendant  is 
entitled  to  it  for  the  general  purpose  of  his  defence, 
he  may  perhaps  claim  it,  although  when  obtained  he 
judgment  may  ava^  himself  of  it  in  a way  not  contemplated 
by  the  order.  I mean  that  I think  it  doubtful  whether 
the  court  would  be  warranted  in  refusing  the  desired 
information,  if  the  party  seeking  it  were  entitled  to 
it  in  other  respects,  merely  because  it  was  sought 
on  the  eve  of  and  with  a view  to  an  examination. 
The  only  grounds  on  which  a party  can  require  the 
production  of  documents  in  the  possession  of  his 
adversary  are,  that  such  production  is  necessary  to 
enable  him  to  set  up  his  defence,  or  that  the  docu- 
ments in  question  evidence  his  title.  The  former 
ground  is  out  of  the  question  here,  because  the 
defence  has  been  already  set  up  ; and  the  only 
question  which  we  have  to  consider  is,  whether  the 
documents  of  which  the  production  is  now  sought, 
support  and  evidence  the  title  of  the  defendant  in 
such  a manner  as  to  entitle  him  to  their  production. 
The  determination  of  a question  of  this  nature  must 
always  depend  in  a great  measure  on  the  account 
given  by  the  party  in  possession  of  the  documents  of 
their  tenor  and  characier.  This  used  to  be  so  upon 
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the  answer  under  the  former  practice,  and  it  arises  1851. 
from  the  nature  of  the  case.  The  substituted  practice 
now  pursued  will  not,  we  think,  be  found  less  effec-  R 
tual  for  the  purposes  of  justice  than  the  one  which 
it  replaced.  The  party  seeking  the  production  of 
documents  relating  to  the  matters  in  question  in  the 
cause,  is  p rrima  facie  entitled  to  it.  As  to  whether 
they  do  or  not  relate  to  such  matters,  the  party  having 
the  custody  of  them  cannot  be  mistaken ; and  admit- 
ting that  they  do  so  relate,  he  must  withdraw  them 
from  the  operation  of  the  general  rule.  The  reason 
assigned  for  this  purpose  will  be  critically  examined, 
and  therefore  the  party  seeking  the  production  ob- 
viously stands  on  the  same  vantage-ground  that  he 
formerly  occupied.  The  question  must  be  deter- 
mined by  the  whole  evidence  which  is  before  the 
court  upon  the  particular  point.  I have  already 
observed  that  the  affidavit  of  the  defendant  himself 
in  the  present  instance  affords  him  no  assistance  Jud^ment. 
whatever ; and  the  determination  of  the  question 
must  turn  altogether  upon  the  affidavit  of  the  plain- 
tiff, which  must,  as  in  all  cases  of  this  nature, 
be  closely  examined  both  with  regard  to  its  fairness 
and  sufficiency.  The  account  which  the  plaintiff 
gives  of  the  documents  in  question  upon  this  occa- 
sion is,  we  think,  a fair  one.  He  says  that  they 
relate  exclusively  to  his  own  title  ; that  the  suit  is 
for  the  specific  performance  of  a parol  agreement 
partly  performed,  which  is  denied  by  the  defendant ; 
and  that  the  letters  in  question,  so  far  as  they  relate 
to  the  matters  in  question  at  all,  are  evidence  of  the 
agreement  and  its  part  performance — in  other  words, 
that  they  do  not  otherwise  relate  to  the  matters  in 
question  than  by  proving  what  the  defendant  has 
denied,  and  what  the  plaintiff  is  bound  to  prove. 

From  this  description  two  things  are  perfectly  mani- 
fest— one,  that  the  documents  in  question  relate  to 
the  matters  in  question  in  the  cause,  and  therefore 
that  the  ‘defendant  is  prima  facie  entitled  to  the  pro- 
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1851.  duction  of  them;  the  other,  that  they  evidence 
exclusively  the  title  of  the  plaintiff,  and  cannot 
jJes  otherwise  support  the  title  of  the  defendant  than  by 
not  proving  the  plaintiff*  ’s  title.  But  a party  is  not 
entitled  to  the  production  of  documents  in  his  adver- 
sary’s possession,  and  evidencing  exclusively  his 
adversary’s  title,  merely  because,  when  produced, 
they  may  fail  to  establish  that  title.  The  evidence 
upon  which  this  question  is  to  be  decided  at  once 
raises  the  prima  facie  right  of  the  defendant,  and 
rebuts  it ; and  therefore  we  think  this  motion  must 
be  refused,  and  with  coots. 


Peel  v.  Kingsmill. 

9 

Practice — Costs. 

Where  the  plaintiff  in  a bill  of  discovery  was  out  of  the  jurisdiction  of 

June  10  & 20  c0111^  an(A  the  defendant,  having  answered,  had  obtained  the  usual 

order  for  payment  of  his  costs,  but  with  which  order  the  plaintiff 
neglected  to  comply — in  consequence  of  which  the  defendant  was 
obliged  to  take  out  a subpoena  and  apply  to  the  court  for  leave  to  serve 
the  plaintiff  therewith  out  of  the  jurisdiction  ; the  court  gave  the  de- 
fendant leave  to  serve  the  plaintiff  out  of  the  jurisdiction,  and  directed 
the  plaintiff  to  pay  the  costs  of  the  motion. 

statement.  The  plaintiff  in  this  cause  filed  a bill  for  dis- 
covery against  the  defendant,  seeking  discovery 
respecting  certain  transactions  said  to  have  taken 
place  between  the  plaintiff*  and  defendant.  The 
defendant  having  answered  the  bill,  moved  the  court 
for  and  obtained  the  usual  order  for  payment  of  the 
costs  of  putting  in  his  answer.  This  was  granted ; 
and  the  costs  not  having  been  paid,  the  defendant 
sued  out  a subpoena  for  the  amount,  but  which  he 
was  unable  to  serve  in  consequence  of  the  plaintiff’s 
absence  from  the  jurisdiction  of  this  court,  he  being 
stationed  with  his  regiment  in  Lower  Canada. 
Under  these  circumstances,  the  defendant  asked  for 
leave  to  serve  the  solicitor  of  the  plaintiff  with  the 
subpoena,  or  that  he  might  be  permitted  to  serve  the 
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plaintiff  therewith  in  Lower  Canada ; and  that  the 
plaintiff  might  be  directed  to  pay  the  costs  of  this 
motion. 


1851. 

Peel 

v. 

Kingsmill. 


Mr.  Mowat,  for  the  defendant,  cited  Rider  v.  Argument. 
Kidder  (a) ; Be  Manneville  v.  Be  Manneville  (b) ; 

In  re  Lloyd  (c) ; Burlton  v.  Carpenter  (d). 


Mr.  Strong  contra,  cited  Birket  v.  Holme  (e) ; 
Hawkins  v.  Hall  (/). 

The  Chancellor.  — We  have  considered  the 
motion  made  by  the  defendant  on  a previous  day, 
with  respect  to  that  portion  of  it  which  asks  to 
charge  the  plaintiff  with  the  costs  of  this  motion  : 

The  bill  was  filed  for  discovery ; and  an  answer 
having  been  put  in  by  the  defendant,  the  court  made 
the  usual  order  for  payment  of  his  costs ; which,  not  Jud£ment- 
having  been  complied  with,  the  defendant  now  asks 
to  effect  service  of  the  subpoena  for  those  costs  in 
Lower  Canada.  We  thought  the  defendant  clearly 
entitled  to  an  order  for  service  out  of  the  jurisdiction; 
and  as  the  plaintiff  might  have  avoided  all  this  diffi- 
culty by  payment  of  the  costs,  as  directed  by  the 
court,  and  has  not  thought  proper  to  do  so,  we  think 
the  defendant  also  entitled  to  charge  the  plaintiff 
with  the  costs  of  the  present  application. 


Motion  granted,  with  costs. 


(a)  12  Ves.  202.  (3)  12  Ves.  203.  {, c ) 10  Beav.  451.  (d)  n Beav.  33. 
{e)  4 Dowl.  P.  C.  556.  (/)  1 Beav.  73. 
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1851.  Prentiss  v.  Brennan,  re  Brennan. 


Prentiss 


v. 

Brennan. 


Practice — Sequestration. 


Where  a receiver  of  partnership  property  had  been  appointed,  and  cer- 
Feb  14  and  ta,n  chattels  had  been  seized  under  a sequestration  against  the  defen - 
March  18.  dant  for  contempt  of  the  injunction,  and  the  chattels  so  seized  were 
alleged  to  be  the  property  of  the  defendant  and  his  co-partner,  but  it 
appeared  that  third  persons  claimed  an  interest  therein — the  plaintiff 
having  moved  to  sell  this  property,  a reference  was  directed  on  such 
motion  (on  which  the  claimants  had  appeared)  to  enquire  as  to  their  _ 
interest,  and  any  further  order  on  the  motion  was  reserved  ; the  par- 
ties to  the  motion  electing  to  have  a reference  instead  of  issues  to  try 
the  questions  in  dispute. 


This  was  a motion  by  the  plaintiff  that  the  seques- 
trators might  be  ordered  to  deliver  up  or  relinquish 
to  the  receiver  in  the  cause  the  possession  of  all  the 
household  furniture,  goods,  chattels,  and  other  effects 
in  the  possession  of  the  said  sequestrators,  in  order 
that  the  same  might  be  sold  and  converted  into 
money,  with  the  approbation  of  the  Master,  and 
the  proceeds  paid  into  court  to  the  credit  of  the  cause, 
pursuant  to  the  decree  made  therein,  bearing  date 
the  30th  day  of  August  last ; or  that  such  household 
furniture,  &c.,  might  be  sold  or  converted  into  money 
in  any  other  manner  or  for  any  other  purpose  ; or  that 
any  other  disposition  might  be  made  of  the  proceeds 
that  the  court  should  deem  expedient ; or  that  the 
said  sequestrators  might  sell  the  said  household  fur- 
niture, &c. ; and  that  all  proper  directions  might  be 
given  in  regard  to  such  sale,  and  the  disposition  of 
the  proceeds  arising  therefrom ; or  that  the  seques- 
trators might  be  at  liberty  to  sell  a sufficient  part 
thereof  to  pay  the  expenses  of  and  incidental  to  the 
sequestration. 


The  property  was  the  same  as  was  the  subject  of 
the  motion  reported  ante  volume  1,  page  484.  Before 
the  order  then  made  could  be  acted  upon,  the  seques- 
trators to  prevent,  as  was  alleged,  the  removal  of  the 
property  from  the  jurisdiction  of  the  court,  and  which 
it  was  said  the  parties  were  preparing  to  accomplish, 
had  seized  the  property  under  the  writ ; and  it  was 
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in  their  hands  when  notice  of  the  present  motion  was  1851. 

given.  Prentiss 

v. 

Brennan. 

Upon  the  present  application,  Mrs.  Brennan  and 
Miss  Brennan , the  mother  and  sister  of  the  defendant, statement- 
claimed  each  a small  part  of  the  property  in  question 
as  their  own,  and  the  remainder  was  claimed  by 
Mrs.  Brennan  under  a lease  of  the  same  and  of  the 
defendant’s  dwelling-house,  executed  in  her  favour 
by  the  defendant  for  ten  years  from  the  1st  day  of 
April,  1850,  at  50 1.  a-year.  It  did  not  appear  when 
this  lease  was  executed.  By  an  agreement  executed 
at  the  same  time,  the  rent  was  to  be  applied  in  pay- 
ment of  a debt  of  370 1.,  which  was  alleged  to  be  due 
from  the  defendant  to  his  mother  on  some  old  trans- 
actions. 

Three  affidavits  were  filed  in  support  of  the  claims 
so  set  up — one  by  each  of  the  two  claimants,  and  a 
third  by  the  defendant’s  brother,  David  Brannen. 
Affidavits  were  also  filed  against  the  statements 
contained  in  the  affidavits  so  filed  on  behalf  of  the 
claimants. 

Mr.  Mowat,  for  the  plaintiff. — If  not  entitled  to  all 
that  is  asked  for,  it  is  clear  upon  the  cases  that  aAr£ument- 
sufficient  quanta  of  the  goods  can  be  sold  to  pay  the 
expenses  attending  the  execution  of  the  writ. 

He  contended  that  the  lease  was  a mere  fraudulent 
attempt  to  place  the  property  out  of  the  reach  of 
process.  Everything  owned  by  the  defendant  is 
assigned ; still  no  change  of  possession  ever  took 
place,  and  the  rent  reserved  bears  no  proportion  to 
the  value  of  the  property  alleged  to  have  been  leased. 

Mr.  Turner , contra,  submitted  that  a sequestration 
and  receiver  could  not  co-exist,  and  objected  to  the 
sale  of  the  property  or  any  portion  of  it. 
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1851.  The  cases  cited  are  referred  to  in  the  judgment. 

Prentiss 

Brennan.  The  Chancellor. — The  substantial  object  of  this 
motion  is  the  sale  of  certain  chattels  in  the  hands  of 
judgment.  sequestrators.  Cases  of  this  sort  are  of  rare  oc- 
March  is.  currence.  The  practice  in  relation  to  the  proceed- 
ing remains  in  some  respects  undefined  (a) ; and  if 
undefined  in  the  courts  where  the  practice  has  grown 
up,  and  where  the  records  are  at  hand,  the  difficulty 
of  determining  doubtful  points  satisfactorily  here 
must  be  apparent.  Whether  a mere  chose  in  action 
can  be  sequestered,  when  the  right  is  questioned  (b) 
— whether  the  court  will  permit  sequestrators  to  seize 
tangible  property  in  the  hands  of  third  parties  claim- 
ing title  (c) — whether  the  court  will  order  a sale  of 
property  in  the  hands  of  sequestrators  upon  mesne 
process,  except,  perhaps,  for  the  purpose  of  paying 
the  expense  of  the  sequestration  (d) — are  questions, 
all  of  which  would  seem  still  open  to  more  or  less 
doubt.  I may  observe,  however,  in  passing,  that 
two  points  raised  upon  the  argument  of  this  motion 
would  seem  to  have  been  settled  by  recent  decision. 
It  is  not  necessary,  according  to  modern  practice,  to 
file  a return  to  the  writ  of  sequestration  ; and  a sale 
to  pay  the  expense  of  the  sequestration,  under  exist- 
ing circumstances  at  all  events,  would  seem  to  be 
irregular  (e).  It  appears  to  me,  however,  that  none 
of  these  questions  properly  arise  at  the  present  mo- 
ment. Here  the  sequestrators  have  already  seized 
certain  chattels,  in  the  hands  of  third  parties,  who 
asserted  title.  Now,  reason  and  authority  demon- 
strate that  it  must  be  competent  to  a party  complain- 
ing of  an  unauthorized  seizure  by  sequestrators,  to 


(a)  Emprengham  v.  Short,  3 Hare,  470 ; Francklyn  v.  Calhoun,  3 
Swan,  310  ; Bird  v.  Littlehales,  3 Swan.  299,  n.  (^)  Johnstone  v. 
Chippendall,  2 Sim.  55.  (c)  Francklyn  v.  Calhoun.  ( d ) Knight  v. 

Young,  2 V.  & B.  184;  Hales  v.  Shaftoe,  3 B.  C.  C.  72 — but  see  May- 
nard v.  Pomfret,  3 Atk.  468,  4 Ves.  471  ; Shaw  v.  Wright,  3 Ves.  22. 
(e)  Goldsmith  v.  Goldsmith,  5 Hare,  123. 
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come  in  and  be  examined  pro  inter  esse  suo  : indeed  1851. 
such  would  seem  to  be  the  only  remedy  for  an  illegal 
seizure  by  such  officers  (a).  And  where  the  party  so  Drennan. 
examined  establishes  his  title  to  the  satisfaction 
of  the  court,  the  course  would  seem  to  be,  immediate 
restitution  and  an  enquiry  as  to  damages  (6).  It  is 
true  that  the  present  claimants  did  not  come  here  for 
an  order  to  be  examined  pro  interesse  suo  ; but  it 
cannot  follow  that  they  have  thereby  forfeited  their 
right  to  this  property.  The  plaintiff  has  thought 
proper  to  serve  them  with  notice  of  the  present 
motion ; and,  in  shewing  cause  against  it,  they  have 
now  asserted,  very  positively  at  least,  their  title. 

The  affidavits  are,  no  doubt,  open  to  comment ; but 
they  are  unquestionably  quite  sufficient  to  warrant 
enquiry,  if  the  parties  desire  it ; and  clearly  it  is 
competent  to  the  court  to  make  such  an  order  upon 
the  present  motion  (c). 

Judgment. 

I am  of  opinion  that,  under  all  the  circumstances 
of  the  present  case,  the  question  ought  to*  be  referred 
to  a jury ; but  before  that  course  can  be  satisfactorily 
adopted,  these  parties  must  furnish  a list  of  the  arti- 
cles claimed  ( d ),  in  order  that  the  subject  matter  of 
dispute  may  be  distinctly  known,  and  that  the  plain- 
tiff may  have  an  opportunity  of  considering  to  what 
extent  he  will  resist  the  demand. 

If  the  parties  think  that  a reference  to  the  Master 
would  better  determine  their  various  rights,  reasons 
in  favour  of  that  course  are  not  wanting,  and,  if 
■desired,  we  should  feel  disposed  so  to  direct.  The  costs 
must  be  reserved. 

Esten,  V.  C. — The  goods  which  form  the  subject 
of  the  present  application,  have  been  determined,  as 

(a)  Angel  v.  Smith,  g Ves.  335  ; Rock  v.  Cook,  2 Phil,  691.  (b) 

Copeland  v.  Mape,  2 B.  & B.  66  ; Arrowsmith  v.  Hill,  2 Phil.  609. 

(c)  Bird  v.  Littlehales,  3 Swan.  299.  {d)  Lord  Pelham  v.  Duchess  of 

Newcastle,  2 Swan.  290. 
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1851.  between  the  plaintiff  and  defendant  in  this  cause,  to 
'oe  ^e*  property  of  the  partnership — not  indeed  for  the 
Brenna  . purpose  of  final  disposition,  but  for  the  purpose  of 
being  placed  in  medio  until  the  matters  in  dispute 
shall  be  ultimately  settled.  The  affidavits  exhibited 
on  this  occasion  do  not  impugn  this  determination. 
As  between  these  parties  therefore,  and  for  this  pur- 
pose the  property  in  question  must  be  deemed  to  be 
joint  property.  It  appears,  then,  that  the  plaintiff 
having  obtained  a sequestration  against  the  indivi- 
dual property  of  the  defendant,  and  also  a receiver  of 
the  joint  effects,  the  sequestrators  have  seized  the 
joint  instead  of  the  separate  property.  This  must  be 
deemed  to  be  a mistake ; or  if  the  real  facts  are,  as 
they  are  suggested  to  be,  that  the  property  in  ques- 
tion was  seized  as  separate  property  in  order  to  pre- 
serve it  as  joint  property  against  an  attempt  to  place 
it  beyond  the  reach  of  the  court,  the  result  is  the 
judgment.  sam©-  In  either  case  it  appears  to  me  that  it  would 
have  been  a matter  of  course,  at  the  request  of  the 
plaintiff,  to  have  ordered  its  delivery  to  the  receiver,, 
not  indeed  for  the  purpose  of  sale,  which  appears  to 
me  out  of  the  question  in  the  present  state  of  the 
cause,  but  in  order  that  it  may  remain  in  the  custody 
of  the  court  until  it  is  finally  decided  to  whom  it 
belongs.  For  this  purpose  it  seemed  to  me  during 
the  argument,  and  it  seems  to  me  still,  that  it  would 
have  been  unnecessary  that  the  other  parties  should 
have  had  notice  of  this  application.  Having  had 
such  notice,  however,  they  have  appeared  and  pre- 
ferred a claim  of  property.  It  would  be  competent, 
I think,  to  the  court  to  grant  this  application  to  the 
extent  of  ordering  the  delivery  of  this  property  to  the 
receiver  without  costs  as  to  the  defendant,  and  with 
costs  to  the  other  parties ; but  this  would  be  without 
prejudice  to  any  application  that  these  parties  might 
be  advised  to  make,  to  be  examined  pro  interesse  suo; 
and  in.  order  to  avoid  this  circuity,  it  may  be  very 
desirable  and  proper  to  put  the  matter  now  in  a 
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course  of  enquiry.  For  this  purpose,  however,  I 1851. 
think  that  Mrs.  Brennan  and  Miss  Brennan  should 
specify  the  articles  which  they  claim,  and,  as  they  Brennan, 
appear  to  he  without  the  jurisdiction,  that  they  should 
furnish  security  for  the  costs  of  the  proposed  investi- 
gation, whether  it  should  be  effected  by  means  of  an 
issue  or  otherwise. 

Spragge,  V.  C. — I think  that  the  plaintiff  is  ask- 
ing, upon  this  application,  for  that  which  he  could 
ask  for  properly  only  upon  further  directions,  in  the 
event  of  the  property  in  question  being  found  by  the 
Master’s  report  or  otherwise  proved  to  be  partnership 
property.  The  notice  of  motion,  in  each  of  its  alter- 
natives except  the  last,  asks  the  court  to  deal  with 
the  property,  and  to  dispose  of  it  in  such  a way  as  it 
could  only  do  if  regularly  found  to  be  partnership 
property..  The  court  is  not  merely  asked  to  provide 
for  the  safe  keeping  of  property  in  danger  of  being  Judgin(m1. 
lost  to  the  plaintiff  unless  the  court  interposed  and 
placed  it  in  charge  of  its  officers.  This  was  the  case 
on  a former  application,  when  the  goods  in  question 
were  ordered  into  the  possession  of  the  receiver,  a 
strong  probability  being  shewn  to  the  court  that  they 
were  about  to  be  removed  beyond  its  jurisdiction, 
and  that  they  were  partnership  property.  Upon  that 
occasion  the  court  acted,  upon  being  satisfied  as  to 
necessary  facts  for  its  interposition,  by  the  affidavits 
of  the  plaintiff  and  others  ; but  it  is  quite  a different 
thing  when  the  court  is  applied  to,  not  for  the  tempo- 
rary safe  keeping  of  property,  but  fco  deal  with  and 
dispose  of  it  as  the  property  of  a person  or  persons 
other  than  those  in  whose  possession  it  is  found,  and 
when  those  in  whose  possession  it  is  found  lay  claim 
to  it  as  theirs.  It  must  be  proved  by  regular  evidence 
to  be  partnership  property,  before  the  court  will 
make  any  final  disposition  of  it  as  such.  The  right 
of  property,  and  the  conflicting  interests  of  the  dif- 
ferent claimants  to  the  goods  in  question — some  of 
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1851.  them  not  even  parties  to  this  suit — cannot  be  tried  by 

Prentiss  affidavit. 

Brennan.  There  is  something  peculiar,  too,  in  the  position  of 
the  plaintiff.  The  goods  in  question  are  in  the  hands 
of  sequestrators,  seized  while  in  the  hands  of  Eliza- 
beth and  Eliza  Brennan , under  a writ  of  sequestra- 
tion against  the  personal  estate  and  rents  and  profits 
of  the  real  estate  of  the  defendant,  issued  by  the 
plaintiff.  He  now  asks  that  they  be  transferred  to  the 
receiver  of  the  partnership  effects,  in  order  to  their 
being  sold.  Thus,  having  seized  goods  as  the  pro- 
perty of  the  defendant,  he  asks  that  they  be  trans- 
ferred and  sold  as  the  property  of  the  partnership, 
and  that  without  establishing  by  legal  evidence  that 
they  were  the  property  either  of  the  defendant  or  of 
the  partnership.  They  are  in  the  hands  of  seques- 
trators, too,  only  for  the  contempt  of  the  defendant  in 
not  bringing  in  books  and  papers,  and  not  in  execu- 

judgment.  tion  of  a decree.  The  last  alternative  of  the  applica- 
tion is,  that  the  sequestrators  be  authorized  to  sell  a 
sufficient  part  of  the  goods  to  pay  the  expenses  of  the 
sequestration.  The  application  is  substantially  for 
another  purpose.  The  goods  are  not  perishable ; no 
sufficient  reason  or  necessity  is  shewn  for  their  sale  ; 
and  it  is  not  yet  regularly  determined  that  they  are 
not  the  goods  of  third  persons. 

I think  the  questions  of  property  should  be  investi- 
gated in  one  of  the  modes  suggested  by  his  lordship 
the  Chancellor.  I would  interpose  no  unnecessary 
difficulty  in  the  way  of  the  plaintiff ’s  receiving  what- 
ever he  may  be  justly  entitled  to,  and  which,  I appre- 
hend, will  be  but  a wreck  of  what  he  entrusted  to 
the  defendant,  whose  dishonest  conduct  has  met  with 
the  just  reprobation  of  this  court.  But  while  protect- 
ing the  plaintiff  as  far  as  possible  from  the  conse- 
quences of  frauds  practised  upon  him,  his  proceedings 
must  not  be  facilitated  at  the  expense  of  the  settled 
rules  of  the  court.  The  rights  of  the  parties  can  be 
only  decided  by  legal  evidence. 
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Killaly  v.  Graham.  1851. 

Practice — Setting  down  cause — Proof  of  exhibits  by  affidavit. 

Where  a plaintiff  filed  a replication  to  the  defendant’s  answer,  and  after-  March  11 
wards,  and  without  serving  a rule  to  produce  witnesses,  set  the  cause  18* 
down  for  hearing,  and  declined  to  treat  it  as  set  down  on  bill  and 
answer  ; the  court  (Esten,  V.  C.,  dissentiente)  ordered  the  cause  to 
be  struck  out  of  the  paper  for  irregularity  ; but,  inasmuch  as  the  de- 
fendant had  not  taken  any  step  to  correct  the  irregularity  before  the 
hearing  without  costs. 

In  future,  when  any  objection  exists  to  the  setting  down  of  a cause,  or  to 
the  subpoena  to  hear  judgment,  the  opposite  party  will  be  held,  at  the 
hearing,  to  have  waived  it,  unless  it  be  shown  that  the  objection  could 
not,  with  reasonable  diligence,  have  been  taken  before  the  hearing. 

When  a cause  is  set  down  for  hearing  upon  bill  and  answer,  exhibits 
may  be  proved  at  the  hearing  by  affidavit. 

The  bill  in  this  cause  was  filed  by  the  assignee  of  statement, 
a mortgage  security  against  the  mortgagor,  praying 
a foreclosure. 

The  defendant  put  in  his  answer,  admitting  the 
execution  of  the  mortgage,  but  stating  his  ignorance 
of  the  fact  of  the  assignment  of  the  mortgagee  to  the 
plaintiff. 

To  this  answer  the  plaintiff  filed  a replication  in 
the  usual  form  ; and  some  time  afterwards,  without 
issuing  a rule  to  produce,  and  without  withdrawing 
his  replication,  set  the  cause  down  for  hearing,  and 
produced  at  the  hearing  an  affidavit  proving  the 
execution  of  the  assignment  of  the  mortgage  to 
himself. 

Mr.  Read , for  the  pleantiff,  asked  for  the  usual  Argument, 
decree  of  foreclosure. 

Mr.  Mowat , for  the  defendant,  objected  that  the 
cause  had  been  set  down  without  service  of  the  rule 
to  produce  witnesses,  and  without  publication  being 
passed  ; while  at  the  same  time  there  was  a replication 
remaining  on  the  files  of  the  court  putting  in  issue 
-all  the  statements  contained  in  the  answer.  He 
also  objected  to  the  plaintiff  being  permitted  to  prove 
an  exhibit  by  affidavit,  if  the  cause  were  to  be  treated 
as  set  down  on  bill  and  answer. 
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1851.  Mr.  Read,  in  reply,  contended  that  the  rules  to  pro- 
duce  witnesses  and  pass  publication  were  unnecessary 
Graham.  and  inapplicable,  because  he  did  not  require  to  offer 
any  evidence,  and  could  prove  by  affidavit  the  only 
exhibit  which  the  defendant  had  not  admitted. 

The  cases  cited  are  all  mentioned  in  the  judgment 
of  the  court. 

The  Chancellor. — Where  a cause  has  been  set 
down  prematurely,  the  most  convenient  practice,  in 
March  is.  my  0pjnj0n^  would  foe  to  hold  the  party  served  with 
the  subpoena  to  hear  judgment  bound  to  move  for  its 
discharge,  where  there  is  sufficient  time  for  that  pur- 
pose, and  in  default  to  treat  him  as  having  waived 
the  irregularity.  That  course  is  clearly  sanctioned 
by  the  practice  (a)  ; and  when  the  expense  of  prepar- 
ing for  the  hearing  is  considered,  it  is  obviously  con- 
venient that  the  question  of  irregularity  should  be 
Judgment,  disposed  of  upon  motion,  instead  of  being  taken  as  a 
preliminary  objection  at  the  hearing  (6).  On  the 
other  hand,  such  a practice  would  not  be  productive 
of  unnecessary  expense,  because  it  would  always  be 
in  the  power  of  the  party  whose  proceedings  are  im- 
pugned to  avert  the  costs  upon  the  motion,  by  waiving 
the  steps  objected  to  as  irregular  and  paying  the 
costs  then  incurred.  The  observation  applies  with 
increased  force  to  proceedings  under  the  orders  of 
May,  1850,  by  which  the  rules  to  produce  witnesses 
and  pass  publication  are  dispensed  with.  Setting 
down  a cause  prematurely,  under  those  orders,  would 
be  plainly,  in  my  opinion,  a mere  irregularity,  in 
# dealing  with  which  it  would  be  proper  to  apply  a prin- 

ciple of  vital  importance  in  the  administration  of  jus- 
tice— namely,  that  objections  on  the  ground  of  irregu- 
larity should  be  considered  to  have  been  waived  when 


(a)  Ellis  v.  King,  4 Mad.  126  ; Lord  v.  Genslin,  5 Mad.  83. 

(b)  Ketchum  v.  McDonnell,  2 U.  C.  Rep.  378. 
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the  party  objecting  fails  to  come  promptly  for  their  1851. 
correction.  In  Davis  v.  Franklin  {a),  Lord  Langdale 
observed,  “ If  the  plaintiff  was  aware  of  the  objec-  GraJam. 
tion,  he  ought  to  have  stated  it,  and  if  necessary  to 
have  applied  at  the  first  opportunity  to  take  the 
second  certificate  off  of  the  file ; and  even  if  he  was 
not  aware  of  it,  I think  that  it  would  not  be  just  to 
permit  him  to  take  advantage  of  a common  error,  in 
which  he  himself  participated,  to  deprive  the  other 
party  of  his  right  to  the  result  of  that  investigation 
before  the  Master  which  was  carried  on  without 
objection  from  him  on  this  ground.  The  limitation 
of  time  in  the  12th  order  was  meant  for  the  benefit 
of  the  defendants,  and  with  their  consent,  and,  if  not 
by  the  Master,  may,  by  the  authority  of  the  court,- 
without  their  consent,  be  enlarged  so  long  as  justice 
may  require  it ; and  if  the  defendant,  by  acquies- 
cence or  omission  to  object,  permits  the  other  party 
and  the  Master  to  proceed  as  if  he  did  acquiesce,  I judgment, 
think  that  he  comes  too  late  if  he  does  not  come  at 
the  first  opportunity  to  complain  of  the  irregularity.” 

And  in  a very  recent  case  (6),  the  late  Lord  Chan- 
cellor remarked,  “ However  important  it  may  be 
that  the  general  rules  of  practice  should  be  strictly 
enforced,  nothing  can  be  more  injurious  to  the  suitor 
or  more  destructive  of  justice,  than  to  allow  a party 
having  an  objection  of  this  sort,  not  touching  the  sub- 
stance of  the  case,  but  merely  an  objection  of  form, 
to  keep  it  to  himself,  and  to  permit  the  other  party  to 
incur  the  expense  of  a long  course  of  consequential 
proceedings,  and  then  to  come  and  say,  you  have 
been  wrong  from  the  beginning,  and  all  the  proceed- 
ings are  to  go  for  nothing”  (c).  I have  cited  the 
observations  of  those  able  and  experienced  judges, 
not  merely  for  the  purpose  of  evincing  their  sense  of 
the  importance  of  the  principle,  and  expressing  my 


(a)  2 Beav.  375.  ( b ) Steele  v.  Plomer,  2 Phil,  783.  (c)  See  also 

Const  v.  Barr,  2 Russ.  161. 
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1851.  own  concurrence,  but  rather  because  I think  the 
principle  has  been  too  much  lost  sight  of  heretofore 
Graham.  in  this  court,  and  because  the  language  seems  to  me 
peculiarly  applicable  to  the  case  immediately  under 
consideration. 

But,  assuming  the  cause  to  have  been  irregularly  set 
down,  the  practice  heretofore  existing  would  not,  we 
think,  warrant  us  in  holding  that  the  defendant  has, 
by  neglecting  to  move,  waived  the  objection  (a).  The 
question  therefore,  is,  have  the  proceedings  been 
irregular  ? In  my  opinion  they  have  been  clearly  so. 
It  was  open  to  the  plaintiff  either  to  have  set  down 
his  cause  upon  bill  and  answer,  thus  admitting  the 
truth  of  the  answer  and  precluding  the  necessity  of 
proof,  or  to  have  brought  it  to  a hearing  after  the  usual 
time  for  the  production  of  evidence.  He  has  done 
neither.  Having  filed  his  replication,  and  thereby  de- 
judgment.  n^e(^  the  truth  °f  the  answer,  and  put  the  cause  at  issue, 
he  has  set  it  down  to  be  heard  without  affording  the 
defendant  an  opportunity  of  adducing  proof.  Had  it 
been  the  plaintiff’s  object  to  have  heard  his  cause 
upon  bill  and  answer,  then,  to  have  so  set  it  down, 
with  a replication  upon  the  file,  would  have  been 
irregular.  But  such  an  intendment  could  not  be,  as 
I think,  properly  made,  because  it  is  directly  nega- 
tived by  the  replication ; and,  however  such  an 
inference  might  conduce  to  the  plaintiff’s  interest  in 
the  present  case,  it  would  be  frequently  productive  of 
ruinous  consequences.  There  is,  at  all  events,  no 
room  for  the  argument  here,  because  the  learned 
counsel  for  the  plaintiff  did  not  bring  on  his  case 
upon  bill  and  answer,  but  relied  upon  his  right  to 
omit  the  rules  to  produce  and  pass  publication. 

Had  the  case  been  properly  set  down  upon  bill 
.and  answer,  the  better  opinion  would  seem  to  be  that 


( a)  Powell  v.  Martin,  I Jacob  & W.  292. 
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the  plaintiff  might  have  proved  his  exhibits  at  the  1851. 
hearing ; for  although  the  Vice-Chancellor  of  Eng- 
land,  in  Jones  v.  Griffiths  (a),  refused  to  adopt  the  Gra£am_ 
practice  pursued  in  Rowland  v.  Sturgis  (b ),  yet  in  a 
very  recent  case,  when  the  Vice-Chancellor’s  judg- 
ment was  cited,  Sir  James  Wigram  admitted  the 
evidence  (c). 

I am  of  opinion,  therefore,  that  the  subpoena  must 
be  discharged  and  the  cause  struck  out  of  the  paper. 

Esten,  V.  C.,  intimated  that  his  opinion  was 
against  that  of  the  other  members  of  the  court ; that 
the  cause  having  been  set  down  after  replication,  but 
without  service  of  the  rule  to  produce  witnesses,  the 
cause  was  virtually  brought  to  a hearing  upon  bill 
and  answer ; and  that  the  defendant  was  entitled  to 
read  his  answer,  consequently  that  the  cause  could  be 
heard  ; but  that  had  the  plaintiff  served  the  rule  to  JudgmenL 
produce  witnesses,  his  Honor  would  have  inclined  to 
the  opinion  that  then  the  plaintiff  was  bound  to  pro- 
ceed in  the  usual  way  by  passing  publication. 

Spragge,  V.  C. — By  filing  the  replication,  the 
cause  was  put  at  issue  by  the  plaintiff.  He  thereby 
traversed  the  defence  made  by  the  answer,  and  put  the 
defendant  to  the  proof  of  it.  He  has  taken  out  no 
rule  to  produce  witnesses  or  to  pass  publication,  and 
now  comes  to  a hearing  claiming  the  right  (though 
he  does  not  need  to  exercise  it)  of  reading  from  the 
answer  such  passages  as  he  may  select  in  proof  of 
his  own  case ; insisting  that  he  was  not  bound  to 
take  out  rules  to  produce  and  pass,  because  he  did 
not  find  it  necessary  to  support  his  case  by  the 
evidence  of  witnesses — insisting,  in  effect,  that 
though  he  had  traversed  the  defendant’s  answer,  he 
was  not  bound  to  give  him  an  opportunity  to  prove 


{a)  14  Sim.  262.  {, b ) 2 Hare,  520.  ( c ) Chalk  v.  Raine,  13  Jur.  981. 


286 


CHANCERY  REPORTS. 


it,  because  for  his  own  case  he  required  no  proof  but 
that  of  an  exhibit. 

It  is  obvious  that  such  a position  is  untenable  ; the 
authorities  cited  for  it  certainly  do  not  support  it. 

A question  arises,  however,  whether,  the  rules  to 
produce  and  pass  not  having  been  taken  out,  the 
omission  has  not  the  effect  of  withdrawing  the  repli- 
cation and  setting  down  the  case  upon  bill  and 
answer,  the  answer  thus  standing  admitted.  The 
plaintiff*  ’s  counsel  disavows  this  position,  and  the 
cause  is  in  fact  not  set  down  upon  bill  and  answer, 
but  is  brought  to  a hearing  as  an  ordinary  issue. 
The  defendant,  on  his  part,  insists  that  the  cause  is 
not  regularly  brought  to  a hearing,  with  replication 
on  the  files  and  no  rules  taken  out.  By  Wyatt's 
Practical  Register,  and  the  case  of  Grosvenor  v. 
Cartwright  (a),  it  would  appear  to  have  been  held 
judgment,  fa&t,  “ If  the  plaintiff  reply  to  one  answer,  and  with- 
out rejoining  and  giving  rules  for  publication,  bring 
the  cause  to  a hearing,  the  answer  shall  be  taken  as 
wholly  true  as  if  there  had  been  no  replication ; ” 
and  the  reason  given  is,  that  the  opportunity  which 
the  defendant  hath  to  prove  his  answer  is  taken  from 
him.  The  reason  given  would  apply  certainly 
whether  a subpoena  to  rejoin  had  issued  or  not ; but 
without  a subpoena  to  rejoin,  the  cause  was  not, 
according  to  the  then  practice,  at  issue,  and  the  court 
might  hold  the  defendant’s  answer  to  be  wholly  true, 
where  the  plaintiff  had  not  fully  put  it  at  issue,  and 
yet  not  hold  it  to  be  so  where  it  was  fully  put  at 
issue.  No  modern  case  is  cited  in  support  of  what 
was  held  in  Grosvenor  v,  Cartwright , nor  does  any 
modern  book  of  practice  speak  of  what  was  held  in 
that  case  as  the  practice  of  the  court.  By  the  pre- 
sent practice,  a replication  being  on  the  files,  the 


1851. 

Killaly 

v. 

Graham. 


(a)  2 Ch.  Ca.  21. 
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defendant’s  answer  is  formally  denied  by  a pleading  1851. 
of  the  plaintiff.  Can  the  court  give  to  the  omission 
of  the  plaintiff  to  take  out  rules  to  produce  and  pass,  Graham. 
the  effect  of  taking  that  pleading  off  the  files  ? I 
think  such  an  omission  is  an  irregularity,  if  not  a 
defect  in  the  plaintiff’s  proceedings,  Ibut  that  the 
replication  remains,  and  that  the  answer  is  still  in 
issue. 

It  is  said  in  Maddock’s  Practice  (a),  that  the  court 
would  not  give  leave  to  withdraw  a replication, 
unless  for  the  purpose  of  amending  the  bill ; and 
Pott  v.  Reynolds  ( b ),  and  the  more  recent  case  of 
Cowdell  v.  Tatlock  (c),  shetv  that  the  plaintiff  cannot 
withdraw  his  replication  but  by  order  of  the  court, 
and  upon  payment  of  certain  liquidated  costs ; and 
this  appears  to  be  the  case  since  the  court  has  given 
full  costs  on  the  dismission  of  the  plaintiff’s  bill,  as 
well  as  before.  From  this  I infer  that  the  plaintiff  judgment, 
could  not  himself  take  any  course  which  would  have 
the  effect  of  withdrawing  his  replication  and  setting 
down  his  cause  upon  bill  and  answer ; because  if 
such  a course  had  been  open  to  him,  he  would  have 
adopted  it  instead  of  applying  to  the  court  and  paying 
costs  to  accomplish  that  which  he  could  accomplish  as 
well  without. 

It  was  objected  by  the  plaintiff,  upon  the  point 
being  first  raised  by  the  court,  that  even  if  the  plain- 
tiff’s proceedings  have  been  irregular,  the  defendant 
has  -waived  the  irregularity  by  not  taking  the  objec- 
tion before  the  hearing.  The  court  certainly  does 
require  that  a party  complaining  of  an  irregularity 
shall  take  his  objection  on  the  first  proper  occasion, 
and  the  rule  is  undoubtedly  a most  salutary  one  ; but 
in  the  cases  where  the  court  has  held  a party  to  be 
too  late,  there  has  been  actual  acquiescence  or  a fit 


( a ) Vol.  2,  p.  452.  ( b ) 3 Atk.  565.  {c)  3 Ves.  & B.  19. 
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1851.  occasion  for  taking  the  objection  improperly  allowed 
to  pass.  The  subpoena  to  hear  judgment  need  not  be 
Graham,  served  more  than  eight  days  before  the  hearing;  and 
though  a defendant  may  move  against  it,  I do  not 
think  he  is  bound  to  do  so.  If  a cause  is  set  down 
irregularly,  the  objection  may,  it  seems,  be  taken  even 
after  decree  (a)  ; and  an  irregularity  in  the  subpoena 
to  hear  judgment,  or  in  the  service  of  it,  may  be 
taken  advantage  of  at  the  hearing  (5).  I doubt,  too, 
whether  the  omission  to  take  out  the  rules  for  publi- 
cation was  not  more  than  an  irregularity — whether  it 
was  not  a defect  which  made  the  proceedings  errone- 
ous, and  in  relation  to  which  waiver  is  not  held  to 
apply  so  strictly  as  in  cases  of  mere  irregularity.  I 
think,  therefore,  that  the  objection  was  taken  in  time, 
and  must  prevail. 

At  the  same  time  I agree  perfectly  in  the  propriety 
of  its  being  required  in  practice  that  any  objection  to 
the  subpoena  to  hear  judgment,  or  to  the  setting  down 
of  a cause,  or  to  any  antecedent  proceeding  as  irregular 
or  defective,  should  be  taken  by  motion,  promptly, 
before  the  hearing,  unless  it  be  shewn  to  the  court 
that  it  could  not  with  reasonable  diligence  be  taken 
before  the  hearing. 


{a)  Danl.  Prac.  1170.  {&)  Carrick  v.  Young,  Jac.  524. 
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McMurrayv.  Burnham. 


1851. 


Assignee  of  Mortgage — Tacking. . 

Where  there  were  three  mortgages  on  the  same  property,  and  the  third 

was  taken  without  notice  of  the  second,  and  was  afterwards  trans-  Dec.  10, 1850 
ferred  to  another  person,  who  thereupon  obtained  a conveyance  to 
himself  of  the  first  mortgage  : Held , that  he  could  not  tack  his  third  e * ’ 
mortgage  to  the  first ; and  the  court  refused  a reference  to  enquire 
whether  the  assignee  had  or  had  not  notice  of  the  second  when  he 
took  the  conveyance  of  the  third  mortgage. 

Statement. 

This  was  a foreclosure  suit.  A decree  had  been 
made  in  it  by  his  Honor  Vice-Chancellor  Jameson, 
and  the  cause  now  came  on  to  be  re-heard  on  the 
petition  of  the  plaintiff. 

Argument. 

Mr.  Mowat  for  the  plaintiff 

Mr.  Grant  for  the  defendant  Beekman. 

Mr.  Macara  for  the  defendant  McKnight. 

The  defendant  Saxon  has  disclaimed. 


The  following  cases  were  cited  : — Bennett  v.  Walker 
(a),  Harrison  v.  Forth  (b),  Lowther  v.  Carlton  (c), 
Willoughby  v.  Willoughby  {d),  Higgon  v.  Syddal  (e), 
Chalmers  v.  Lanion  (/). 

The  Chancellor. — In  this  case  there  were  three  _ . 

Judgment. 

mortgages.  The  third  mortgagee,  having  foreclosed 
the  equity  of  redemption  of  the  mortgagor,  executed 
a mortgage  to  an  American  mercantile  firm,  who 
transferred  their  security  to  the  plaintiff  The  plain- 
tiff subsequently  obtained  an  assignment  of  the  first 
mortgage,  and  now  seeks  to  exclude  the  second 
mortgagee  by  adding  the  third  mortgage  to  the  first, 
and  thereby  obtaining  for  it  priority.  The  ground 
on. which  he  rests  this  claim  is,  that  the  persons  to 
whom  the  third  mortgage  was  made,  and  who  trans- 
ferred it  to  him,  had  no  notice  of  the  second  mortgage 
when  they  advanced  their  money;  and  as  they 
could  undoubtedly  have  gotten  in  the  first  mortgage 

(a)  West  Ch.  R.  131.  (b)  Prec.  Ch.  51.  {c)  2 Atk.  242,  S.  C.  Bar- 
nard, 358  ; S.  C.  2 Eq.  Ca.  Ab.  685,  pi.  10.  {d)  1 T.  R.  767.  ( e ) I 

Ca.  Ch.  149.  (/)  1 Camp.  383. 
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1851.  and  tacked  their  own  to  it,  and  thereby  excluded 
the  second  mortgagee,  he,  as  standing  in  their 
Burnham,  place>  contends  that  he  should,  now,  be  permitted 
to  do  the  same.  This  we  understand  to  be  the 
only  point  to  be  decided  on  the  present  occasion. 
The  plaintiff  is  obliged  to  rest  his  case  upon  the 
want  of  notice  in  the  persons  under  whom  he 
claims ; for  he  alleges  no  want  of  notice  in  himself 
and  as  that  fact  is  an  essential  ingredient  in  his 
title,  it  must  be  assumed  against  him.  We  are  of 
opinion  that  his  claim  to  priority  over  the  second 
mortgagee  cannot  be  supported.  No  authority  has 
been  cited  which  will  warrant  it ; and  it  would  be 
carrying  the  doctrine  of  tacking  a step  further  than 
it  has  yet  been  carried.  The  reasonableness  of  it,  too, 
is  very  questionable. 

The  principle  to  which  it  is  referred  is,  that  a 
judgment  Party  having  purchased  without  notice,  should  be  at 
liberty  to  alienate  to  one  who  has  notice,  so  as  to 
substitute  him  in  all  respects  in  his  place,  as  he 
would  otherwise  be  prevented  from  enjoying  the  full 
benefit  of  his  purchase.  The  principle  is  undeniable,, 
but  does  it  apply  to  a case  like  the  present  ? The 
third  mortgagees  are  at  liberty  to  transfer  their 
whole  estate  to  the  plaintiff  in  the  same  plight  in 
which  they  have  it  themselves ; but  the  privilege 
contended  for  is  no  part  of  their  estate.  It  is  con- 
ceded to  persons  who  have  advanced  their  money  in 
ignorance  of  an  intermediate  incumbrance,  in  order 
to  enable  them  to  extricate  themselves  from  a diffi- 
culty into  which  they  have  unwittingly  fallen. 
Should  they  exercise  their  privilege  they  acquire 
priority,  and  can  transfer  that  priority  actually  ac- 
quired to  a purchaser.  But  if  they  do  not  choose  to 
exercise  their  privilege  and  thereby  better  their 
estate,  they  can  transfer  their  estate,  but  no  more 
than  their  estate,  to  a person  who  has  thrust  himself 
into  the  difficulty  with  his  eyes  open.  In  all  the 
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cases  which  have  been  cited  as  analogous,  the  inter-  1851. 
est  transferred  had  been  actually  acquired  before  the  JcMumly 
transfer,  and  was  only  not  impaired  by  reason  of  Burnham, 
notice  in  the  party  to  whom  the  transfer  w£s  made. 

The  doctrine  of  tacking,  which  is  contrary  to  the  nat-  JudgTnent° 
ural  order  of  things,  was  introduced  for  the  pro- 
tection of  parties  who  had  acted  bona  fide,  and  the 
privilege  which  it  confers  is  not  to  be  made  the  sub- 
ject of  speculation.  We  do  not,  at  all  events,  feel 
warranted  in  extendiug  the  doctrine  beyond  the 
adjudged-  cases,  and  therefore  must  decide  against 
the  claim  in  the  present  instance. 

Mr.  Mowat  then  asked  for  a reference  on  the  point  Dec.  10. 
of  notice  on  the  part  of  the  plaintiff,  alleging  that, 
although  not  stated  in  the  bill,  still  that  the  fact  was  Ar?ument- 
that  McMurray  had  obtained  the  conveyance  of  the 
third  mortgage  without  any  notice  of  the  interme- 
diate incumbrance.  The  court  directed  the  point  to 
be  spoken  to  by  counsel,  and  on  this  day  Mr.  Mowat 
cited  Adams  v.  Brooke  (a),  Heaphy  v.  Hill  (b),  and 
Story’s  Pleadings,  sec.  902. 

Mr.  Turner , contra. 

The  Chancellor.  — Three  successive  mortgages  Feb  n. 
had  been  executed  affecting  the  premises  in  question 
in  this  cause.  The  plaintiff,  who  is  the  assignee  of  Jud^ment- 
the  first  and  third  of  these  securities,  asserted  by  his 
bill  a right  to  tack,  thereby  acquiring  for  the  last 
mortgage  priority  over  the  mesne  incumbrance. 

Upon  the  hearing,  however,  we  were  of  opinion  that 
the  equity  advanced  by  the  plaintiff  depended  upon 
his  having  advanced  his  money  in  the  purchase  of 
the  latter  security  without  having  had  notice  of  the 
mesne  incumbrance ; and  as  that  fact  had  not  been 
alleged  by  the  bill,  we  decided  that  he  had  failed  to 
establish  his  case. 


(«)  i Y.  & C.  C.  C.  627.  (3)  2 S.  & S.  29. 
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1851.  The  learned  counsel  for  the  plaintiff  represents 
himself  as  having  been  guided  by  legal  conclusions 
Burnham,  different  from  those  drawn  by  the  court ; he  alleges 
that  his^client  did  in  fact  advance  his  money  in  the 
purchase  of  the  last  mortgage  without  notice  of  the 
mesne  incumbrance;  and  he  asks  an  inquiry.  Un- 
doubtedly the  arguments  advanced  by  Mr.  Mowat 
had  great  weight,  and  we  were  unable  to  find  any 
direct  authority  upon  the  subject.  But  our  judgment 
was  not  hastily  adopted.  If  erroneous  it  must  be 
corrected  elsewhere.  Till  corrected  we  must  assume 
. it  to  be  the  law.  And  the  question  is,  whether, 
assuming  it  to  be  the  law,  we  should  be  warranted 
in  granting  the  inquiry  now  asked. 

Taking  it  for  granted  that  it  is  competent  to  the 
court  to  direct  such  an  enquiry  under  existing  cir- 
cumstances (upon  which  point  we  find  it  unneces- 
judgmen^  sary  express  any  opinion),  it  must  be  obvious  that 
such  an  order  could  be  justified  only  when  affording 
a means  of  escape  from  manifest  injustice.  But  here, 
on  the  contrary,  this  extraordinary  interposition  is 
asked  for  the  purpose  of  enabling  the  plaintiff  to 
avail  himself  of  an  equity,  pronounced  by  able  judges 
to  have  no  foundation  in  justice,  and  altogether  abol- 
ished by  a recent  act  of  the  legislature  as  productive 
of  positive  injustice.  Had  the  plaintiff  established 
his  case  in  the  ordinary  way,  he  would,  beyond  ques- 
tion, have  been  entitled  to  the  benefit  of  the  law, 
whatever  might  have  been  our  opinion  as  to  its  ab- 
stract propriety.  But  to  order  enquiries  now,  which 
would  have  the  effect  of  disturbing  the  natural  order 
of  priority  amongst  the  different  incumbrancers 
would,  as  it  seems  to  us,  be  a most  unwise  exercise 
of  discretion  (a). 


(n)  Marten  v.  Whichelo,  C.  & P.  261. 
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1851. 


Gordon  y.  Lothian. 


Mortgage — Tacking . 

A mortgagor  conveyed  his  equity  of  redemption  to  a third  party,  and  Nov-  29, 1850 
afterwards  contracted  to  release  to  the  mortgagee  ; and  the  lat-  Mar  ^ 
ter  having  no  notice  of  the  prior  conveyance,  paid  the  mortgagor 
some  part  of  the  consideration  he  had  contracted  to  give  for  the  re- 
lease : Held , that  he  was  entited  to  tack  what  he  had  so  paid  to  his 
mortgage  debt. 

This  was  a hearing  of  the  cause.  The  defendant 
Lothian,  after  selling  his  equity  of  redemption  in  the 
property  in  question  to  the  defendant  McDearmid, 
contracted  to  release  to  the  plaintiff.  The  principal 
question  between  the  parties  was,  which  of  the  con- 
tracts was  first  entered  into,  and  this  was  ultimately 
decided  in  favor  of  McDearmid.  A question  then 
arose  as  to  whether  the  plaintiff,  who  held  a mort- 
gage on  the  property  before  either  contract,  was  en- 
titled to  tack  to  his  mortgage  debt,  the  payments 
made  by  him  under  his  contract  for  the  purchase  of 
the  equity  of  redemption,  he  having  made  such  pay- 
ments without  any  notice  of  the  sale  thereof  to  Mc- 
Dearmid. 

Mr.  Strong , for  the  plaintiff,  referred,  to  Commer-  Argument! 
cial  Bank  v.  Street  (a),  and  the  case  there  cited,  as 
entitling  the  plaintiff  to  retain  his  mortgage  security 
on  the  premises  until  all  subsequent  advances  made 
by  him  bona  fide  and  without  notice  were  paid. 

Mr.  Story,  in  combatting  the  position  laid  down  by 
Sir  Edward  Sugden,  that  no  lien  is  created  by  pa}^- 
ment  of  the  purchase  money,  states  that  a bona  fide 
purchaser  without  notice,  paying  part  of  his  purchase 
money  and  then  receiving  notice,  has  a lien  for  the 
advances  made  by  him  before  notice.  He  also  cited 
Burgess  v.  Wheate  (b),  Lacon  v.  Mertins  (c), 
Mackreth  v.  Symmons  (d),  Ludlow  v.  Gray  all  ( e ), 


(a)  Ante  v.  i.  p.  169.  (£)  1 W.  B.  150.  (c)  3 Atk.  1.  (d)  15 

Ves.  353.  (e)  1 1 Price  58. 
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1851.  Nor  does  it  affect  the  rights  of  the  parties  that  the 
plaintiff  here  is  seeking  to  enforce  by  means  of  his 
Lothian,  kgal  estate  an  equitable  right,  although  the  rule  was 
formerly  taken  to  be,  that  a defendant  might  make 
Argument.  uge  0f  ^ jgggj  estate  to  defend  his  equitable  interest, 
but  could  not  do  so  to  assail  the  rights  of  others ; 
referring  to  Spence  on  the  Eq.  Jur.  of  the  court  of 
Ch.  768,  434-6 ; Sober  v.  Kemp  (a) ; Hanson  v. 

» Keating  (b). 

Mr.  Mowat  for  the  defendant  McDearmid  : The 
rule  is  everywhere  laid  down  in  the  English  authori- 
ties and  text  books,  that  a purchaser  for  valuable 
consideration  without  notice  cannot  avail  himself  of 
the  privileges  of  that  character  unless  he  has  actually 
paid  all  his  purchase-money  without  notice.  On  the 
other  hand,  it  has  never  been  suggested  in  England 
that  he  has  a lien  for  so  much  as  he  had  paid  before 
notice,  where  notice  was  received  before  payment  of 
all  ; and  the  cases  for  such  a claim  must  frequently 
have  occurred  there,  if  it  were  not  well  understood 
that  there  was  no  foundation  for  it.  The  doctrine 
of  tacking  is  an  objectionable  doctrine,  and  not  to  be 
extended.  He  referred  to  Gaton  v.  Lord  Boling- 
broke  (c)  McCrombie  v.  Davis  (d),  Molesworth  v.  Robins 
(e),  Potter  v.  Sonders  (f). 

Mr.  R.  Cooper , for  the  defendant  Lothian , took  the 
like  objections  as  had  been  taken  on  behalf  of 
McDearmid. 

judgment.  The  Chancellor. — In  this  case,  Gordon  being 
seized  in  fee  simple  of  the  premises  in  question,  by 
Mar' 1851  way  0f  mortgage,  contracted  with  the  mortgagor  for 
the  purchase  of  the  equity  of  redemption,  and  is  said 
to  have  paid  a portion  of  his  purchase  money  without 
notice  of  any  prior  contract.  At  the  time  of  this  agree- 
ment the  mortgagor  had  in  fact  sold  the  equity  of  re- 
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demption  to  McDearmid,  and  Gordon  was  apprized  of 
that  circumstance  before  his  purchase  money  had 
been  paid  in  full.  The  only  remaining  question  in 
the  cause  is,  whether  Gordon  be  entitled  to  tack  the 
portion  of  purchase  money  paid  before  notice  to  his 
mortgage  debt. 

A plea  of  purchase  for  valuable  consideration 
without  notice,  must  deny  notice  previous  to  the 
execution  of  the  conveyance  and  payment  of  the 
consideration  (a).  Sir  Edward  Sugden  (6),  in  his 
treatise  on  the  law  of  vendors  and  purchasers,  states 
the  rule  thus  : “ Notice  before  actual  payment  of  all 
money,  although  it  be  secured,  or  before  the  execu- 
tion of  the  conveyance,  notwithstanding  that  the 
money  be  paid,  is  equivalent  to  notice  before  the 
contract.”  And  the  cases  cited  fully  sustain  the 
proposition.  In  More  v.  Mayhew  (c)  it  was  decided 
that  “ If  after  execution  of  a conveyance,  but  before  judgment, 
payment  of  the  consideration  money,  the  purchaser 
has  notice  that  the  vendor  has  no  title  to  the  lands, 
that  is  sufficient  to  avoid  the  purchase.”  And  in 
Jones  v.  Stanley  (d),  the  court  determined  a plea  of 
purchase  for  valuable  consideration  without  notice- 
which  denied  notice  at  the  time  of  the  purchase  to  be 
bad,  “ inasmuch  as  it  might  be  he  had  no  notice  then 
(the  time  of  the  purchase),  and  might  have  notice 
after,  before  or  at  the  sealing  of  the  conveyance; 
and  if  there  was  any  notice  before  the  conveyance 
executed,  that  should  charge  the  defendant.” 

A strict  application  of  the  rule  laid  down  in  the 
above  cases  would,  perhaps,  exclude  the  present 
plaintiff’s  demand.  But  a mortgagee,  dealing  for  the 
equity  of  redemption,  is  not  in  the  position  of  an 
ordinary  purchaser.  His  peculiar  position  secures 


1851. 

Gordon 

v. 

Lothian. 


(a)  Mitford,  320  (5th  ed.)  {?>)  Page  1036  (nth  ed.);  see  also 

page  1069.  ( c ) 1 Cha.  Ca.  34.  (d)  2 Eq.  Ca.  Ab.  685,  pi.  9. 
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1851.  for  him  peculiar  advantages.  And  although  no  case 
has  been  cited  precisely  in  point,  yet  some  of  them 
Lothian.  are>  in  my  opinion,  sufficient  in  principle  for  the 
decision  of  the  present  case. 

It  is  well  settled  that  a mortgagee  holding  the  legal 
estate,  who  makes  further  advances  on  the  security 
of  the  land  without  notice  of  a subsequent  mortgage, 
is  entitled  to  tack  such  advances  to  his  mortgage 
debt.  “ The  constant  rule  of  equity,  observes  Sir 
Edward  Sugden  ( a),  is,  that  if  a first  mortgagee  lends 
a further  sum  of  money  without  notice  of  the  second 
mortgage,  his  whole  money  shall  be  paid  in  the 
first  instance.”  And  the  same  learned  author  pro- 
ceeds to  say,  “ It  is  conceived  that  the  rule  would 
apply  to  a mortgagee  lending  a further  sum  of  money 
to  the  mortgagor  without  notice  of  the  sale  of  the 
equity  of  redemption.”  For  this  latter  proposition 
judgment.  110  authority  is  cited,  and  we  have  not  been  able  to 
discover  any  ; but  it  is,  I think,  well  founded  in  rea- 
son. A mortgage  is  a sale  pro  tanto.  If  subsequent 
advances  may  be  tacked,  to  the  prejudice  of  such  a 
qualified  transfer,  I am  unable  to  discover  any  prin- 
ciple on  which  we  could  deny  the  right  upon  a sale  of 
the  entire  equitable  interest. 

But  not  only  may  a first  mortgagor  tack  such  sub- 
sequent advances,  when  made  expressly  on  the  secu- 
rity of  the  land,  but  such  advances,  when  made  on 
the  security  of  a judgment  merely,  may  also  be 
tacked  to  the  mortgage  debt  ( [b ).  Lord  Eldon , in 
course  of  his  judgment  in  ex  parte  Knott  (c),  observes, 
“ But  if  there  is  once  a creditor  by  mortgage,  and  he 
afterwards  advances  money  upon  a judgment,  the 
court  will  intend  that  he  makes  that  advance  mean- 
ing to  take  security  upon  the  land  for  both,  and  he 


(a)  Sug.  V.  & P.  983  (nth  ed.)  {&)  Brace  v.  Duchess  of  Marl- 
borough, 2 P.  W.  491.  (c)  11  Ves.  617  ; see  also  Baker  v.  Harris,  16  • 
Ves.  400. 
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may  tack.  If,  then,  a mortgagee  making  further  1851. 
advances  upon  judgment  without  notice,  is  to  be 
intended  to  have  made  such  advances  upon  the  se-  Lothian, 
curity  of  the  land,  and  to  have,  therefore,  acquired  a 
right  to  tack  against  a prior  sale  of  the  equity  of 
redemption,  I know  of  no  principle  on  which  we 
could  refuse  to  make  the  same  intendment  in  favor 
of  a mortgagee,  who,  having  the  legal  estate  already 
vested  in  him  for  the  security  of  his  debt,  has  made 
further  advances  without  notice  upon  a contract  for 
the  purchase  of  the  equity  of  redemption — a con- 
tract entered  into  for  the  express  purpose  of  convert- 
ing that  legal  estate  which  is  his  upon  condition, 
into  an  absolute  indefeasible  interest.  The  argu- 
ment is,  in  my  opinion,  a multo  fortiori  in  his  favor. 

I have  come ‘to  the  conclusion  therefore,  though 
with  hesitation,  that  the  plaintiff  is  entitled  to  an 
enquiry  whether  any  and  what  sums  had  been  paid  JudgmeiJt 
by  him  to  the  defendant  Lothian  upon  the  contract 
set  out  in  the  pleadings,  before  he  had  notice  of  the 
sale  to  McDearmid,  and  that  he  is  entitled  to  tack 
any  sum  so  paid  to  his  mortgage  debt  (a). 

Esten,  V.  C. — This  is  an  application  to  add  to  the 
mortgage  debt  the  part  of  the  purchase  money  paid 
by  the  plaintiff  for  the  purchase  of  the  equity  of 
redemption  of  the  property  in  question.  The  case 
is,  that  a mortgagee,  after  the  sale  of  the  equity  of 
redemption  to  a third  person,  contracts  for  the  pur- 
chase of  it  himself,  and  pays  part  of  his  purchase 
money  before  he  has  notice  of  the  previous  sale. 

The  prior  purchaser  has  paid  the  whole  or  the  greater 
part  of  his  purchase  money,  and  received  a con- 
veyance. It  is  clear  that,  but  for  the  circumstance 
of  the  mortgage,  the  plaintiff  would  have  no  ground 
for  the  claim  which  he  prefers.  On  a bill  by  the 


(a)  Du  Vigier  v.  Lee,  2 Hare,  334  ; Hanson  v.  Kaiting,  4 Hare,  1 . 
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prior  purchaser  against  him  and  the  vendor  for  a 
specific  performance  of  the  prior  agreement,  the 
subsequent  purchaser  could  not  have  pleaded  a pur- 
chase for  valuable  consideration  without  notice, 
because  having  received  notice  before  he  had  paid 
the  whole  of  his  purchase  money,  he  would  have 
been  decreed  to  have  conveyed  to  the  prior  pur- 
chaser, and  been  left  to  his  remedy  against  his 
vendor  [a).  The  question  then  is,  whether  the 
circumstance  of  the  mortgage  makes  any  difference 
on  the  principle  that  a mortgage  after,  but  without 
notice  of,  a sale  of  the  equity  of  redemption,  making 
further  advances  to  the  mortgagor,  is  entitled  to  add 
them  to  his  mortgage  as  against  the  purchaser.  The 
rule  seems  to  me  to  be  a just  one,  and  I should  de- 
sire to  extend  it  to  every  case  to  which  it  could 
fairly  be  applied.  I think  that  a mortgagee  pur- 
chasing the  equity  of  redemption  must  be  intended 
to  deal  very  much  on  the  faith  of  his  security,  and 
therefore  the  principle  would  seem  to  apply.  If  the 
mortgagee  advance  money  on  a judgment  he  is  pre- 
sumed to  deal  on  the  faith  of  his  security ; and  - 1 
think  the  presumption  is  not  stronger  in  this  case 
than  the  other.  It  is  true  that  under  such  circum- 
stances the  plaintiff  in  a foreclosure  suit  and  here 
founds  his  claim  upon  the  fact  of  his  being  a pur- 
chaser for  valuable  consideration  without  notice, 
which  is  certainly  allowed  to  no  other  person  than  a 
mortgagee ; and  I have  not  been  able  to  find  a case 
in  which  such  a claim  was  advanced  by  a mortga- 
gee. I believe  it  however  to  be  the  law,  and  there- 
fore think  it  right  to  concur  in  the  proposed  judg- 
ment. According  to  the  view  which  I formed  of  the 
nature  of  the  plaintiff’s  contract,  I should  not  have 
thought  it  right  to  concede  to  him  this  privilege; 
but  I consider  that  point  determined  the  other  way 
by  the  majority  of  the  court,  and  therefore  that  it  is 
not  open  to  me  to  consider  the  question.  It  should 


(a)  Wigg  v.  Wigg,  I Atk.  383. 
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however,  I think,  be  referred  to  the  Master  to  enquire  1851. 
and  state  how  much  was  bona  fide  paid  by  the  plain- 
tiff  on  his  purchase  before  he  had  notice  of  the  prior  Lothian, 
purchase  by  McDearmid,  with  liberty  to  add  the 
amount  to  his  mortgage.  McDearmid,  it  would  seem, 
must  be  left  to  his  remedy  against  Lothian 


This  court  doth  order,  &c. , that  the  plaintiff ’s  bill  do  stand  dismissed  Decree, 
out  of  this  court  as  against  the  said  defendant  James  Lothian,  without 
costs  ; and  this  court  doth  further  order,  &c.,  that  the  said  bill  of  the 
said  plaintiff,  in  so  far  as  the  same  seeks  a specific  performance  of  the 
agreement  in  the  said  bill  mentioned,  do  stand  dismissed  out  of  this 
court  as  against  the  said  John  McDearmid,  without  costs.  And  this 
court  doth  declare  the  said  plaintiff  to  be  a mortgagee  of  the  premises 
in  the  pleadings  mentioned,  and  doth  order  and  decree  the  same 
-accordingly  : . 

Refer  it  to  the  Master  to  take  an  account  of  what  is  due  upon  the 
mortgage  security  in  the  pleadings  mentioned  ; and  also  an  account  of 
what  amounts  in  money,  goods  or  securities  (if  any)  were  afterwards 
. bona  Jide  paid  or  advanced  to  the  said  defendant  James  Lothian  by  the 
said  plaintiff,  upon  which  amount  the  Master  is  to  reckon  interest  up 
to  the  period  of  twelve  months  after  the  making  of  his  report,  and  to 
add  the  same  to  the  amount  found  due  for  principal  money  and  interest 
upon  the  mortgage  security  aforesaid  up  to  t'he  same  period  ; and  to  tax 
to  the  plaintiff  his  costs  of  this  suit  in  so  far  as  the  same  is  a suit  for 
foreclosure  and  for  the  enforcement  of  the  lien. 

Upon  payment  thereof  by  McDearmid,  plaintiff  to  convey  to  him,  but 
in  default,  then  McDearmid  to  be  foreclosed. 


Soules  y.  Soules. 

Alimony. 

The  court  having,  since  its  first  establishment  in  this  province  ( 1 83  7, ) 

exercised  jurisdiction  in  cases  for  alimony,  refused  to  question  the  Ma^a252an(1 
right  to  exercise  such  jurisdiction  in  a clear  case  for  relief. 

The  bill  in  this  case  was  file  by  Hannah  Soules 
by  William  Graham,  her  next  friend,  against  her statement- 
husband  William  Soules , setting  forth  acts  of  ill 
treatment,  as  also  threats  used  by  the  defendant, 
rendering  it  unsafe  for  the  plaintiff  to  reside  with 
him ; and  the  statements  of  the  bill,  though  denied 
by  the  answer,  were  fully  borne  out  by  the  deposi- 
tions^ taken  in  the  cause. 

Mr.  McNab,  for  the  plaintiff,  asked  for  the  usual 
decree  in  such  cases. 
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1851.  Mr.  Morphy , for  the  defendant,  admitted  that  the- 

evidence  taken  in  the  cause  was  sufficient  to  prove- 
souies.  plaintiff’s  case  ; but  he  contended  that  the  court 
had  no  jurisdiction  to  grant  the  relief  prayed. 

judgment  The  Chancellor. — The  learned  counsel  for  the 
defendant  admits  that  a clear  case  for  relief  has  been 
May  2.  made  0ut  on  the  evidence,  but  he  denies  the  juris- 
diction. He  argues  that  this  court,  as  a court  of 
equity,  has  no  original  jurisdiction  in  matter  of 
alimony ; and  that  the  jurisdiction  exercised  by  the 
ecclesiastical  courts,  which  is  administered  by  this 
court  under  the  statute,  is  only  exercised  by  those 
courts  as  incidental  to  proceedings  for  divorce,  or  for 
the  restitution  of  conjugal  rights. 

This  court,  confessedly,  has  no  jurisdiction  to  decree 
either  a divorce  or  the  restitution  of  conjugal  rights. 
The  construction  contended  for  would,  therefore,, 
render  the  provisions  of  the  statute  almost,  if  not  alto- 
gether, nugatory.  But  we  are  precluded,  as  it  seems 
to  us,  from  entering  upon  this  enquiry.  The  juris- 
diction in  question  has  been  assumed  and  exercised 
from  the  first  establishment  of  the  court.  That  prac- 
tice, if  erroneous,  must,  we  think,  be  corrected  by  a 
higher  tribunal. 

The  ordinary  decree  must  therefore  be  pronounced. 


That  it  be  referred  to  the  Master  of  this  court  to  enquire  into  the 
circumstances  and  station  in  life  of  the  said  defendant,  and  to  report  to 
the  court  what  sum,  by  way  of  alimony,  ought  to  be  paid  annually  or 
otherwise  to  the  said  plaintiff  Hannah  Soules , for  her  maintenance  and 
support  by  the  said  defendant,  regard  being  had  to  the  station  in  life  o£- 
the  said  parties  and  to  the  nature  of  the  property  of  which  the  said  de- 
fendant is  possessed. 


Further  directions  and  costs  reserved. 


CHANCERY  REPORTS. 


301 


Lawrence  v.  Judge. 


1851. 


Practice — Injunction . 

In  a suit  by  the  original  owner  of  land  and  his  vendee  (to  whom  no  April!  & 11. 
conveyance  had  been  made),  the  court  upheld  an  injunction  restrain- 
ing an  occupant  of  the  land,  and  a person  to  whom  such  occupant 
had  contracted  to  sell  the  timber  on  the  lot,  from  cutting  down  the 
timber,  such  occupant  having  gone  into  possession  under  the  owner  ; 
though  it  did  not  appear  that  such  timber  was  of  any  peculiar  value 
to  the  plaintiff,  and  though  the  affidavits  were  contradictory  as  to  the 
occupant  having  had  authority  from  the  owner  to  sell  the  timber. 

This  was  a motion  to  dissolve  an  injunction  granted  statement 
ex  parte  against  the  cutting  of  timber. 


Mr.  Vankoughnet,  Q.  C.  and  Mr.  Turner , for  the  Argument, 
defendant,  contended  that  damages  would  compensate 
the  plaintiffs  for  any  injury  the^  could  possibly  sustain 
by  the  felling  of  the  timber,  and  the  answer  shews  that 
an  action  of  trespass  had  actually  been  brought,  and 
was  still  pending,  in  respect  of  the  property  in  question 
in  this  cause ; that  the  injunction  was  against  a party 
in  possession,  which  is  contrary  to  the  doctrine  laid 
down  in  all  the  cases. 

They  referred  to  and  commented  on  The  Attorney 
General  v.  McLaughlin  (a),  Davenport  v.  Davenport , 

(6),  The  Attorney  General  v.  Hallett  (c),  Curtis  v. 
Buckingham  (d),  Beaufort  v.  Morris  (e),  Kinder  v. 

Jones  (/). 

Mr.  Hector  and  Mr.  Mowat , contra,  cited  DeBouchout 
v.  Goldsmid  (g),  Wood  v.  Leadbitter  (h),  Wallis  v. 
Harrison  (i),  Crockford  v.  Alexander  (J),  Courthope  v. 
Mapplesden  (k). 

. The  Chancellor.— The  object  of  this  motion  is 
the  dissolution  of  an  injunction,  granted  ex  parte , to 

_ Apr.:  11. 

(a)  Ante  vol.  i,  p.  34.  {b)  7 Hare,  217.  (c)  16  M.  & W.  569. 

\d)  3 Ves.  & B.  168.  (e)  13  Jurist,  1068.  (/).  17  Ves.  no.  (p-)  5 

Ves.  21 1.  (A)  13  M.  & W.  838.  (z)  4 M.  & W.  538.  (j)  15  Ves. 

138.  (fc)  10  Ves.  290. 
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1851.  restrain  the  defendants  from  felling  timber  on  lots  13 
& 14,  in  the  8th  concession  of  Percy,  alleged  to  be 
Judge.  the  property  of  the  plaintiffs. 

The  application  is  rested  on  three  grounds  : first, 
because  the  principles  upon  which  courts  of  equity 
interfere,  in  England,  to  restrain  the  destruction  of 
growing  timber,  are  inapplicable  to  the  forest  lands  of 
this  country,  with  respect  to  which,  it  is  argued,  that 
proprietors  would  be  sufficiently  protected  by  an  action 
of  trespass  ; secondly,  because  the  plaintiff  being  out 
of  possession  is  not  entitled  to  the  writ ; and  lastly, 
because  the  equity  is  denied  by  the  answer. 

Unquestionably  some  of  the  considerations  appli- 
cable to  this  subject  in  England  operate  with  very 
diminished  force  here  ; but,  in  my  opinion,  there  is  no 
principle  upon  which  we  could  refuse  to  landed  pro- 
prietors in  this  province  the  same  protection  afforded 
to  them  in  England.  Timber  here,  as  there,  is  part 
of  the  inheritance  ; being  once  destroyed,  it  cannot 
be  set  up  again  ; the  injury  is  irreparable,  in  the  sense 
in  which  that  term  is  used  in  relation  to  this  subject,, 
if  not  with  reference  to  the  extent — although  that  may 
be  so  occasionally— certainly  with  regard  to  the  na- 
ture of  the  injury.  Our  refusal  to  interfere  on  that 
ground  would  therefore,  in  my  opinion,  be  unwar- 
rantable. 

I am  further  of  opinion,  that  the  principles  upon 
which  Webster  v.  The  South  Eastern  Railway  Com - 
pany  (a),  and  other  cases  of  that  class,  have  been 
decided,  has  no  application  here.  The  defendants 
here  do  not  deny  the  plaintiffs’  title,  in  the  sense  in 
which  that  term  is  used  in  those  cases ; on  the  con- 
trary they  admit  it.  They  establish  that  privity  of 
title,  the  absence  of  which  obliged  Lord  Cranworth  to 


(a)  IS  Jurist,  73. 
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refuse  relief  in  the  case  which  was  cited  ; a conclusion  1851. 
arrived  at  with  reluctance  upon  the  authorities  (6).  Lawrence 

V. 

Judge. 

Upon  the  question  whether  the  equity  set  up  by 
the  bill  has  been  displaced  by  the  answers,  the  mat- 
ter stands  thus  : Judge  states  certain  negotiations  for 
the  purchase  of  lot  13,  under  which  he  affirms  that 
he  entered  into  possession,  and  admitting  that  such 
treaty  had  not  ripened  into  contract — he  swears  that 
he  was,  nevertheless,  authorised  by  Lawrence , pend- 
ing the  treaty,  to  dispose  of  all  the  growing  timber 
for  his  own  behoof,  should  the  negotiation  succeed, 
but  subject  to  account  should  it  fail.  The  authority 
under  which  Judge  asserts  that  he  acted  was  verbal. 

No  evidence  of  it  exists,  save  that  furnished  by  his 
own  answer.  It  is  negatived  by  the  plaintiff  Church. 

And  the  transaction  took  place  more  than  a year  be- 
fore the  contract  under  which  the  other  defendant, 

Foulds , claims.  J udge  represents  Lawrence  as  hav-  Jud  nt 
ing  promised  to  visit  the  land  at  some  future  period, 
not  explicitly  stated  in  the  answer,  in  order  to  a final 
arrangement,  and  as  having  failed  to  observe  that 
promise  ; yet,  notwithstanding  such  failure,  and  with- 
out further  communication  with  his  principal,  he  con- 
tracts for  the  sale  of  all  the  timber  on  lot  13 — which 
would  seem  to  be  of  considerable  value — to  the  de- 
fendant Foulds. 

Now  the  design  of  the  plaintiff  in  entering  into 
these  arrangements  with  Judge , is  sworn  to  have 
been  the  preservation  of  this  timber.  That  is  not 
denied  by  the  answer.  It  is  sworn  that  Judge  him- 
self was  restrained  from  felling  timber,  beyond  the 
few  acres  he  was  authorised  to  clear.  That  allega- 
tion in  the  plaintiff’s  affidavit  is  only  met  indirectly 
by  the  alleged  agency ; and  yet  that  defined  object  is 
hardly  to  be  reconciled  with  the  indefinite  and  in 


(a)  Davenport  v.  Davenport,  7 Hare,  217. 
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1851.  every  way  unsatisfactory  power  set  up  by  the  defen- 
dant.  But  without  dwelling  further  upon  this  incon- 
j udge.  sistency — for  there  are  improbabilities  in  the  narration 
on  both  sides — we  think  the  whole  transaction  in- 
volved in  too  much  obscurity  to  warrant  us  in  dissolv- 
ing this  injunction  without  further  inquiry.  It  would 
be,  I think,  highly  unsafe  were  we  to  permit  these 
parties  to  denude  this  land  of  all  its  timber — in  which 
its  chief  value,  so  far  as  we  can  judge,  consists — under 
a contract  entered  into  by  an  agent,  whose  authority 
is  not  alleged  to  have  been  other  than  verbal ; con- 
ferred at  a time  long  antecedent  to  the  contract ; un- 
substantiated by  any  other  evidence  than  that  of  the 
agent,  and  attended,  at  the  least,  with  circumstances 
of  improbability. 

Such  would  have  been,  in  my  opinion,  the  proper 
conclusion  had  this  been  a motion  to  dissolve  upon 
judgment  the  answer,  under  the  practice  which  formerly  pre- 
vailed ; for  the  rule  that  the  equity  must  be  confessed 
upon  the  answer  did  not,  I apprehend,  mean  that  the 
answer  should  contain  such  an  admission  of  facts  as 
would  entitle  the  plaintiffs  to  a decree,  but  this, 
merely,  that  the  court  should  see  from  the  facts  ad- 
mitted by  the  answer,  that  there  is  a question  to  be 
tried  before  the  court  can  safely  allow  the  exercise  of 
the  legal  right  sought  to  be  restrained.  Under  the 
present  practice,  where  the  answer  is  of  no  greater 
weight  than  an  affidavit,  the  propriety  of  continuing 
the  injunction  cannot,  I think,  be  doubted. 
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O’Keefe  y.  Taylor. 


1851. 


Specific  performance.  — Waiver  of  Title . 

Where  a party  went  into  possession  under  a contract  for  the  purchase 

of  a lot  of  forest  land,  in  order  to  clear  and  cultivate  it,  and  thereby  April  8 & 11. 
raise  the  purchase  money  which  was  to  be  paid  by  instalments — on 
a bill  filed  by  the  purchaser,  for  a specific  performance  of  the  con- 
tract— Held,  that  he  had  not,  by  going  into  possession,  waived  his 
right  to  a reference  as  to  title  ; and  that  he  was  bound  to  pay  his  pur- 
chase money  into  court,  pending  the  enquiry  before  the  Master. 

The  facts  of  this  case  appear  in  the  previous  re- statement, 
port  (a). 

After  the  judgment  then  pronounced  had  been 
given,  a question  arose  when  the  minutes  were  being 
drawn  up,  as  to  the  right  of  the  plaintiff  to  have  an 
enquiry  as  to  title,  and  whether  the  decree  should 
direct  the  purchase  money  to  be  paid  into  court,  or  to 
the  defendants,  within  a period  to  be  limited ; and, 
in  default,  that  the  bill  should  be  dismissed.  And 
the  matter  was  now  spoken  to  by 

Mr.  Strong , for  the  plaintiff.  A purchaser  is  Ar(niment 
always  entitled  to  a reference  as  to  the  validity  of  the 
vendor’s  title,  unless  he  has  done  some  act  to  waive 
his  right.  He  submitted  that  the  possession  taken  by 
plaintiff  in  this  case,  was  not  such  an  act  as  could 
properly  be  construed  into  a waiver  of  his  right  to 
demand  a reference. 


In  England  on  a sale  of  lands,  an  abstract  of  title  is 
furnished,  and  if  a vendee  either  accepts  or  retains 
possession  without  objection,  he  will  be  held  to  have 
waived  the  reference. 

Borroughs  v.  Oakley  (6),  is  a direct  authority  in 
favor  of  the  position  taken  by  the  plaintiff. 


u 


[a)  Ante,  95.  (b)  3 Swans.  168. 
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1851.  He  contended  also,  that  no  money  should  be  order- 
S^KeefT  either  into  court  or  to  be  paid  to  the  vendor,  until 
Tayior.  after  the  report  of  the  Master  as  to  title.  He  also 
referred  to  Fleetwood  v.  Greene  (a)f  and  Sugden  on 
Argument.  jendor%  398. 

Mr.  R.  Cooper , for  the  defendants,  objected  to  any 
reference  as  to  title  being  directed.  Judgment  was 
given  on  the  hearing,  and  nothing  was  said  on  the 
point  either  by  the  court,  or  suggested  by  counsel. 

In  this  case,  it  is  shewn  that  possession  had  been 
taken  by  the  plaintiffs  in  1842,  and  no  objection  was 
ever  raised,  cither  before  or  at  the  hearing,  as  to  the 
goodness  of  the  title  the  vendor  was  able  to  make. 
Borroughs  v.  Oakley  is  distinguishable  from  this  case 
as  there  the  bill  was  filed  by  the  vendor.  He  cited 
also  the  Margravine  of  Anspach  v.  Noel  (6),  and  the 
language  of  the  Master  of  the  Rolls  in  delivering 
judgment  in  Fludyer  v.  Cocker  (c). 

Mr.  Strong — The  Margravine  of  Anspach  v.  Noel , 
shews  that  the  possession,  such  as  was  taken  by  the 
plaintiff,  is  no  waiver  of  the  objection  as  to  title. 

April  11.  The  Chancellor. — Two  points,  not  noticed  upon 
judo-men4-  ^he  hearing,  have  been  discussed  by  arrangement 
between  the  parties — first,  whether  the  plaintiff  has, 
under  the  circumstances  of  this  case,  waived  his  right 
to  investigate  the  title;  and  secondly,  whether  the 
plaintiff  should  be  ordered  to  pay  his  purchase  money 
into  the  court. 

It  was  not  contended  that  the  original  contract 
between  these  parties,  was  for  a purchase  with  the 
defendant’s  title ; such  a contract  might  have  been 
made,  no  doubt ; but  there  would  not  have  been  the 


(a)  IS  Ves.  394.  (£)  1 Mad.  310.  (c)  12  Ves.  27. 
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shadow  of  a ground  for  such  an  argument  here.  The  1851. 
memorandum  of  sale  negatives  that.  The  question 
here  is,  therefore,  whether  the  plaintiff  has  by  his  Tayior. 
conduct,  subsequent  to  the  contract,  waived  his  right 
to  investigate  the  title.  In  my  opinion,  great  injustice 
would  follow  from  an  indiscriminate  application  of 
English  cases  upon  this  doctrine,  to  The  materially 
different  circumstances  of  this  country ; but  upon  their 
strict  application,  the  plaintiff  here  has  not,  I think, 
waived  his  right  to  a reference.  The  Master  of  the 
Rolls,  in  Burroughs  v.  Oakley,  designates  the  right 
of  the  vendee  to  a good  title,  as  “ his  ordinary  equit- 
able right and  so  carefully  does  this  court  guard 
that  right,  that  where  the  title  is  doubtful,  it  is  not  in 
the  habit  of  determining  that  question,  but  refuses 
specific  performance.  Now,  whether  that  right  has, 
or  has  not,  been  waived,  is  in  each  case  a question 
of  fact.  Before  the  vendor  can  be  exempted  from  the 
ordinary  duty  of  deducing  a good  title  he  must  bring  judgment, 
himself  within  the  exception:  the  court  must  see 
clearly  that  such  exemption  is  the  result  of  the  agree- 
ment of  the  parties ; or,  if  not  the  result  of  express 
agreement,  it  must  be  fully  satisfied  under  the  evi- 
dence, that  the  vendee  intended  to  waive,  and  in  fact 
did  waive  his  ordinary  and  equitable  right  to  a good 
title.  Where  possession  has  been  taken  by  the  ven- 
dee, not  under  the  contract,  or  by  permission  of  the 
vendor,  but  forcibly,  that  has  been  regarded  not  as  a 
waiver  of  any  particular  objection  to  the  title,  because 
that  step  may  have  been  taken  before  the  delivery  of 
an  abstract,  and  without  any  knowledge  of  the  sub- 
ject, but  rather  as  such  an  assumption  of  the  right  of 
property  by  the  vendee,  irrespective  of  the  state  of 
the  title,  as  amounts  to  a declaration  on  his  part  that 
nothing  more  remains  to  be  done  but  the  execution 
of  the  conveyance,  and  a reference  has  been  refused 
upon  that  principle — treating  the  conduct  of  the  ven- 
dee as  an  acceptance  of  the  vendor’s  title  {a).  On 


(a)  Colcraft  v.  Roebuck,  i Ves.  jun.  221. 
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Taylor. 


Judgment. 


the  other  hand,  where  possession  has  been  taken  by 
the  vendee  with  a knowledge  of  particular  defects  in 
the  title,  the  court  has  frequently  been  satisfied  by 
that  and  other  circumstances  that  the  vendee  had 
waived  such  defects,  and  specific  performance  has 
been  decreed  upon  that  ground  without  a reference. 
But  where  the  contract  itself  provides  for  the  interim 
possession  of  the  vendee,  without  impairing  his  right 
to  call  for  a good  title ; or  where,  the  contract  being 
silent  upon  the  subject,  possession  is  taken  prema- 
turely by  consent  of  both  parties,  without  any  infor- 
mation as  to  the  title,  and  before  the  time  appointed 
for  the  completion  oft  the  contract,  and  without  any 
stipulation  as.  to  the  waiver  of  the  vendors  right  to 
have  a good  title  deduced,  in  such  cases  the  applica- 
tion of  the  ordinary  rule  about  taking  possession 
becomes  obviously  impossible. 

Here  the  purchase  money  was  payable  in  three 
annual  instalments,  and  upon  payment  in  full  the 
property  was  to  be  conveyed.  Having  reference  to 
the  mode  of  dealing  in  this  country  in  relation  to 
such  matters,  their  conduct  must,  I think,  be  under- 
stood as  stipulating  that  a good  title  should  be 
deduced  on  payment  of  the  last  instalment.  Upon 
the  execution  of  the  contract,  the  vendee  was  admit- 
ted into  possession  by  the  vendor,  not  having  at 
that  time  or  subsequently,  so  far  as  the  evidence 
shews,  any  information  as  to  the  state  of  the  title. 
Can  the  court  say  that  it  is  the  just  conclusion  from 
these  facts,  that  this  vendor  intended,  on  taking 
possession,  to  waive  his  right  to  have  a good  title 
made  out,  which  title,  by  the  very  terms  of  the  con- 
tract, was  not  to  be  made  out  for  three  years  after 
possession  had  been  so  taken?  No  case  has  been 
cited  which  would  warrant  us  in  giving  that  effect 
to  possession  taken  under  such  circumstances  ; and 
such  an  intendment  would  be,  in  my  opinion,  repug- 
nant to  reason. 
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It  is  argued,  however,  that  the  intendment  of  1851. 
waiver,  if  not  fairly  deducible  from  the  mere  pos- 
session,  does  nevertheless  follow  from  the  dealing  Tayior. 
of  the  vendee  with  the  property  in  question  during 
his  possession.  But  upon  that  subject  the  general 
rule  is,  that  acts  of  ownership,  after  an  authorized 
possession,  are  unimportant.  As  was  observed  by 
the  Master  of  the  Bolls  in  Burroughs  v.  Oakley , the 
same  principle  applies  to  acts  of  ownership ; " for 
what  could  be  the  purpose  or  advantage  of  taking 
possession  except  to  act  as  owner  ?”  Now,  without 
considering  the  effect  which,  in  England,  would  be 
attributed  to  acts  of  ownership  of  this  particular 
character,  I am  of  opinion  that  nothing  has  been 
done  here  which,  with  reference  to  this  species  of 
property,  and  in  this  province,  ought  to  be  regarded 
as  evincing  an  intention  on  the  part  of  the  vendor 
to  waive  his  right  to  establish  the  title.  Under 
this  contract,  for  the  purchase  of  a tract  of  unoccu-  Judgment. 
pied  forest,  the  vendor  is  permitted  to  enter  into 
possession,  with  liberty  to  deal  with  the  property  in 
the  only  way  in  which  such  possession  could  be 
rendered  beneficial — namely,  by  felling  the  timber. 

That  is  the  only  mode  in  which  the  soil  can  be  made 
available  for  agricultural  purposes.  The  course 
pursued  here  may  be  an  extremely  improvident 
course  on  the  part  of  the  vendor  prior  to  the  investi- 
gation of  the  title  ; but  it  affords,  in  my  judgment, 
no  ground  to  conclude  that  the  vendee  intended  to 
waive  his  right  to  a good  title  (a). 

Upon  the  second  question,  I am  of  opinion  that  the 
defendant  is  entitled  to  have  the  purchase  money 
paid  into  court.  It  is  true,  as  a general  rule,  that  a 
vendor  cannot  have  both  the  estate  and  the  money  (6). 

That  consequence  may  follow  from  the  peculiar  form 


(a)  Stephens  v.  Guppy,  3 Rus.  17 1 ; Osborne  v.  Harvey,  1 Y.  & C. 
C.  C.  1 16;  Blackford  v.  Kirkpatrick,  6 Beav,  202. 

(b)  Wickham  v.  Evered,  4 Mad.  53  ; Young  v.  Duncomb,  I Yon.275. 
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1851.  of  the  contract  or  dealing  of  the  parties;  but  where 
it  is  contrary  to  the  intention  of  the  parties  that  the 
Tayior  vendee  should  hold  possession  without  paying  his 
purchase  money,  or  where  he  has  been  guilty  of 
judgment.  unreasona]3ie  delay,  the  court  will  order  the  purchase 
money  into  court  even  before  answer  (c). 

In  this  case  the  plaintiff  did  continue  in  possession 
without  paying  his  purchase  money,  contrary  to  the 
intention  of  the  parties;  he  did  unreasonably  delay 
the  execution  of  the  contract ; and  although  such 
conduct  would  not  justify  a determination  that  he 
had  waived  his  right  to  investigate  the  title  in  the 
way  of  punishment,  they  make  it  proper  that  the 
vendee,  asking  a reference,  should  be  ordered  to  pay 
his  purchase  money  into  court  ( d ). 


Corrigal  v.  Henry. 

Executor — Probate  and  Surrogate  Courts. 

Where  a bill  was  filed  by  devisees  against  the  executors  of  their  testator’s 
will,  alleging  the  inability  of  the  executors  to  attend  to  the  trusts  of 
the  will,  on  account  of  bodily  infirmities,  and  praying  for  the  appoint- 
ment of  a trustee  or  trustees  in  their  stead  ; the  court  dismissed  the 
Jan.  21  and  bill,  on  the  ground  that  the  jurisdiction  to  interfere  in  such  a case  be- 
March  18.  longs  to  the  Probate  and  Surrogate  Courts,  and  not  to  the  Court  of 
Chancery  ; and  inasmuch  as  the  executors  had  been  brought  before 
the  Court  without  any  fault  on  their  part,  the  bill  was  dismissed  with 
costs. 

The  bill  in  this  case  was  filed  by  William,  Char- 
statement  lotte,  Elizabeth  and  Catharine  Corrigal,  against 
Robert  Henry  and  William  Nourse,  and,  amongst 
other  things,  stated  that  the  late  Jacob  Corrigal  had, 
by  his  last  will,  appointed  the  defendants  and  one 
Alaxander  Christie  (who.  had  been  and  still  was  ab- 
sent from  this  province,  but  where  the  plaintiffs  could 
not  discover)  executors  of  his  will,  and  thereby  de- 
vised all  his  property  to  his,  said  executors,  in  trust 


( c ) i Sug.  V.  & P.  251,  nth  ed.  ( d ) Clarke  v.  Wilson  ; 15  Ves.  317. 
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for  his  four  children — the  plaintiffs — with  a devise  1851. 
over  to*  certain  of  his  grand-children,  in  the  event  of 
the  death  of  his  daughters.  Henry- 

That  probate  of  the  will  had  been  delivered  to  the  statement, 
defendants,  and  that  large  sums  of  money,  stocks,  &c., 
were  outstanding  and  vested  in  their  names ; and 
some  still  remained  outstanding  in  the  name  of  the 
testators. 

The  bill  then  alleged  that  Henry , from  advanced 
age  and  indisposition,  and  Nourse , from  the  bad  state 
of  his  health,  were  both  unfit  to  transact  business, 
and  thereupon  prayed  that  a reference  might  be  made 
to  the  Master  to  approve  of  a fit  and  proper  person, 

&c.  to  be  appointed  trustee,  &c.  in  the  place  and  stead 
of  the  defendants. 

The  allegations  of  the  bill  were  all  either  admitted 
by  the  answer  or  proved  in  evidence. 

Mr.  Turner  for  the  plaintiffs. 

- Argi  rr.ent. 

Mr.  Wilson , Q.  C.  for  the  defendants. 

Doyle  v.  BlaJce  ( a ),  and  Oraysbrook  v.  Fox  (b),  were 

cited. 

The  Chancellor. — This  is  a case  of  the  first March  18* 
impression.  To  interfere  in  the  way  contemplated  Jaiotnent# 
by  this  bill  would  be,  in  effect,  to  grant  administra- 
tion with  the  , will  annexed.  That  is  a power  which 
this  court  has  never  assumed.  Where  the  circum- 
stances, or  misconduct  of  the  executor  affords  just 
ground  for  apprehension,  this  court  frequently  inter- 
poses, through  the  medium  of  a receiver,  and  other- 
wise for  the  protection  of  the  estate.  But  even  that 
jurisdiction  was  assumed  of  necessity,  owing  to  the 


{a)  2 S.  & L.  245.  ( b ) Plowd.  275. 
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decisions  at  common  law  which  negatived  the  power 
of  the  ecclesiastical  courts  to  demand  security  un- 
der such  circumstances  ( a ).  Here  no  such  defect 
exists.  The  power  of  the  spiritual  courts  to  grant 
administrations,  “ durante  corporis  aut  animi  vitio ,” 
has  been  recognized  from  very  early  times  (6),  and 
although  the  books  do  not  seem  to  furnish  any  very 
remote  precedents,  the  power  has  been  recently  ex- 
ercised on  various  occasions  (c).  This  subject  was 
considered  by  Lord  Brougham  in  Exparte  Evelyn  (d), 
who  obtained  from  Dr.  Lushington  a certificate  of 
the  practice  of  the  ecclesiastical  courts  in  such  mat- 
ters, in  accordance  with  the  above  statement,  upon 
which  his  lordship  acted. 

Inasmuch,  therefore,  as  the  Probate  and  Surrogate 
Courts  in  this  province  are  clearly  authorised  to  afford 
the  relief  sought  in  this  suit — and  inasmuch  as  this 
court,  at  all  events,  would  not  seem  to  possess  any 
jurisdiction  in  the  matter — we  are  of  opinion  that  this 
bill  must  be  dismissed. 

With  respect  to  the  costs  of  the  suit,  it  is  obvious 
that  the  executors  who  have  been  brought  here  with- 
out any  fault  on  their  part  must  be  indemnified.  It 
is  equally  plain  that  we  cannot  order  those  costs  to 
be  paid  out  of  the  estate,  because,  amongst  other 
reasons,  some  of  the  parties  interested  in  the  estate 
have  not  been  brought  before  the  court.  The  neces- 
sary result  is  that  the  costs  must  be  paid  by  the 
plaintiffs. 


(a)  The  King  v.  Simpson,  i W.  B.  458.  ( b ) Hills  v.  Mills,  Salk. 

136.  {c)  In  re  Cramp,  3 Phil.  497  ; In  re  Phillips,  2 Add.  336.  ( d ) 

2M.  & K.  4. 
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Townsley  y.  Charles. 


1851. 


Pleading — Specific  performance — Statute  of  Frauds. 

Where  the  plaintiff  by  his  bill  sought  to  compel  the  specific  perform- 
ance of  a contract,  which,  from  the  statements  of  the  bill  it  was  plain  March  28  & 
had  been  created  by  parol,  and  that  the  plaintiff  relied  on  acts  of  May  20, 
part  performance  to  take  the  case  out  of  the  Statute  of  F rauds  : 

Held,  that  it  was  not  necessary  that  the  defendant  should  do  more 
than  claim  the  benefit  of  the  statute,  without  alleging  that  there  had 
not  been  a note  in  writing. 

The  bill  in  this  case  was  filed  for  the  purpose  of  statement, 
compelling  the  specific  performance  of  a contract, 
entered  into  for  the  sale  by  the  plaintiffs  to  the  de- 
fendant of  a piece  of  land  in  the  city  of  Toronto. 

It  appeared  by  the  bill  that  the  plaintiffs  had  exe- 
cuted and  delivered  a bond  to  the  defendant,  condi- 
tioned for  the  conveyance  of  the  land  in  question ; 
that  the  defendant  had  paid  several  sums  for  interest 
on  the  purchase  money,  the  receipts  of  which  were 
endorsed  on  the  bond.  The  bill  alleged  that  after 
the  execution  of  the  bond  the  defendant  had  gone 
into  possession  of  the  lands,  and  had  exercised  acts 
of  ownership  over  them  ; “ and,  amongst  other  ways, 
by  offering  them  for  sale,  and  entering  into  and  car- 
rying on  negotiations  with  divers  persons  for  the  sale 
of  the  said  lots,  or  some  or  one  or  more  of  them,  by 
going  over  the  said  lots  at  different  times  as  entitled 
to  the  possession  thereof.” 

The  bill  further  stated,  that  the  defendant  having 
fallen  in  arrear,  the  plaintiffs  offered  to  rescind  the 
contract  and  take  back  the  lands,  but  this  the  defen- 
dant refused  to  accede  to,  unless  the  plaintiffs  would 
refund  one-half  of  the  moneys  paid  by  the  defendant 
on  account  of  the  interest  on  the  purchase  money ; 
and  set  forth  several  applications  by  the  plaintiffs  to 
the  defendant  for  payment,  and  certain  negotiations 
in  relation  thereto. 
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1851.  The  defendant,  by  his  answer,  insisted  on  the 
'7^^'  Statute  of  Frauds  as  affording  a full  defence  to  the 
Charles.  su^  > admitted  the  contract  as  alleged ; the  execution 
of  the  bond  ; the  payment  of  interest,  and  the  endorse- 
ment of  the  receipts  on  the  bond ; but  denied  any 
possession,  although  entitled  thereto. 

Mr.  Mowat,  for  the  plaintiffs,  contended  that  the 
Argument.  defen(jan^  having  admitted  the  contract,  and  not  hav- 
ing alleged  that  there  was  not  any  evidence  of  it  in 
writing,  he  could  not  avail  himself  of  that  defence, 
although  he  had  claimed  the  benefit  of  the  statute. 
All  the  precedents  shew  the  allegation  to  be  neces- 
sary ; «tnd  there  is  no  precedent  or  authority  the  other 
way. 

Without  such  an  allegation,  a defendant  does  not 
bring  himself  within  the  statute;  and  besides,  the 
rule  is,  that  a defendant  in  equity  must  pledge  his 
oath  to  the  truth  of  his  defence.  So,  the  Statutes  of 
Limitations  must  also  be  pleaded  or  set  up  by  the 
answer,  with  the  necessary  allegations  to  shew  that 
the  case  falls  within  them. 

White’s  Leading  Cases,  527;  note ; * Willis  on 
Pleading,  613 ; Spurrier  v.  Fitzgerald  ( a ) ; Kine  v. 
Balfe  ( b ) ; Rock  v.  Cullen  (c) ; Sanders  v.  Benson  (d) ; 
Adams  v.  Barry  (e) ; Newton  v.  Preston  (f) ; Mus- 
sell  v.  Cook  (< g ),  were  cited  on  this  branch  of  the 
case. 

If  wrong  in  this  position,  he  then  contended  that 
acts  of  part  performance  had  been  shown  sufficient 
to  entitle  the  plaintiff  to  succeed. — Franklin  v.  Fearne 
(h) ; Curtis  v.  Marquis  of  Buckingham  (i),  and  Gun- 
ter v.  Halsey  (1c),  were  also  cited. 


(a)  6 Ves.  548.  (3)  2 B.  & B.  343.  (^)  6 Hare,  531.  (r/)  4 Beav. 

350.  ( e ) 2 Coll.  285.  (/)  Prec.  Ch.  103.  {$)  Prec.  Ch.  533.  (, h ) 
Barnad.  30.  (?)  3 V.  & B.  168.  {k)  Arab.  586. 
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Mr.  Turner , for  the  defendant. — The  laches  of  the  1851. 
plaintiffs  are  sufficient  to  disentitle  them  to  the  relief 
asked  ; but  if  not,  then,  he  submitted,,  that  as  there  Charles, 
was  not  any  contract  or  note  in  writing  signed  by  the 
defendant  only — the  writing  evidencing  the  contract Argument* 
alleged  to  have  been  entered  into  in  this  case  being 
signed  by  the  plaintiffs  only — the  court  cannot  pos- 
sibly decree  a performance  of  it. 

The  Chancellor. — The  sole  defence  to  this  bill  for  May  20. 
specific  performance  is  the  absence  of  a sufficient 
memorandum  in  writing  wit  hin  the  Statute  of  Frauds. Judgment* 

The  plaintiff’s  answer  is  two-fold  ; he  contends 
that  this  defence  is  not  open  upon  these  pleadings — 
the  defendant  having  merely  claimed  the  benefit  of 
the  statute,  without  denying  the  existence  of  a note 
in  writing ; and  he  relies,  secondly,  upon  certain  acts 
of  part  performance  as  sufficient  to  take  the  case  out 
of  the  statute. 

Had  the  bill  stated  the  agreement  generally ; and 
had  the  defendant,  admitting  the  agreement  as  stated, 
and  not  alleging  that  it  rested  in  parol,  contented 
himself  with  craving  the  benefit  of  the  statute — had 
that  been  the  state  of  the  record,  we  incline  to  the 
opinion  that  the  argument  of  the  learned  counsel  for 
the  plaintiff  ought  to  have  prevailed.  . But  it  is 
unnecessary  to  decide  that  point  now,  because  we 
think  that  the  bill  plainly  proceeds  upon  a parol 
agreement,  and  relies  exclusively  upon  part  perform- 
ance as  taking  the  case  out  of  the  statute.  Under 
such  circumstances,  it  cannot  be  necessary  that  the 
answer  should  negative  that  which  is  disaffirmed  by 
the  bill  itself. 

Upon  the  second  point,  it  is,  we  think,  obvious 
that  no  act  of  part  performance  has  been  shewn 
sufficient,  within  the  authorities,  to  take  the  case 
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1851.  out  of  the  statute,  and  that  this  bill  must  therefore 
be  dismissed  ; but,  under  all  the  circumstances,  with- 

Townsley  , , 

v.  out  costs. 

Charles. 


Meacham  y.  Draper. 


Executor — Receiver . 


A bill  was  filed  in  1846,  by  devisees  against  executors,  charging  them 
with  improper  conduct  in  the  management  of  the  estate  ; and  the 
answers  were  all  filed  within  a year  afterwards.  No  further  pro- 
ceeding was  had  thereon  until  the  beginning  of  1851,  when  the  plain- 
tiffs moved  on  affidavit  for  the  appointment  of  a receiver  of  the  real 
and  personal  estate.  The  court,  under  the  circumstances,  refused 
the  application  with  respect  to  the  personal  estate,  as  no  new 
grounds  for  the  proceeding  were  stated  in  the  affidavit  filed,  but 
granted  the  motion  in  respect  of  the  real  estate. 

Mr.  McDonald , for  the  plaintiff,  cited  Middleton  v. 

Argument.  1 

Dodswell  ( a ).  Mr.  Vankoughnet,  Q.  C.,  for  defendant 
Draper.  Mr.  Mowat  for  the* *  executors  of  Moore. 

Esten,  Y.  C.* — The  will  in  this  case  directed  that 
Judgmeut.  the  interest  and  rents  of  the  real  and  personal  estate 
should  be  applied  to  the  support  of  the  widow  and 
children  of  the  testator,  until  the  youngest  child  should 
attain  twenty-one ; and  then  that,  subject  to  certain 
legacies,  the  whole  property  should  be  divided  be- 
tween them,  in  equal  shares. 


It  does  not  appear  that  either  the  legacies  or  debts 
were  charged  on  the  lands.  The  testator  died  in 
1832,  entitled  to  three  acres  in  Bayham,  upon  which 
a saw-mill  was  erected  ; and  a lot  purchased  from 
the  Canada  Company,  of  which  scarcely  any  part  of 
the  purchase  money  had  been  paid ; and  to  a sup- 
posed interest  in  five  acres  of  land  in  Bayham,  which 
five  acres  he  directed  to  be  sold,  and  the  proceeds  to 
be  disposed  of  in  the  same  manner  as  the  rest  of  his 


{a)  13  Ves.  266. 

* The  Chancellor  gave  no  judgment. 
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property.  Two  persons,  of  the  names  of  Hamilton  1851. 
and  Moore , and  the  defendant  Draper , were  ap- 
pointed  executors.  They  sold  the  whole  of  the  lands  Dr^er 
after  the  testator’s  death,  and  took  back  a mortgage 
in  fee  to  secure  part  of  the  purchase  money,  under 
which  the  legal  estate  in  the  three  acres  became 
vested  in  them.  Of  the  lot  purchased  from  the 
Canada  Company,  the  legal  estate  remains  in  that 
body.  The  bill  was  filed  in  1816,  at  which  time  the 
youngest  child  had  attained  twenty-one.  The  an- 
swer was  filed  in  the  summer  of  1817.  The  present 
application  is  for  a receiver  of  the  real  and  personal 
estate,  and  is  supported  by  an  affidavit.  Under  the 
circumstances  above  stated,  I do  not  think  any 
ground  is  laid  for  appointing  a receiver  of  the  per- 
sonal estate.  Whatever  ground  may  have  been 
shown  by  the  answer  for  this  proceeding,  cannot  at 
this  distance  of  time  be  insisted  on  ; and  no  new 
ground  is  laid  in  the  affidavit.  We  think  it  riglit,  Judoaiient 
however,  to  grant  the  motion  as  to  the  real  estate,  of 
which,  for  the  purposes  of  this  motion,  Draper  seems 
to  be  a mere  trustee,  and  with  respect  to  a part  of 
which  some  neglect  is  alleged  on  his  part,  although 
there  seems  to  be  an  equity  of  redemption  in  Craw- 
ford. Moore  is  dead ; and  whether  the  legal  estate 
in  the  three  acres  has  survived  to  Draper , who  ap- 
pears to  be  exclusively  in  possession,  or  is  vested  in 
him  and  the  heir  or  devisee  of  Moore,  it  is  unneces- 
sary on  this  occasion  to  determine.  The  personal 
representatives  of  Moore  have  been  made  parties  by 
bill  of  revivor,  and  have  been  served  with  notice  of 
this  motion,  as  it  would  appear,  unnecessarily.  They 
must  receive  their  costs.  The  other  costs  will  be 
reserved. 

Spragge,  V.  C. — The  facts,  so  far  as  they  are 
material  to  the  matter  of  this  application,  are  shortly 
these: — Levi  Ryan,  the  testator,  under  whose  will 
the  plaintiffs  claim,  made  his  will  in  July,  1832,  t id 
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1851.  thereby — after  directing  that  his  debts  should  be  paid 
from  the  debts  due  to  himself,  if  sufficient,  and  if 
Draper.  n°t  sufficient,  then  that  his  property  in  vessels?  or  so 
much  thereof  as  might  be  necessary,  should  be  sold 
and  applied  to  that  purpose ; after  providing  for  the 
support  and  maintenance  of  his  widow  and  children 
until  his  youngest  daughter  should  become  of  age, 
and  upon  that  event  that  $500  should  be  paid  to  his 
widow,  and  $300  to  his  brother  Connor  Ryan — he 
proceeds  to  say,  “ at  which  time  (his  youngest 
daughter  attaining  her  majority)  it  is  my  desire 
that  all  the  residue  or  remainder  of  the  property,  of 
every  description,  may  be  equally  divided  among 
my  daughters  Emily  Ryan  and  Avritta  Ryan  f and 
he  appoints  James  Hamilton , Elias  Moore  and  Isaac 
Draper,  his  executors.  The  testator  appears  to 
have  died  in  the  same  month  in  which  he  made  his 
will ; his  widow  and  his  two  daughters  subsequently 
Judgment.  m&rried>  and  their  husbands  and  themselves,  together 
with  the  testator’s  brother,  Connor  Ryan,  are  the 
plaintiffs  in  this  suit.  The  three  executors  named 
in  the  will  were  defendants  to  the  original  bill,  and 
one  of  them  {Moore)  having  since  died,  the  suit  was 
revived  against  his  personal  representatives ; and 
one  Elias  Moore,  who  it  is  alleged  had  confederated 
with  Lindley  Moore,  his  brother,  and  one  of  the 
executors  of  Elias  Moore,  deceased,  and  obtained 
possession  of  the  will  and  estate  of  the  deceased. 

Arritta, the  youngest  daughter  of  the  testator  Ryan, 
appears  to  have  attained  her  majority  before  bill  filed, 
but  how  long  does  not  appear. 

The  bill  in  this  suit  was  filed  in  November,  1846  ; 
the  answer  of  Draper  in  July,  1847,  and  the  answer 
of  Hamilton  in  November  of  the  same  year ; the 
other  defendant,  Moore,  appears  to  have  died  before 
answer.  This  application  is  supported  by  the  affi- 
davit of  Bethnell  Lobdell,  one  of  the  plaintiffs,  the 
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husband  of  Arritta  Ryan,  who  states  that  Hamilton,  1851. 
'one  of  the  executors  named  in  Ryan's  will,  never 
proved  it,  nor  acted  as  executor  thereof ; that  Draper  DrJper. 
is  the  sole  acting  executor  of  Ryan's  will — and  as 
such,  is  in  the  receipt  of  the  rent  of  premises  pur- 
chased by  testator  from  James  and  Hiram  White, 
consisting  of  about  three  acres  of  land,  on  which  are 
a saw-mill  and  some  houses,  the  rental  of  which  is 
about  1001.  a year ; that  the  mill  and  houses  have 
been  allowed  to  become  dilapidated,  Draper  taking 
no  measures  to  keep  them  in  proper  repair ; that  a 
portion  of  the  roof  of  the  saw-mill  has  been  off  since 
last  spring ; that  there  is  great  danger  to  all  the  build- 
ings from  fire ; that  one  of  the  houses  lately  took  fire 
from  a chimney  which  is  not  higher  than  the  roof — 
the  fire  communicating  from  the  chimney  to  the  roof — 
and  that  the  chimney  remains  in  the  same  state  ; and 
that  he  has  been  informed  and  believes  that  none  of 
the  premises  are  insured.  The  deponent  adds,  thatJudgment 
he,  and  he  believes  all  the  other  plaintiffs,  are  appre- 
hensive that  the  testators  estate  has  already  been 
seriously  wasted  by  defendant  Draper,  and  is  in 
much  danger  of  being  further  materially  reduced, 
wasted  and  endangered,  unless  a receiver  be  ap- 
pointed. 

This  affidavit  was  sworn  on  the  23rd,  and  filed  on 
the  27th  of  December  last,  and  no  counter  affidavit 
has  been  put  in ; the  allegation  in  Lobdell’s  affidavit 
remains,  therefore,  uncontradicted. 

The  answer  of  Hamilton  declares  his  entire  ignor- 
ance  of  all  the  affairs  of  Ryan's  estate,  and  that  he 
never  interfered  therewith  or  acted  under  the  will. 

By  the  answer  of  Draper  it  appears  that  he  and 
Moore  acted  under  the  will ; that  in  1836,  being 
pressed,  as  they  say,  for  payment  of  Ryan's  debts, 
they  took  upon  themselves  to  sell  to  one  Lagourge 
certain  real  estate  of  the  testator,  or  rather  his  in- 


320 


CHANCERY  REPORTS. 


1851.  terest  therein,  a portion  only  of  which  they  were  autho- 
rised  by  the  will  to  sell ; the  three-acre  mill  lot  men- 
Draper.  tioned  in  Sobdell’s  affidavit  was  sold  among  others, 
and  this  they  had  no  authority  to  sell ; the  price 
agreed  upon  was  1500?.,  of  which  500?.  was  paid 
down.  Hiram  and  James  White , from  whom  the 
testator  purchased,  had  made  no  conveyance  up  to 
his  death,  and  on  the  sale  to  Lagourge  they,  with 
the  assent  of  all  parties,  made  a conveyance  to  La- 
gourge direct,  and  he  executed  a mortgage  in  fee  to 
Draper  and  Moore  for  1,000?.  balance  of  the  purchase 
money — the  legal  estate  therefore  was  in  Draper  and 
Moore ; Lagourge , after  this,  assigned  to  one  Craw- 
ford, and  default  having  been  made  in  payment  of 
the  balance  due  on  the  mortgage,  ejectment  was 
brought  by  Draper  and  Moore  against  Crawford,  and 
he  was  dispossessed  under  a writ  of  habere  facias 
possessionem , in  1845. 


The  application  is  now  made  by  the  parties  bene- 
ficially interested  under  the  will,  that  a receiver  may 
be  appointed,  in  order  to  his  getting  in  the  rents, 
keeping  the  premises  in  repair,  and  insuring  them ; 
the  duty  of  the  executors  and  trustees  under  the  will 
was,  upon  the  youngest  daughter  of  the  testator  be- 
coming of  age,  to  divide  this  property;  whether  a 
sufficient  time  intervened  between  her  coming  of  age 
and  the  filing  of  the  bill  for  a devision  to  be  made, 
does  not  appear,  but  the  executor  and  trustees  had 
dealt  with  it  in  a manner  unauthorized  by  the  will, 
and  had  themselves  created  obstacles  in  the  way  of 
making  the  division  which  they  were  bound  to  make ; 
the  parties  were  entitled  to  this  division  in  1846,  and 
there  appears  no  reason  to  doubt  that  they  are  now 
entitled  that  such  division  shall  be  made  ; no  ques- 
tion as  to  this  is  raised  by  the  answers. 


Where  the  title  is  in  question,  and  the  equitable 
interest  claimed  by  the  plaintiff  is  disputed  hostilely 
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by  those  having  the  legal  estate,  the  court  will  inter-  1851. 
fere  with  reluctance,  and  only  in  case  of  fraud  and  MeaCham 
of  imminent  danger  to  the  property  in  question  if  the  Drlper. 
intermediate  possession  should  not  be  taken  under 
the  care  of  the  court  (a)  ; but  the  reason  for  this  re- 
luctance to  interfere  against  the  legal  estate  does  not 
apply  when  the  party  has  an  equitable  interest/not 
disputed  by  the  person  having  the  legal  estate,  and 
the  court  can  be  morally  certain  that  the  plaintiff 
must  succeed.  Metcalfe  v.  Pulvertoft  (b),  and  Pod- 
more  v.  Gunning  (c),  are  authorities  upon  this  point — 
still  a case  must  be  made  for  the  interference  of  this 
court.  Here,  the  parties  entitled  to  the  property  in 
question  to  be  divided  between  them,  join  in  asking 
that  until  a division  be  made  in  pursuance  of  the 
testator’s  will  the  property  may  be  taken  care  of 
under  the  direction  of  the  court ; and  they  shew,  as 
cause,  negligence  on  the  part  of  the  trustees  in  pos- 
session in  not  preserving  the  property,  and  danger  o^JudgmeBt# 
destruction  to  the  buildings  by  fire.  The  application 
is  not  to  take  from  the  possession  and  charge  of  the 
trustee  property  now  in  his  charge  by  the  will  of  the 
testator,  which  would  be  interfering  with  the  inten- 
tion of  the  testator  as  expressed  by  his  will — but 
property  which,  if  the  trustee  had  followed  the 
directions  of  the  will,  would  not  now  be  in  his 
charge,  but  vested  in  those  now  seeking  that  it 
should  be  placed  under  the  protection  of  the  court. 

I think  that  the  plaintiffs  have  made  a case  which, 
under  the  circumstances,  entitles  them  to  this.  The 
counsel  of  Draper  has  not,  indeed,  opposed  this 
application,  feeling,  I suppose,  that  the  granting  of 
it  could  not  operate  to  the  injury  of  his  client.  It 
has,  however,  become  proper  for  the  court  to  see 
that  a sufficient  case  is  made  for  the  appointment  of 
a receiver  over  the  three-acre  mill  lot,  but  not  of  any 


[a)  Lloyd  v.  Passingham,  1 6 Ves.  58,  and  3 Mer.  697.  (b)  1 V.  & 

B.  180.  ( c ) 5 Sim.  485. 
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1851.  other  part  of  the  testator’s  estate — as  to  that,  no  neg- 
ligence  or  misconduct  is  shewn.  The  affidavit  refers 
Drlper.  to  apprehended  loss  to  the  estate,  from  its  being 
wasted  by  Draper , but  only  in  vague  and  general 
juier  :.ent.  terms  • and  it  is  not  clear  to  me  whether  he  intends 
' to  refer  to  the  estate  generally,  or  only  to  the  three- 
acre  mill  lot  previously  referred  to  in  his  affidavit. 

I agree  in  the  view  taken  by  my  brother  Esten , as 
to  the  costs  of  this  application. 


Prentiss  v.  Brennan,  re  Bunker. 


Practice — Partnership — Sequestration — Substitutional  service. 

In  a suit  in  which  a receiver  of  partnership  effects  had  been  appointed 
and  a sequestration  issued  against  the  defendant  for  contempt,  the 
court  retained  a motion  against  third  persons  for  delivery  or  payment 
to  the  receiver  or  sequestrators  of  a promissory  note,  the  property  of 
the  partnership,  transferred  subsequently  to  the  issuing  of  the  injunc- 
tion and  sequestration,  but  before  the  note  became  due  by  the  de- 
A ril  15  fendant,  in  a foreign  country,  the  affidavits  as  to  the  bona  fides  of 

May  li  & 17,  such  transfers'being  contradictory ; the  court  giving  leave  to  file  a 
and  June  lo!  bill  against  such  third  persons. 

Where  after  the  issuing  of  an  injunction  and  sequestration  in  a partner- 
ship suit  against  the  defendant,  a transfer  was  made  of  a promissory 
note,  part  of  the  assets  of  the  partnership  ; and  the  plaintiff  having 
filed  affidavits  impugning  the  bona  fides  of  the  transfer,  the  court 
gave  leave  to  the  plaintiff  to  serve  a notice  of  motion  to  compel  the 
delivery  or  payment  of  the  note  to  the  receiver  or  sequestrators  in 
the  cause,  upon  the  party  to  whom  the  note  had  been  transferred, 
out  of  the  jurisdiction ; and  such  party  having  appeared  upon  and 
opposed  the  motion,  substitutional  service  of  the  subpoena  to  answer 
was  ordered  to  be  made  on  his  solicitor  or  agent,  in  a suit  afterwards 
brought  against'  him,  by  leave  of  the  court,  for  the  same  purpose. 

statement.  The  defendant  in  this  suit  having  absconded  to 
avoid  service  of  process,  as  noticed  in  previous  re- 
ports of  the  cause — and  having  taken  with  him  some 
of  the  assets  of  the  partnership,  transferred  to  one 
Weston  Bunker , residing  at  Oswego,  in  the  State  of 
New  York,  a promissory  note  made  by  one  John 
Bongard  in  favor  of  Conrad  Bongard,  and  endorsed 
by  the  payee  in  blank  ; the  name  of  the  partnership 
or  any  member  of  it  not  appearing  on  the  note,  al- 
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though  it  had  been  delivered  by  John  Bongard  to  the  1851. 
defendant,  as  the  managing  partner  of  “ Prentiss  & 
Brennan ,”  in  payment  of  a debt  due  by  him  to  the  Brennan, 
partnership.  The  note  had  not  become  due  at  the  reBunker- 
date  of  the  negotiation  to  Bunker. 

The  plaintiff  having,  as  he  alleged,  reason  to  doubt 
the  bonafides  of  the  transaction,  sought  to  have  the 
amount  of  the  note  paid  either  to  the  receiver  or  the 
sequestrators,  and  asked  the  court  for  leave  to  serve 
notice  of  motion  to  that  effect  on  the  attorney  of  Bun- 
ker, in  whose  hands  the  note  had  been  recently  placed 
for  collection. 

The  Court  refused  to  grant  the  application,  but 
ordered  that  service  of  the  notice  of  motion  might 
be  made  on  Bunker , at  Oswego,  proof  of  the  service 
thereof  to  be  given  by  affidavit,  sworn  before  the 
Mayor  of  that  city. 

The  plaintiff  thereupon  served  John  Bongard,  statement. 
Bunker,  the  attorney  of  Bunker , and  the  solicitor  of 
the  defendant,  with  a notice  addressed  to  them  respec- 
tively, of  his  intention  to  move  that  John  Bongard 
might  be  ordered  to  pay  to  the  receiver  or  the 
sequestrators  in  the  cause,  or  into  court  to  the 
credit  of  the  cause,  on  or  before,  &c.,  the  sum  of 
183£.  13s.  5d.,  being  the  amount  of  a promissory 
note  due  on,  &c.,  made  by  the  said  John  Bongard, 
and  in  the  affidavits  filed  in  support  of  the  motion 
more  particularly  referred  to ; and  that  Weston 
Bunlcer,  or  the  attorney  of  the  said  Weston  Bunker, 
might  be  ordered  to  deliver  up  the  said  note  to 
the  said  receiver  or  s.equestrators,  or  that  the  same 
might,  on  the  principal  money  and  interest  being 
paid  by  the  said  John  Bongard,  be  delivered  up  to 
the  said  John  Bongard,  and  that  the  said  Weston 
Bunker,  his  attorney,  &c.,  might  be  ordered  to  stay 
all  further  proceedings  in  his  action  at  Jaw  against 
the  said  John  Bongard  and  others  on  the  said  note, 
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1851.  or  that  the  said  plaintiff  or  the  receiver  or  sequestra- 
tors  aforesaid  might  be  at  liberty  to  institute  proceed- 
Brennan,  ings  at  law  or  in  equity,  or  both,  for  the  purposes 
re  Bunker,  or  some  of  them,  and  that  all  proper  direc- 

tions might  be  given  in  reference  to  such  proceed- 
ings ; or  that  such  other  order  might  be  made  as  to 
the  Court  should  seem  proper. 


The  motion  coming  on  this  day, 

Mr.  Mowat,  for  the  plaintiff : Bongard,  the  maker 
of  the  note,  consents  to  pay  the  amount  into  Court, 
and  submits  to  any  order  the  Court  may  think  proper 
to  make.  It  is  clearly  shewn  that  the  note  was  part- 
nership property,  and  the  transfer  having  been  made 
after  the  issuing  of  the  writ  of  sequestration,  Bunker, 
although  he  has  filed  an  affidavit  stating  that  he 
knows  not  of  any  other  claim  than  that  of  Brennan, 
is  bound  by  lis  pendens,  which  is  as  good  as  actual 
notice—  Gaskell  v.  Durdin  (a),  Hood  v.  Aston  (6), 
and  although  he  received  the  note  in  a foreign 
country,  still  he  took  it  subject  to  all  the  defences 
that  are  open  to  the  parties  interested  in  this  court. 
Brennan  merely  going  across  the  lines  cannot  by 
such  means  entitle  himself  to  transfer  property 
which  he  was  incapable  of  doing  in  this  province ; 
if  such  a proceeding  were  tolerated,  it  would  cause 
great  inconvenience  and  hardship  in  a country  situ- 
ated as  this  is  with  respect  to  the  neighbouring 
republic. 

If  the  rights  of  parties  were  doubtful,  a reference  or 
issues  would  be  directed,  but  where  upon  the  facts 
disclosed  the  matter  is  clear,  such  a course  is  not  ne- 
cessary, and  the  Court  will  order  immediate  delivery 
of  the  property  in  dispute. — Dixon  v.  Smith  (c),  Bus- 
sell v.  Hast  Anglian  Railway  Company,  (d). 


(a)  I Ball  & B.  169.  (6)  1 Russ.  412.  (c)  1 Swan.  457.  (</)  14 

Jurist,  967. 
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Here  the  transfer  of  the  note  was  affected  act-  1851. 
ing  in  contempt  of  the  orders  and  process  of  this 
Court,  and  which  he  submitted  added  force  to  the  Brennan, 
present  application.  re  Bunker' 

It  may  be  questioned  whether  the  sequestrators 
are  entitled  to  receive  the  proceeds  of  the  note,  still 
it  is  clear  that  the  receiver  is ; here  we  have  both, 
so  that  no  difficulty  can  arise  in  that  respect. — Rowley 
v.  Ridley  (a),  Gomme  v.  West  (6),  Angel  v.  Smith  (c), 
and  an  anonymous  case  reported  in  6 Vesey , 287, 
shews  that  the  same  rule  prevails  in  regard  to  re- 
ceivers and  sequestrators ; and  Bond  v.  Roberts  (d) 
shews  that  the  Court  will  act  in  cases  where  third 
parties  are  not  parties  to  the  suit.  He  also  cited  and 
commented  on  Johnson  v.  Chippendall  (e),  Wilson  v.  Argument. 
Metcalfe  (/),  Frankly n.  v.  Colhoun  [g),  Goddard  v. 
Ingram  Qi),  Jones  v.  Yates  (i),  Lucas  v.  De  Lacour 
(j ),  Stephens  v.  Babcock  (k). 

Mr.  Turner , for  Bunker  and  Brennan , objected 
that  Us  pendens  could  not  be  constructed  into  being 
notice  of  a matter,  which,  so  far  as  any  person  could 
by  the  closest  scrutiny  discover,  had  no  connection 
whatever  with  the  business  of  the  partnership.  Be- 
sides the  proper  course  for  the  plaintiff  to  have  taken 
was  to  file  a bill  against  Bunker. — Jervis  v.  White  (l), 

Collyer  on  Partnership,  sec.  341  and  note.  Shaw  v. 

Wright  (m)  is  an  authority  to  shew  that  a receiver 
and  sequestration  cannot  co-exist. 

Mr.  C.  W.  Cooper  also  appeared  for  Bunker. 

The  Chancellor. — The  plaintiff  asks,  by  theJuigment 
present  motion,  that  one  Bunker,  the  holder  of  a 


(a)  3 Swans,  306.  [5)  2 Dick.  472.  (c)  9 Ves.  335.  ( d ) 13  Sim. 

400.  ( e ) 2 Sim.  55.  (/)  I Beav.  263.  (g)  3 Swans.  276.  (^)  3 
Q.  B.  839.  {i)  9 B.  & C.  532.  (;  ) 1 M.  & Sel.  249.  (£)  3 B.  & Ad. 


326 


CHANCERY  REPORTS. 


1.851.  certain  promissory  note,  be  ordered  to  deliver  the 
same  to  the  sequestrators  in  the  cause,  upon  the 
Brennan,  allegation  that  it  constitutes  part  of  the  assets  of  the 
re  Bunker,  partnership,  and  has  been  transferred  to  Bunker, 
either  without  consideration,  colourably,  or  with  such 
notice  of  the  circumstances  as  affects  the  holder  with 
the  fraud  attributed  to  Brennan. 

Process  of  sequestration,  in  my  opinion,  affects 
choses  in  action  (a) ; otherwise  a sequestration  would 
seem  to  be  a mere  form. 

The  Court  has  jurisdiction  where  real  estate  is  in 
possession  of  third  parties  claiming  title  (b),  and  I 
am  unable  to  discover  any  principle  of  reason  upon 
which  choses  in  action  should  be  exempt. 

Some  learned  judges  would  seem  to  have  intimated 
that  there  is  a distinction  between  a mere  debt  and  a 
judgment,  tangible  chattel  in  the  possession  of  one  claiming  title 
(c).  The  principle  upon  which  the  distinction  pro- 
ceeds, if  indeed  there  be  any  distinction,  is  not  very 
apparent ; but  if  well  founded,  it  is  obviously  in  favor 
of  the  application. 

» 

But,  although  the  Court  has  jurisdiction,  we  are 
clearly  of  opinion  that  the  question  cannot  be  pro- 
perly disposed  of,  in  the  circumstances  of  this  case, 
upon  motion. 

It  is  one  thing  to  affirm  that  process  of  sequestra- 
tion affects  choses  in  action,  quite  another  that  it  is 
to  be  made  effective  by  order  upon  motion.  It  is  a 
matter  of  discretion.  The  Court  is  careful,  however, 
not  to  dispose  of  the  question  of  property,  except  in 
simple  cases,  upon  motion.  As  Sir  James  Wigram 


(a)  Wilson  v.  Metcalf,  I Beav.  263  ; Bird  v.  Littlehales,  3 Swan. 
299.  ( b ) Reid  v.  Middleton,  T.  & R.  455 ; Empringham  v.  Short, 

3 Hare,  471.  {c)  Franchlyn  v.  Calhoun,  3 Swan.  310. 
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has  expressed  it, — “the  Court  sees  what  is  necessary  1851. 
to  be  done  to  try  the  question  of  right,  and  it  then 
puts  it  in  the  way  of  trial  (a).  Brennan, 

re  Bunker,1 

Upon  the  merits  the  plaintiff  rests  his  case  upon 
two  grounds,  irrespective  of  the  question  whether  the 
transfer  was  colourable  merely — first,  actual  notice  ; 
secondly,  constructive  notice,  upon  the  doctrine  of 
Us  pendens . 

As  to  the  first,  Bunker  denies  notice,  and  affirms 
that  he  is  a bona  fide  purchaser  for  value.  His  de- 
position is  certainly  open  to  observation,  and  the 
affidavits  in  support  of  the  motion  present  several 
facts  of  great  importance  in  the  decision  of  the  ques- 
tion which  do  not  seem  to  us  to  admit  of  much  doubt. 

But  it  would  be  obviously  improper,  I think,  to  dis- 
pose of  the  question  of  property,  in  a case  of  such 
conflict,  upon  motion. 

With’  respect  to  the  second  ground,  I felt  consider-  Judgment 
able  doubt  during  the  argument  upon  two  points — 
first,  whether  the  transactions  of  a foreigner,  in  a 
foreign  country,  could  be  affected  by  lis  pendens  in 
this  Court  (6) ; secondly,  whether  the  doctrine  of  lis 
pendens  would  apply  to  a negotiable  security,  not 
the  specific  subject  of  the  suit,  and  not  particularized 
either  in  the  pleadings  or  evidence  (c).  But  it  be- 
comes unnecessary  to  determine  those  points  now, 
because  we  are  of  opinion,  as  I before  intimated* 
that  the  question  of  title  cannot  be  disposed  of  upon 
the  motion. 

The  case  to  which  we  were  referred,  in  Barnewell 
& CresswelVs  Reports  (d)%  would  seem  to  determine 
that  an  action  of  trQver  could  not  be  maintained  by 


( a ) Empringham  v.  Short,  3 Hare,  470.  ( b ) Worseley  v.  Earl  of 

Scarborough,  3 Atk.  392  ; Com.  Dig.  tit.  Chancery,  (4  c.  3)  ; 2 Fonbl. 
Equity,  153,  note  n.  ; 1 Story  E.  Jur.  sec.  405  ; New.  Law  of  Con- 
tracts, page  506.  ( c)  Wallace  v.  Earl  Donegal,  1 Drury  and  Walsh, 

461,  S.  C.  ; 5 C.  & F.  666.  (d)  9 B.  & C.  532. 
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1851.  Prentiss , under  the  circumstances  of  this  case.  For 
that  and  other  reasons,  the  proper  course  will  be,  we 
Brennan,  think,  to  direct  a bill  to  be  filed  by  the  plaintiff  (a). 

re  Bunker. 

Without  deciding  against  the  jurisdiction  to  restrain 
the  action  upon  the  present  motion,  we  are  of  opinion 
that  such  a course,  under  present  circumstances,  would 
be  improper. 

Esten,  Y.  C. — The  bill  in  this  case  was  by  one 
co-partner  against  the  other,  for  the  adjustment  of 
the  partnership  affairs,  and  complained  of  fraud 
alleged  to  have  been  committed  by  the  defendant 
against  the  plaintiff. 

A receiver  had  been  appointed  in  an  early  stage 
of  the  cause.  The  defendant  had  absconded  with 
the  partnership  books,  and  all  or  a large  portion  of 
the  securities  of  the  firm  : one  of  these,  a promissory 
Judgment.  no^e  made  by  one  Bongard,  for  the  use  of  the  firm, 
but  bearing  neither  the  name  of  the  firm  nor  that  of 
either  of  the  partners,  was  delivered  by  the  defen- 
dant, while  out  of  the  jurisdiction  and  under  the 
circumstances  which  have  been  stated,  to  one  Bun- 
ker, at  the  city  of  Oswego,  in  the  State  of  New 
York,  pending  a suit  which  had  been  instituted  in 
that  State  by  the  plaintiff  against  the  defendant,  for 
purposes  similar  to  those  of  the  present  suit,  and 
after  the  defendant  had  been  arrested  on  a ne  exeat , 
issued  in  that  cause.  These  facts  were  most  proba- 
bly known  to  Bunker  at  the  time  of  the  negotiation 
of  the  note ; and  although  it  is  stated  that  he  pur- 
chased the  note  for  a valuable  consideration,  it  does 
not  appear  what  this  consideration  was,  nor  whether 
it  has  actually  been  paid.  Bunker  having  com- 
menced an  action  in  this  province  for  the  recovery 
of  the  note,  the  present  application  was  made  to 


(a)  Hood  v.  Aston,  i Russ.  412. 
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secure  in  effect  the  amount  of  it,  as  part  of  the  joint  1851. 
effects,  for  the  benefit  of  the  firm,  on  the  ground  that 
no  effectual  negotiation  of  it  had  taken  place.  The  Brennan, 
application  at  first  view  seemed  to  be  of  an  important  re  Bunker' 
nature — raising  not  only  the  question  as  to  the  proper 
mode  of  dealing  with  a chose  in  action,  when  claimed 
by  sequestrators  or  a receiver,  but  of  a chose  in  ac- 
tion, so  circumstanced  and  in  the  hands  of  a third 
person  holding  it  adversely  to  both  parties.  Pro- 
perty, of  which  a receiver  has  been  appointed,  may 
be  in  possession  qf  the  defendant  to  the  suit,  or 
his  agent,  or  of  a third  person  ; and  it  may  be  tangi- 
ble or  recoverable  only  through  the  medium  of  legal 
process.  It  is  clear  that  where  it  is  in  the  possession 
of  the  defendant  to  the  suit,  or  his  agent  or  tenant, 
he  or  his  agent  will  be  ordered  to  deliver  it,  and  his 
tenant  will  be  ordered  to  attorn  to  the  receiver.  The 
law  cannot  be  said,  I think,  to  be  involved  in  any 
doubt,  as  it  respects  tangible  property  under  such 
circumstances  in  the  possession  of  a third  party  judgment, 
claiming  title  to  it.  The  owner  of  the  property 
would  be  compelled  to  institute  legal  proceedings 
for  its  recovery ; but  the  court,  it  is  clear,  is  under 
no  such  necessity.  In  the  case  of  Bird  v.  Little- 
hailes , sequestrators  sought  the  possession  of  pro- 
perty which  was  claimed  by  a third  person,  and 
the  court  ordered  him  to  submit  to  an  examination 
pro  interesse  suo,  or  in  default  that  a writ  of  assis- 
tance should  issue ; or,  in  other  words,  the  Court 
took  upon  itself  to  decide  the  question  of  property; 
for  I apprehend  it  to  be  clear  that  if  the  party  claim- 
ing had  submitted  to  the  examination,  and  it  had 
appeared  clearly  from  such  examination  that  he  had 
no  title,  he  would  without  further  trial  have  been 
ordered  to  deliver  possession  to  the  sequestrators. 

The  rule  must  be  the  same  with  regard  to  chattels 
of  a tangible  nature.  If  claimed  by  a third  person, 
the  court  must  at  least  have  the  same  power  as  it 
has  with  regard  to  lands ; it  must  have  the  power  to 
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1851.  order  the  claimant  to  be  examined  pro  interesse  suo, 
or  in  default  to  deliver  possession  to  its  officer.  At 
Brennan,  least,  this  much  is  I think  clear,  that  if  the  third  party 
re  Bunker.  ciajming  the  property  in  question  makes  title  to  it 
under  the  parties  to  the  suit,  or  either  of  them,  and 
the  question  concerns  only  the  bona  fides  or  validity 
of  the  alienation  under  which  he  claims,  the  Court 
will  undertake  the  determination  of  that  question. 
If  however,  the  party  in  possession  claims  by 
title  paramount,  and  is  not  connected  in  privity  of 
title  with  any  party  to  the  suit,  it  may  be  a correct 
proposition  to  say  that  in  no  case  can  the  Court  as- 
sume jurisdiction  to  decide  between  the  conflicting 
claims  of  the  parties,  but  that  legal  proceedings  are 
absolutely  necessary  for  the  establishment  of  the 
title.  The  case  of  the  greatest  difficulty  occurs 
when  the  property  of  which  possession  is  sought 
consists  of  a chose  in  action.  The  question  has 
been,  whether  the  Court  as  it  issues  a writ  of  assis- 
judgment.  tance  in  the  case  of  lands,  and  orders  delivery  in 
case  of  a chattel,  will  in  like  manner  order  payment 
in  case  of  a debt,  which  appears  to  be  the  only  me- 
thod by  which  the  sequestrators  or  receiver  can  be 
put  in  possession  of  this  description  of  property.  In 
such  a case  the  alleged  debtor  may  either  deny  that 
the  debt  ever  existed,  or  he  may  claim  a discharge 
from  it  under  a disposition  by  one  of  the  parties  to 
the  suit.  It  appears  to  be  quite  settled  that  where 
the  debtor  does  not  dispute  his  liability,  the  Court 
will  order  payment  to  the  receiver.  In  the  case  of 
Wilson  v.  Metcalfe  (a),  the  late  Master  of  the  Rolls 
said,  that  in  a clear  and  simple  case  the  Court  would 
probably  order  payment,  or  protect  a voluntary  pay- 
ment; and  in  cases  of  more  difficulty,  would  direct 
proceedings  to  be  instituted.  When  the  Court  ap- 
points sequestrators  or  a receiver,  the  duty  devolves 
upon  it  of  putting  its  own  officers  in  possession  of 
the  property  which  the  appointment  was  intended 


(a)  i Beav.  263 
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to  affect,  and  it  will  not  shrink  from  the  performance  1851. 
of  this  duty,  although  it  may  involve  an  adjudication 
upon  the  rights  of  third  persons;  and  it  is  possible  Bremen, 
that  when  the  subject  is  thoroughly  investigated,  reBunker* 
and  the  law  upon  it  finally  settled,  it  may  be  found 
that  the  distinction  which  has  been  adverted  to  is 
not  wholly  without  foundation — namely,  that  where 
the  property  of  which  possession  is  sought  is  in  the 
possession  of  the  defendant  to  the  suit,  or  his  agent 
or  tenant,  or  a person  claiming  in  privity  of  title 
under  him,  the  court  will  in  the  first  instance,  under- 
take the  determination  of  the  right,  having  in  its 
power  to  direct  the  institution  of  legal  proceedings 
for  the  information  of  its  conscience,  should  it  be 
found  necessary ; but  that  where  the  property  in 
question  is  claimed  by  a third  party,  by  title  para- 
mount or  adverse,  it  will  in  all  cases  direct  an  action 
or  suit  to  be  commenced  and  prosecuted  for  the  estab- 
lishment of . the  defendant’s  title  against  the  adverse 
claimant.  In  the  present  case  it  is  unnecessary  to  judgment, 
settle  what  course  the  Court  would  pursue  in  the 
case  of  a chose  in  action,  of  which  the  origin  is 
disputed,  or  of  an  adverse  title.  The  property  which 
forms  the  subject  of  the  present  application  is  indis- 
putably a part  of  the  partnership  effects,  which  is 
claimed  by  Bunker  by  virtue  of  a disposition  of  it 
made  by  the  defendant,  the  bona  fides  of  which  is 
the  matter  of  contention.  It  is  neither  a chose  in 
action  nor  the  subject  of  an  adverse  or  paramount 
claim.  I do  not  doubt  the  power  of  the  Court  to 
have  ordered  an  examination  pro  interesse  suo,  or 
an  issue,  staying  the  proceedings  at  law  in  the 
meantime,  upon  payment  of  the  money  into  court, 
Bongard , the  debtor,  not  disputing  his  liability ; but 
the  learned  counsel  for  the  plaintiff,  desiring  to  insist 
on  the  doctrine  of  Us  pendens,  which  could  not  come 
in  question  in  any  common  law  proceeding,  it  was 
thought  best  to  direct  a suit  to  be  instituted.  The 
prima  facie  case  made  on  the  affidavits  was,  in  my 
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1851.  judgment,  sufficient  to  warrant  the  Court  in  interfer- 
ing  in  a manner  which  could  not  do  the  claimant 
Brennan.  any  material  injury,  in  order  to  have  the  matter  in- 
vestigated before  he  could  be  permitted  to  receive 
Judgment.  S11]3ject  in  dispute,  and  remove  with  it  beyond 
the  jurisdiction  of  the  Court. 

Spragge,  Y.  C.,  concurred. 


Mr.  Mowat,  for  the  plaintiff,  moved  for  leave  to 
effect  service  on  Weston  Bunker,  by  serving  his 
attorney  in  the  action  at  law,  or  the  solicitor  who 
acted  on  his  behalf  in  this  suit ; and  Brennan , by 
serving  his  solicitor  in  this  cause  with  the  subpoena 
to  appear  and  answer  the  bill  filed  in  pursuance  of 
the  leave  granted  by  the  Court  in  giving  judgment 
on  the  previous  motion. 

Leave  granted  accordingly. 


FARWELL  V.  W ALLBRIDGE. 

Practice — Injunction. 

An  ex  parte  inj  unction  had  been  granted  to  restrain  the  defendants, 
until  further  order,  from  interfering  with  certain  saw  logs  in  the  Sal- 
April  22  mon  River,  and  which  the  plaintiff  claimed  as  his  ; the  defendants 
and  May  2.  having,  notwithstanding,  obtained  possession  of  the  logs,  a motion  to 
extend  the  injunction  so  that,  in  effect,  the  plaintiff  might  receive 
possession  of  the  logs  from  the  defendants,  was  retained  until  after 
issues  should  be  tried  as  to  the  plaintiff’s  property  in  the  logs,  this 
being  disputed  by  the  defendants. 

The  bill  in  this  case  was  filed  on  the  10th  of  April, 
statement.  1851,  by  Samuel  Farwell  against  Francis  Wallbridge 
and  Daniel  D.  Fox,  and  stated  that  the  plaintiff  being 
possessed,  as  owner,  of  4,000  saw  logs,  in  the  town- 
ship of  Richmond,  and , lying  in  the  Salmon  River, 
which  flows  through  that  township,  and  after  flowing 
through  the  township  of  Tyendinaga,  falls  into  the 
Bay  of  Quinte  ; he  (the  plaintiff)  commenced  during 
the  '■spring  of  that  year,  by  his  servants,  &c.,  to  float 
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the  logs  down  the  river,  and  they  were  then  in  pro-  1851. 
gress  down  the  river ; and  so  soon  as  the  logs  should 
arrive  at  the  mouth  of  the  river,  the  plaintiff  intended  WaU£ridge. 
to  float  them  to  the  Oswego  River,  in  the  State  of 
New  York,  for  the  use  of  extensive  saw  mills  of  the 
plaintiff  there;  that  the  said  Salmon  River  was  a 
public  river,  and  had  ever  since  the  first  settlement 
of  the  country  been  used  as  such,  and  particularly 
for  floating  down  saw  logs  and  timber  of  all  descrip- 
tions ; that  the  said  saw  logs  were  of  peculiar  value 
to  the  plaintiff,  and  that  he  had  depended  upon  pro- 
curing them  for  his  said  mills,  to  enable  him  to  carry 
on  his  business  of  manufacturing  and  selling  sawed 
lumber,  and  had  made  all  his  arrangements  on  the 
faith  of  obtaining  the  said  logs ; that  if  the  logs  were 
detained  or  taken  from  him  he  could  not  obtain  others 
in  their  place  for  the  supply  of  his  mills ; that  one  of 
the  plaintiff’s  mills  was  idle  waiting  for  the  saw  logs, 
and  the  men  employed  in  the  mills  would,  in  the  statement 
event  mentioned,  be  kept  idle  for  several  months, 
and  perhaps  for  the  whole  season,  and  divers  engage- 
ments which  the  plaintiff  had  made  for  the  supply 
of  sawed  pine  lumber  it  would  be  impossible  for  him 
to  fulfil. 

That  the  plaintiff  would,  if  deprived  of  the  said 
logs,  be  subject  to  very  great  loss  and  damage,  both 
directly  and  indirectly,  the  extent  and  amount  of 
which  it  would  be  impossible  with  any  accuracy  to 
estimate ; that  the  defendants  were  also  engaged  in 
floating  saw  logs  down  the  said  Salmon  River;. that 
Fox  rented  and  was  in  possession  of  a saw  mill  in 
Tyendinaga  aforesaid,  on  said  river,  and  Wallbridge 
was  in  possession  of  a saw  mill  at  Shannonville 
lower  down  the  river. 

The  bill  then  alleged  that  the  defendants  had 
combined  together  to  possess  themselves  of  these 
logs,  and  to  appropriate  them  to  their  own  use  r^s- 
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1851.  pectively — with  which  view  they  had  contrived  to 
intermingle  a few  logs  of  Wallbridge  with  the  logs 
waiibridge  the  plaintiff,  and  had  unsuccessfully  endeavoured 
also  to  intermingle  therewith  a few  logs  the  property 
of  Fox ; but  that  the  logs  of  plaintiff,  except  a small 
number  thereof,  had  been  marked  with  the  letters 
“ A.  F.”  stamped  thereon  with  a marking  iron ; and 
for  the  purpose  of  further  identifying  them,  one  notch 
had  been  made  with  an  axe  at  the  end  of  the  log, 
which  marks  still  remained  on  them,  unless  defaced 
by,  or  by  the  orders  of,  the  defendants. 

That  at  the  commencement  of  the  said  month  of 
April,  (and  on  or  about  the  fourth  day  thereof,)  the 
plaintiff  had  most  of  the  logs  temporarily  secured 
in  a boom,  about  a mile  above  the  mill  of  Fox,  but 
that  the  boom  had  since  been  cut  by  the  defendants, 
for  the  purpose  of  enabling  them  to  carry  out 
statement  the  object  they  had,  as  aforesaid,  combined  to  ac- 
complish ; and  that  at  the  time  of  filing  the  bill  the 
defendants  were  dividing  between  them  the  logs  be- 
longing to  the  plaintiff*,  and  by  means  of  a boom 
placed  by  Fox  in  the  river,  were  preventing  part  of 
the  said  logs  from  passing  the  mill  of  Fox,  with  a 
view  of  being  retained  there  and  appropriated  to  the 
use  of  Fox;  and  that  the  defendants  designed  and 
threatened  to  retain  and  appropriate  the  rest  of  the 
plaintiff’s  logs  at  the  mill  of  Wallbridge , by  throw- 
ing a boom  or  log  across,  or  placing  some . other  ob- 
struction across  or  in  the  said  Salmon  River,  at  the 
mill  of  Wallbridge,  and  thus  preventing  them  pass- 
ing that  mill ; and  that  the  defendants  had  threatened 
■\  and  intended  to  use  violent  means  against  the  plain- 
tiff, his  servants,  &c.,  in  case  the  plaintiff  should 
attempt  to  remove  such  obstructions,  or  to  separate 
his  logs  from  those  of  the  defendants,  or  to  convey 
his  logs  beyond  the  said  mills  respectively. 

The  bill  prayed  an  injunction,  which  was  in  part 
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granted  ex  parte , restraining  the  defendants,  their  1851. 
agents,  &c.,  “from  preventing  the  saw  logs  of  the  said 
plaintiff,  in  the  said  bill  mentioned,  from  being  floated  Wallbridge. 
down,  or  otherwise  passing  down  the  River  Salmon — 
that  is  to  say,  those  saw  logs  of  the  said  plaintiff  which 
are  on  their  way  down  the  said  river,  and  which 
have  not  yet  reached  the  boom  of  the  said  defendant 
Daniel  D.  Fox,  in  the  said  bill  mentioned,  and  also 
all  other  saw  logs  of  the  said  plaintiff  which  have 
passed  the  said  boom  and  have  not  reached  the  bo.om 
of  the  said  defendant  Francis  W allbridge,  in  the  said 
bill  also  mentioned,  and  from  defacing  or  altering 
any  of  the  marks  on  the  said  saw  logs,  or  on  any 
other  saw  logs  in  the  said  bill  mentioned,  or  any  of 
them,  which  have  been  put  thereon  by  way  of  iden- 
tifying and  distinguishing  them  as  the  saw  logs  of 
the  said  plaintiff,  and  from  sawing  up  or  in  any 
manner  injuring  or  destroying  the  same,  or  any  or 
either  of  them ; and  from  selling  or  disposing  of  gtatement 
any  of  the  said  logs,  so  marked  as  aforesaid,  of  the 
said  plaintiff.” 

The  bill  was  supported  by  affidavits  filed  by  the 
plaintiff,  and  was  answered  by  the  defendant  Wall- 
bridge.  The  plaintiff  having  given  notice  of  his  in- 
tention to  move  to  extend  the  injunction  so  granted, 

• to  the  effect  that  the  defendants,  their  servants,  &c., 
might  be  restrained  from  “ taking  or  retaining  pos- 
session of  any  of  the  said  saw  logs  of  the  plaintiff, 
which  may  be  or  may  have  been  intermingled  with 
any  saw  logs  of,  or  claimed  by,  the  defendants,  or 
either  of  them ; and  from  interfering  with  or  pre- 
venting the  said  plaintiff,  his  agents,  &c.,  from  tak- 
ing or  holding  possession  of  the  said  logs,  and  from 
interfering  with  or  preventing  the  said  plaintiff,  his 
agents,  &c.,  from  separating  and  removing  such  of 
the  said  saw  logs  of  the  plaintiff  as  have  been  al- 
ready or  may  be  intermingled  with  the  saw  logs  of 
the  said  defendants,  or  either  of  them,  or  of  any  other 
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1851.  person  or  persons  ; ” a number  of  affidavits  were  filed 
against  the  motion. 

V. 

Wallbridge. 

On  the  affidavits  so  filed,  and  the  answer  of  Wall- 
bridge,  the  defendants  disputed  the  existence  of  any 
combination  between  them ; the  plaintiff’s  title  to 
the  logs  in  question,  and  the  possibility  of  distin- 
guishing the  logs  claimed  by  the  plaintiff  from  others 

Statement.  . . . . 

intermingled  with  them  and  belonging  to  each  of  the 
defendants ; and  asserted  this  intermingling  to  have 
been  the  fault  of  the  plaintiff’s  workmen.  The  de- 
fendants made  no  joint  claim  to  any  of  the  logs  in 
question. 

This  statement  seems  all  that  is  necessary  for  the 
understanding  of  the  case. 

Argument.  Mr.  Mowat  for  the  plaintiff. 

Mr.  Turner  for  the  defendants. 

The  following  cases  were  cited  as  bearing  on  the 
question : — Fuller  v.  Richmond  ( a ) ; Pusey  v.  Pu- 
sey ( b ) ; Lloyd  v.  Loaring  (c) ; Earl  of  Macclesfield 
v.  Davis  (d) ; Dewhir st  v.  Wrigley  (e)  ; Duke  of 
Somerset  v.  Cookson  (f) ; The  Mayor  of  London  v. 
Bolt  (g);  Lowther  v.  Lowther  (h) ; Robinson  vt 
Lord  Byron  (i) ; Lane  v.  Newdigate  (j);  McCrea 
v.  Holdsworth  (k)  ; Rankin  v.  Huskisson  ( l ) ; Great- 
rex  v.  Greatrex  (m) ; Whitelegg  v.  Whitelegg  (n); 
Davis  v.  Leo  (o) ; Davenport  v.  Davenport  ( p ) ; 
Ghedworth  v.  Edwards  (q). 

The  construction  of  the  provincial  statute  12  Vic- 
toria, chapter  30,  and  the  effect  of  a license  to  cut 


(a)  Ante  33.  (6)  1 Vern.  273.  ( c ) 6 Ves.  777.  (d)  3 V.  & B.  16. 

{e)  1 C.  P,  Coop.  319.  (/)  3 P.  W.  390.  (£•)  5 Ves.  129.  (A)  13 

Ves.  95.  (i)  1 B.  C.  C.  588.  (j)  10  Ves.  192.  (£)  12  Jur.  820. 

(/)  4 Sim.  13.  {m)  1 D’G.  & S.  692.  («)  1.  B.  C.  C.  57.  (o)  6 Ves. 
784.  (/)  13  Jur.  227.  (q)  8 Ves.  46. 
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timber  granted  thereunder,  was  argued  at  some  1851. 
length,  but  as  the  points  raised  are  not  affected  by  Farwell 
the  judgment  of  the  Court,  it  is  considered  unneces-  waiibndge. 
sary  to  state  them. 

The  Chancellor. — The  plaintiff  asks,  in  effect, May2* 
by  his  present  motion,  the  specific  delivery  to  him 
of  a quantity  of  saw  logs,  possession  of  which  is 
said  to  have  been  obtained  wrongfully  by  the  defen- 
dants. • • 

With  respect  to  the  jurisdiction  to  make  such  an 
order  as  is  now  asked — mandatory  in  effect,  though 
prohibitory  in  form — courts  of  equity  have  frequently 
expressed  a strong  disinclination  to  attain  their  ob- 
ject in  that  indirect  manner  (a).  In  a case  recently 
under  the  consideration  of  Sir  James  Wigram  (b)} 
his  Honor  remarked — “ I may  also  observe,  with 
regard  to  the  form  of  the  injunction  which  is  asked, 
that  if  the  plaintiff  had  applied  in  direct  terms  that 
I should  order  the  captain  to  carry  the  ship  to  Liver- 
pool, I could  not,  perhaps,  on  motion  have  done  so ; 
but  an  injunction  restraining  him  from  permitting  theJudgment 
ship  to  remain  in  the  port  of  London,  or  any  other 
place  than  Liverpool,  is  indirectly  ordering  that  the 
ship  be  taken  to  Liverpool.  The  Court  has  always 
v expressed  great  disinclination  to  grant  injunctions  in 
a form  which  has  no  meaning,  except  as  it  compels 
a party  to  do  a positive  act.”  This  form  of  writ 
seems  to  have  been  devised  for  the  purpose  of  avoid-  # 
ing  a doubt  entertained  as  to  the  jurisdiction  of  a 
court  of  equity  to  order  ah  act  to  be  done  upon  mo- 
tion. The  objection  urged  on  recent  occasions,  how- 
ever, has  not  been  so  much  an  objection  to  the  juris- 
diction, as  to  this  indirect  mode  of  exercising  it ; but 
the  practice  has  been  so  repeatedly  sanctioned  by 
judges  of  the  greatest  eminence,  that  it  seems  to  us 

(a)  Blackmore  v.  Glamorganshire  Canal  Company,  I M.  & K.  154.. 

(£)  Sedgett  v.  Williams,  4 Hare,  465. 
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1851.  no  longer  open  to  discussion  ( a ).  But  in  this  case 
the  question  is  one  of  substance  rather  than  form. 

Waiibrid^e.  Has  this  court  jurisdiction  to  secure  for  the  plaintiff 
the  enjoyment  in  specie  of  the  chattels  which  form 
the  subject  of  this  suit,  under  existing  circumstances  ? 
And,  assuming  the  jurisdiction,  can  we  properly  in- 
terfere, upon  interlocutory  application,  prior  to  the 
establishment  of  the  legal  right  ? 

Upon  the  first  point,  the  learned  counsel  for  the 
defendants,  admitting  the  principle  upon  which  we 
proceeded  in  Fuller  v.  Richmond , contended  that  the 
case  referred  to  turned  upon  the  fiduciary  relationship 
which  there  subsisted  between  the  parties,  and  argued 
that  the  extension  of  the  jurisdiction  to  a case  of  tres- 
pass would  be  without  precedent.  Clearly,  Fuller  v. 
Richmond  was  decided  upon  the  fiduciary  relation- 
ship ; and  wherever  that  circumstance  is  found,  the 
nature  of  the  chattel  becomes  indifferent.  But,  whilst 
the  jurisdiction  in  cases  of  this  description  is  well 
established,  its  limitation  in  the  way  contended  for 
would  be,  in  our  opinion,  quite  unwarranted.  It  has 
been  exercised  from  a very  early  period,  in  the  ab- 
sence of  any  such  relationship,  where  compensation 
in  damages  was  thought  to  afford  an  incomplete  re- 
medy. In  the  case  respecting  the  alter-piece  (6), 
the  Pusey  Horn  case  (c),  and  others  of  that  class,# 
the  chattels'  in  question  happened,  from  their  pecu- 
liar nature,  not  to  admit  of  being  replaced  ; that  was 
an  accidental  circumstance,  not  essential  to  the  prin- 
ciple upon  which  those  decisions  were  rested.  It 
must  not  be  understood  that  the  jurisdiction  is  limited 
to  chattels  of  that  description.  The  inadequacy  of  the 
common  law  remedy  furnishes  the  true  principles 
upon  which  those  cases  proceeded ; and  wherever, 
either  from  the  intrinsic  nature  of  the  chattel,  or  from 
extrinsic  circumstances,  or  from  the  nature  of  the 
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( a ) Lane  v.  Newdigate;  Earl  of  Mexborough  v.  Bower,  7 Beav.  133, 
and  cases  cited.  (£)  Duke  of  Somerset  v.  Cookson.  (c)  Pusey  v.  Pusey. 
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apprehended  injury,  the  Court  finds  either  that  da-  1851. 
mages  cannot  be  satisfactorily  assessed,  or  that  an  "^arwen^ 
assessment  of  damages  by  a jury  would  afford  inad-  Wal  bridge, 
equate  compensation  ; wherever,  in  short,  justice 
cannot  be  fully  administered  except  by  protecting 
the  interest  of  the  owner  of  the  chattel  in  specie — 
this  Court  has  been,  in  all  such  cases,  disposed  to 
assume  that  jurisdiction.  It  has  sometimes  been  con- 
sidered, indeed,  as  an  established  rule,  that  equity 
will  not  interpose  to  restrain  a mere  trespass  (a). 

But  if  this  Court  can  properly  interpose,  under  cer- 
tain circumstances,  to  secure  to  the  owner  the  enjoy- 
ment of  a specific  chattel,  against  a party  claiming 
title,  it  is  difficult  to  conceive  a principle  upon  which 
it  should,  under  similar  circumstances,  decline  to 
act  against  a wrong-doer.  Such  a limitation  of  the 
jurisdiction  cannot,  we  think,  be  sustained  upon  the 
authorities..  In  a recent  case,  before  Sir  James  Wi- 
gram  (6),  that  learned  judge  observes,  “in  some  Judgment, 
cases,  however,  this  Court  has  very  usefully  inter- 
posed to  restrain  what  appeared  to  be  only  a trespass  ; 
but  the  proposition  is  too  large,  that  in  every  case 
where  parties  are  alleged  to  be  about  to  commit  a 
trespass,  which  may  be  attended  with  destruction  to 
a specific  chattel,  an  injunction  will  be  granted. 
Supposing  the  nature  of  the  injury  apprehended  is 
such  as  to  render  it  impossible  to  measure  the  amount 
of  damages ; or  if  the  case  be  one  in  which  any  cal- 
culation, as  to  the  amount  of  the  injury,  must  be 
purely  speculative — the  inclination  of  the  Court  has, 
in  general,  been  to  protect  the  party  in  the  enjoyment 
of  the  property  in  specie.” 

Now  the  present  case  appears  to  us  to  present 
several  distinct  grounds  to  authorise  the  exercise  of 
the  jurisdiction  which  has  been  invoked.  These 
chattels  have  a peculiar  instrinsic  value ; the  owner 


(a)  Jones  v.  Jones,  3 Mer.  161.  ( b ) Ridgeway  v.  Roberts,  4 Hare,  116. 
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1851.  has  entered  into  contracts  respecting  them,  which 
cannot  he  fulfilled  unless  they  are  delivered  to  him 
Waiibridge.  sPec^ ; and  that  which  the  defendants  contemplate 
is  their  entire  destruction. 

But,  besides,  those  grounds,  there  are  other  con- 
siderations, applicable  to  this  country  and  to  this 
peculiar  species  of  property,  which  must  not  be 
overlooked.  These  logs  form  the  staple,  if  I may 
so  speak,  of  a very  extensive  and  lucrative  manu- 
facture carried  on  in  this  country.  To  deprive  the 
plaintiff  of  this  property,  would  not  be  to  subject 
him  to  the  loss  of  its  mere  value  as  raw  material, 
but  it  would  be  to  deprive  him  of  all  the  profit  deri- 
vable from  the  manufacture,  leaving  his  invested 
capital,  in  the  meantime,  unproductive.  Were  we 
to  refuse  the  assistance  of  this  Court,  we  should 
enable  the  defendants  to  inflict  an  injury,  which,  if 
Judgment  ^ admit  at  all  of  any  satisfactory  measurement  of 
the  amount  of  damages,  would  be,  most  certainly, 
very  inadequately  compensated  by  the  verdict  of  a 
jury.  And  yet,  from  the  nature  of  such  property, 
and  the  manner  in  which  it  is  necessarily  brought 
to  market,  it  is  peculiarly  liable  to  the  species  of 
depredation  complained  of  by  the  plaintiff  in  this 
case.  Now,  did  we  decline  to  interpose  for  the 
plaintiff’s  protection,  in  relation  to  such  property, 
and  under  such  circumstances,  we  should,  in  my 
opinion,  not  only  limit  the  jurisdiction  of  the  Court 
most  injuriously,  as  regards  suitors,  but  in  a way 
warranted  neither  by  principle  nor  authority. 

Then,  assuming  the  plaintiff  to  have  stated  a case 
entitling  him  to  the  assistance  of  the  Court,  the 
question  is,  whether  we  should  retain  the  motion 
until  the  establishment  of  the  legal  right,  or  grant 
the  injunction  now  ; thereby,  in  effect,  giving  to  the 
plaintiff  exclusive  possession  of  property  which  he 
is  confessedly  about  to  withdraw  from  the  jurisdic- 
tion of  the  Court. 
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It  is  quite  impossible  to  lay  down  any  strict  gene-  1851. 
ral  rules  upon  the  subject ; we  can  only  state  the 
general  principles  by  which  the  exercise  of  this  juris-  WaU^dge> 
diction  is  governed,  Now,  where  the  Court  acts 
in  furtherance  of  a legal  right,  and,  ancillory  to  it, 
there  are  obvious  and  forcible  reasons  why,  as  a 
general  rule,  it  should  take  care  to  see  the  legal  right 
established  before  it  interposes  by  injunction  (a).  I 
do  not  mean  to  represent  that  as  an  invariable  rule ; 
cases  may  perhaps  arise  in  which  it  would  be  proper 
to  interfere,  even  at  the  hearing,  without  a trial  at 
law.  Still  as  a general  rule,  such  is  unquestionably 
the  practice  of  the  Court.  But,  although  the  general 
practice  be  such,  yet  very  great  latitude  and  discre- 
tion is  allowed  to  the  Court  in  dealing  with  such 
applications  (6).  It  may,  upon  interlocutory  motion, 
grant  the  injunction  simpliciter , without  more  ; a 
course  which,  though  quite  competent  to  the  Court, 
and  necessarily  so,  is  seldom  adopted  in  contested  Jud?ment 
cases.  I say  necessarily  competent  to  the  Court, 
because  cases  may  arise  where  the  title  is  admitted, 
or  so  plainly  established,  that  it  would  be  absurd  to 
say  to  a plaintiff,  you  must  go  to  law  and  prove  your 
case  there,  before  we  grant  this  injunction  (c)  ; and 
on  the  other  hand,  cases  might  arise  where  the  whole 
object  of  the  injunction  would  be  defeated,  were  such 
a course  pursued  (d).  But  although  it  is  quite  com- 
petent to  the  Court  to  pursue  that  course,  the  more 
regular  and  wholesome  practice  is,  either  to  retain 
the  motion,  with  leave  to  institute  proceedings  at  law, 
or  to  grant  the  motion,  giving  at  the  same  time  direc- 
tions for  the  ascertainment  of  the  legal  right.  The 
course  proper  to  be  pursued  in  each  case  is  for  the  de- 
termination of  the  Court,  under  all  the  circumstances. 

In  determining  the  order  proper  to  be  made  in  the 

{a)  Spottiswoode  v.  Clarke,  2 Phil.  154.  (b)  Motley  v.  Downman, 

3 M.  & C.  1 ; Bacon  v.  Jones,  4 M.  & C.  433  ; Ridgeway  v.  Roberts, 

4 Hare,  106  ; Rogers  v.  Howell,  6 Hare,  325.  (c)  Stevens  v.  Keating, 

2 Phil.  333.  (d)  Prince  Albert  v.  Strange,  1 Me.  & G.  25. 
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1851.  present  case,  the  question  which  first  occurs  is,  has 
the  plaintiff  shewn  satisfactorily  his  legal  title  ? In 
Waiibridge.  considering  that  point  I have  felt  some  difficulty, 
from  the  manner  in  which  the  title  has  been  stated  (a). 
Whether  the  plaintiff  means  to  claim  these  logs  as 
having  been  improperly  cut  within  Roblin’s  license, 
and  so  his  property,  under  the  12th  Victoria,  ch.  30; 
or  as  grantee  of  the  crown,  under  a seizure  made  by 
the  proper  officer;  and  whether,  assuming  him  to 
claim  under  the  crown,  he  asserts  title  to  any  logs 
other  than  those  cut  within  that  license,  are  questions 
which  seem  to  me  to  be  involved  in  considerable 
doubt.  Upon  that  subject,  the  best  opinion  we  have 
been  able  to  form  is,  that  it  is  open  to  the  plaintiffs, 
upon  these  affidavits,  to  insist  upon  all  those  grounds 
of  title.  Then,  taking  that  to  be  so,  what  are  the 
facts  ? With  respect  to  a considerable  number  of  the 
logs  in  question,  it  is  asserted  that  they  were  cut 
judgment,  within  Roblin’s  license.  Not  only  is  that  not  denied 
in  the  affidavits,  but  it  was  distinctly  admitted  upon 
the  argument.  The  answer  of  Wallbridge,  indeed, 
contains  a general  denial  of  the  plaintiff's  title,  but 
at  the  same  time  it  admits  the  facts  upon  which  that 
title  depends.  Now,  with  respect  to  that  portion  of 
the  property,  the  plaintiff  seems  to  us  to  have  estab- 
lished his  case  so  satisfactorily,  that  we  should  have 
felt  ourselves  warranted,  but  for  the  difficulty  to 
which  I shall  presently  advert,  in  interposing  on  his 
behalf  to  any  extent  which  the  practice  of  the  Court 
would  have  authorised.  But,  with  respect  to  the 
residue  of  the  logs,  questions  of  law  and  fact  arise, 
which  must,  as  it  seems  to  us,  be  disposed  of  else- 
where. These,  it  is  sworn  very  positively,  were  cut 
in  the  township  of  Sheffield,  without  Roblin’s  limits  ; 
and,  in  respect  to  them,  three  questions  arise — first, 
was  it  competent  to  the  crown  to  transfer  any  pro- 
perty in  them,  except  in  the  mode  pointed  out  by  the 
statute  ; secondly,  did  the  crown,  in  fact,  intend  to 


(a)  Costelli  v.  Cook,  7 Hare,  89. 
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transfer  to  Roblin  any  logs  except  such  as  were  cut  1851. 
within  his  limits ; lastly,  had  that  which  was  done 
the  effect  of  vesting  in  Roblin  the  property  in  any  waubridge. 
logs  cut  without  his  limits.  Then,  if  it  should  turn 
out  that  there  is  a portion  of  the  logs  to  which  the 
plaintiff  has  no  title,  and  that  such  portion  has  been 
mixed,  by  his  own  act,  with  the  other  portion  to 
which  he  has  a title  in  such  a way  as  not  to  be  dis- 
tinguishable, the  defendants  contend  that  the  neces- 
sary effect  of  such  intermixture  is,  to  preclude  the 
possibility  of  a specific  delivery. 

Now,  not  to  prejudice  these  questions  by  express- 
ing any  opinion  of  oun  own,  this  much  is,  we  think, 
obvious,  that  we  could  not  properly  grant  the  injunc- 
tion asked  by  this  motion  under  such  circumstances. 

The  property  will  be  preserved  in  medio,  pending  the 
trial  of  the  issues  which  we  propose  to  direct,  by  the 
injunction  already  granted.  We  have  not  lost  sight 
of  the  risk  which  we  incur,  by  interposing  even  to Judgment* 
that  extent,  of  inflicting  upon  the  defendants  that 
species  of  irreparable  damage  from  which  we  are 
asked  to  shield  the  plaintiff,  should  he  fail  to  estab- 
lish his  title.  Whether  we  should  have  so  inferred, 
in  case  it  had  been  found  impossible  to . dispose  of 
such  issues  in  time  to  have  rendered  our  interference 
really  available  to  the  plaintiff,  we  need  not  consider. 

We  feel  that,  so  long  as  that  was  possible,  we  could 
not  refuse  to  act  to  that  extent,  upon  affidavits  which 
seem  to  us  to  preponderate  greatly  in  favor  of  the 
plaintiff,  against  parties  who,  upon  the  evidence  be- 
fore us,  appear  to  a great  extent  mere  wrong-doers. 

Upon  the  objection  to  the  suit,  as  being  multifa- 
rious, we  have  felt  considerable  doubt ; but  the  con- 
clusion at  which  we  have  arrived  upon  that  point  is, 
that  the  objection  should  not  be  allowed  to  prevail 
upon  the  motion  {a). 


(a)  Costelli  v.  Cook,  7 Hare,  89. 
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Walton  v.  Bernard. 


Mortgage — Sale  by  Sheriff— Privileged  communications. 

January  7 Upon  a judgment  obtained  against  the  executors  of  a mortgagor  a writ 
and  May  20.  against  the  lands  of  the  testator  was  sued  out,  under  which  his  interest 
in  the  mortgage  premises  was  sold  ; and  afterwards  the  purchaser  at 
Sheriff’s  sale  obtained  a conveyance  of  the  legal  estate  from  the  mort- 
gagee— all  which  transactions  took  place  after  the  passing  of  the 
statute  7 Will.  IV.  ch  2 [1837]  : Held,  that  under  such  circumstances 
the  devisees  of  the  mortgagor  were  entitled  to  redeem. 

Where  an  execution  had  issued  against  the  goods  and  chattels  of  the 
testator,  and  his  widow  (the  executrix)  desired  that  the  writ  might 
be  returned  nulla  bona , and  a writ  against  lands  sued  out,  under 
which  the  money  might  be  made  out  of  certain  lands  pointed  out  by 
the  widow,  and  which  was  done  accordingly,  and  a sale  there 
effected  : Held , that  the  sale  so  made  bound  her  interest  in  the  p x 
perty,  notwithstanding  that  the  property  had  been  mortgaged  by  the 
testator,  and  that  an  equity  of  redempfion  could  not  be  sold  under 
common  law  process. 

Where  a defendant  in  a cause  expressed  to  her  attorney  her  desire  that 
a certain  course  should  be  adopted  in  reference  to  a writ  in  the  hands 
of  the  sheriff,  which  course  in  consequence  thereof  was  accordingly 
pursued  : Held,  that  this  was  not  a privileged  communication. 

statement.  The  circumstances  which  gave  rise  to  this  suit,  and 
the  arguments  of  counsel,  are  so  fully  set  forth  in  the 
judgment  of  the  Court  as  to  render  any  statement  of 
them  here  unnecessary. 

Argument.  Mr.  Strong , for  the  plaintiffs. 

Mr.  Vankoughnet,  Q.  C.,  for  defendant. 

The  following  cases  were  cited : — Sandon  v. 
Hooper  (a)  ; Frimbleston  v.  Hamill  (b)  ; Du  Vigier 
v.  Lee  (c) ; Hodges  v.  Croyden  Canal  Company  (d)  ; 
Seaton  v.  Taylor  (e)  ; Lomax  v.  Hide  (f)  ; Rams- 
den  v.  Langley  (g)  ; Perry  v.  Smith  (h)  ; Weeks  v. 
Argent  (i)  ; Baugh  v.  CradocJce  (j- ) ; Nicholson  v. 
Hooper  (k)  ; Acton  v.  Pierce  (l) ; Neeson  v.  Clark- 
son (m)  ; Webb  v.  Rorke  (n) ; Fulham  v.  McCarthy  (o) ; 
Simpson  v.  Smyth  (p) ; also  Storey's  Eg.  Ju.  sec.  1016 ; 
Spence's  Eg.  Ju.  vol.2,  p.  808. 


(a)  6 Beav.  246.  (b)  1 Ball  8c  B.  385.  (c)  2 Hare,  334.  (d)  3 Beav. 
86.  {e)  3 U.  C.  Q.  B.  R.  303.  (/)  2 Vern.  185.  {g)  2 Ver.  535. 

{h)  9 M.  & W,  682.  (?)  16  M.  & W.  817.  (/)  1 Moo.  & R.  182. 

\k)  4 M.  & C.  179.  (/)  2 Ves.  480.  (m)  4 Hare,  97.  («)  2 S & Lef. 

661.  (0)  12  Jurist,  757.  (p)  3.  U.  C.  Jur.  129. 
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Esten,  V.  C.* — This  suit  is  for  the  redemption  of  1851. 
a piece  of  land,  situated  in  the  city  of  Toronto,  Walton 
which  was  mortgaged  in  fee  by  Matthew  Walton , the  Bernard, 
then  owner  of  the  fee  simple  of  it,  by  deed  dated  the 
30th  of  April,  1832,  to  John  McGill,  for  securing  the 
sum  of  200 1.,  payable  on  the  30th  of  April,  1835, 
with  interest  half-yearly  in  the  meantime.  Default 
was  made  in  payment  of  the  mortgage  money  and 
interest ; and  in  the  year  1834,  Matthew  Walton  died, 
having  made  his  will,  dated  the  23rd  June,  1832, 
and  a codicil  to  it,  dated  the  6th  August,  1834, 
whereby  he  disposed  of  the  equity  of  redemption  of 
the  mortgaged  premises  in  such  a way  that,  apart 
from  anything  that  may  have  since  occurred  to  de- 
prive them  of  their  interest  in  it,  the  present  plain- 
tiffs would  now  be  entitled  to  the  whole  of  it 
amongst  them  ; the  widow  having  a moiety,  or  its 
equivalent,  during  her  life,  and  the  remainder  be- 
longing to  the  children  in  equal  shares,  except  that  judgment, 
the  eldest  son,  J acob  Walton,  may  be  entitled  to  *his 
brother  Robert’s  share  as  well  as  his  own.  John  Mc- 
Gill, the  mortgagee,  also  died,  having  made  his  will 
dated  the  8th  of  November,  1834,  whereby  he  gave 
aff  his  real  and  personal  estate  to  his  executors 
thereby  appointed,  their  heirs,  executors  and  admin- 
istrators; upon  certain  trusts ; and  the  residue  of  his 
estate  to  Peter  McGill,  one  of  his  executors.  By 
indenture  of  bargain  and  sale,  dated  the  1st  of  Sep- 
tember, 1838,  the  executors  of  John  McGill  trans- 
ferred the  mortgage  to  Mr.  Blake,  to  whom  they 
likewise  conveyed  the  legal  estate  in  fee  of  the  mort- 
gaged lands.  Mr.  Blake,  on  the  19th  of  January, 

1839,  conveyed  the  mortgaged  lands  to  one  Rowland 
Burr  in  fee;  and  Rowland  Burr  on  the  31st  of 
December,  1840,  conveyed  them  in  like  manner  to  the 
defendant.  It  appears,  that  after  the  death  of  Walton 
a judgment  was  obtained  against  his  executors  and 


The  Chancellor  gave  no  judgment. 
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1851.  executrix  by  Joseph  D.  Ridout  for  a considerable 
amount,  and  an  execution  was  issued  upon  this 
Bernard,  judgment  against  the  lands  of  Walton.  It  having 
been  agreed  between  the  widow  Mrs.  Walton  and 
the  creditors  that  the  writ  against  goods  should  be 
returned  nulla  bona,  and  the  amount  of  the  judgment 
levied  from  the  lands,  she  pointed  out  the  land 
in  question  in  this  cause  as  the  particular  lands 
which  she  desired  to  have  sold  for  this  purpose ; and 
a note  was  delivered,  at  her  request,  to  the  sheriff, 
calling  upon  him  to  offer  these  lands  for  sale.  I 
have  not  seen  the  exemplification  of  the  judgment, 
or  of  the  writ,  nor  the  sheriff’s  deed,  but  I take  it  to 
be  admitted  that  there  was  such  a judgment  and 
execution,  and  a sale  under  it,  at  which  Mr.  Blake, 
as  stated  in  the  answer,  purchased  the  property  in 
question.  This  sale  must  be  deemed  on  Mr.  Small's 
evidence,  to  have  taken  place  in  pursuance  of  the 
judgment,  arrangement  which  he  details.  The  property  appears 
to  have  been  purchased  at  this  sale  for  200£.,  and  no 
doubt  the  usual  sheriff’s  deed  was  executed  on  this 
occasion,  and  the  purchase  money  applied,  as  far  as 
it  would  go,  to  the  payment  of  the  judgment  debt. 
This  occurred  in  1838,  shortly  previous  to  the  assign- 
ment of  the  mortgage  from  the  executors  of  John  Mc- 
Gill to  Mr.  Blake.  It  appears  to  have  been  supposed, 
from  this  time,  that  the  absolute  property  in  the 
lands  had  been  acquired  by  means . of  the  assignment 
of  the  mortgage,  and  the  supposed  purchase  of  the 
equity  of  redemption.  I apprehend  that  up  to  the 
assignment  of  the  mortgage  by  the  executors  of  John 
McGill  to  Mr.  Blake , and  until  after  the  purchase  by 
the  defendant,  or  at  all  events  by  Burr,  nothing  had 
occurred  of  a particular  nature  with  respect'  to  the 
property  in  question.  The  way  the  answer  states 
the  matter  is  as  follows  : — It  submits  that  by  reason 
of  the  property  having  been  vacant  and  unoccupied, 
John  McGill,  and  afterwards  his  executors,  and  then 
Mr.  Blake , the  purchaser,  must  be  deemed  to  have 


CHANCERY  REPORTS.  347 

been  in  legal  possession  of  the  property  ; but  that  1851. 
until  it  was  purchased  by  the  defendant,  it  was 
wholly  unproductive.  It  describes  the  defendant  Bernard. 
himself  as  having  entered  into  possession  of  the  pro- 
perty, and  made  very  considerable  improvements 
upon  it ; and  this  fact  is  fully  established  by  the 
evidence,  which  at  the  same  time  seems  to  represent 
the  improvements,  made  on  the  property,  as  having 
been  commenced  by  Burr.  What  was  done  in  this 
way  by  Burr , however,  was  of  an  inconsiderable 
nature  and  was  done  after  his  purchase,  which  oc- 
curred, as  already  mentioned,  in  1839.  The  defen- 
dant’s purchase  was  completed  on  the  31st  of 
December,  1840,  and  from  this  time  the  main  im- 
provements made  on  the  property  commenced.  I 
apprehend  it  to  be  clear  that  no  alteration  whatever 
occurred  in  the  state  of  this  property,  and  that  it  was 
entirely  unproductive  until  the  small  improvement 
made  by  Burr,  and  which,  as  already  observed,  didJudgment 
not  take  place  until  the  year  1839.  The  price  of  the 
property  advanced  considerably  after  the  supposed 
union  of  the  mortgage  title  and  the  equity  of  redemp- 
tion. Burr  paid  625?.  for  the  property,  and  the 
defendant  1340?. ; at  least,  it  is  so  stated  in  the 
answer.  The  language  of  the  answer,  with  respect 
to  the  possession  and  the  state  of  the  property,  is  as 
follows : “ and  this  defendant  says  he  believes  that 
upon  the  execution  of  the  indenture  last  mentioned, 
the  said  William  Hume  Blake  entered  into  possession 
of  the  premises,  the  same  being  then  in  an  unproduc- 
tive state.”  Then  after  stating  that  the  defendant, 
immediately  upon  the  execution  of  the  conveyance 
to  him  by  Burr , entered  into  possession  of  the  pre-„ 
mises,  and  continued  in  possession  of  them  until  the 
year  1846,  when  John  Walton  took  possession  of 
them  against  the  will  of  the  defendant — and  that  he 
thereupon,  by  an  action  of  ejectment,  recovered  pos- 
session of  them,  and  has  remained  in  possession  of 
them  ever  since — the  answer  proceeds  thus  : “ and 
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1851.  this  defendant  says  he  believes  the  said  premises 
were  always  vacant  and  unproductive,  and  yielding 
Bernard.  n0  rents  or  profits,  up  to  the  time  of  their  occupation 
by  this  defendant;  and  he  believes  that  the  said 
Join  McGill,  and  after  him  his  executors  and  the 
said  W.  If.  Blake  and  R.  Burr,  respectively,  may 
have  had  such  constructive  possession  of  the  said 
premises  as  attached  to  their  legal  title  by  reason  of 
the  same  being  unoccupied.”  And  the  answer  fur- 
ther says,  “that  at  the  time  the  defendant  entered 
into  possession  of  the  premises,  and  for  some  time 
thereafter,  the  same  were  in  an  unproductive  state, 
yielding  no  rents  or  profits and  he  then  proceeds 
to  state  that  thereupon,  believing  himself  to  be  the 
owner  of  the  property,  he  made  some  valuable  im- 
provements upon  it.  With  respect  to  the  improve- 
ments, it  is  proved  that  Burr  put  up  one  or  two 
frames  and  planted  an  orchard  ; and  that  the  defen- 
Judgment.  dant  finished  the  frames,  built  another  house,  erected 
some  fences,  and  made  some  other  improvements. 

It  appears  to  me  clear  that  these  mortgaged  premises 
continued  in  the  same  state,  from  the  time  of  the 
execution  of  the  mortgage  until  the  commencement 
of  the  improvements  which  have  been  mentioned  by 
Burr  and  the  defendant,  and  which  were  not  begun 
until  the  year  1840,  or  1839  at  the  earliest.  The  suit 
is  instituted  by  the  plaintiffs  as  claiming  under  the 
will  of  Walton,  against  the  defendant,  for  the  re- 
demption of  the  premises,  under  the  circumstances 
which  have  been  detailed.  The  defendant  has  raised 
several  defences  to  the  suit,  and  various  points  arise 
for  our  decision. 

In  the  first  place,  the  defendant  insists  that  ’ 
under  the  circumstances  of  the  case,  and  by  force 
of  the  11th  clause  of  the  act  commonly  called  “the 
Chancery  Act,”  no  redemption  should  be  allowed 
at  all.  It  is  then,  contended  that  the  disposition 
of  the  property,  by  means  of  the  sheriff's  sale, 
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with  the  consent  of  Mrs.  Walton,  is  binding  upon  all  1851. 
the  plaintiffs,  or  at  all  events  that  it  is  binding  on 
Mrs.  Walton  herself;  in  which  case  she  ought  not  to  Bernard, 
have  been  joined  with  the  other  co-plaintiffs,  and  the 
record  is  improperly  framed ; and  that  no  redemption 
can  be  had  during  the  lifetime  of  Mrs.  Walton ; 
upon  which  grounds  the  defendant  contends  that  the 
bill  ought  to  be  dismissed ; but,  supposing  the  suit 
to  be  maintainable,  and  that  redemption  is  to  be 
allowed  at  this  time,  then  that  it  should  be  only  on 
all  or  some  of  the  following  terms — namely,  the  re- 
payment of  the  whole  of  the  purchase  money  paid  by 
the  defendant  for  the  purchase  of  the  property ; com- 
plete exoneration  from  accountability  for  the  rents 
and  profits  during  the  possession  under  the  mortgage ; 
and  full  allowance  for  the  improvements.  The 
plaintiffs  in  their  turn  contend  against  all  these 
positions,  and,  moreover,  insist  that  the  defendant 
can  claim  interest  only  for  six  years  before  the  com-  judgment, 
mencement  of  the  suit.  An  objection  is  made  by  the 
defendant  to  the  evidence  of  the  execution  of  Matthew 
Walton’s  will,  as  being  insufficient.  It  may  be  right 
to  advert  to  this  in  the  first  instance.  I think  it 
doubtful  whether  the  evidence  of  the  execution  of 
the  will  is  sufficient;  but  the  due  execution  of  the 
codicil,  as  affecting  real  estate,  is  amongst  the  ad- 
missions which  are  in  evidence.  The  plaintiffs  then 
make  title  under  a will,  the  heir-at-law  being  before 
the  court  as  one  of  the  co-plaintiffs,  and  claiming* 
partly  in  that  capacity,  and  it  of  course  being  mani- 
fest that  if  there  is  such  a will  the  plaintiffs  are  all 
entitled;  if  not,  that  the  heir-at-law  is  entitled. 
Suppose,  under  such  circumstances,  the  will,  when 
produced,  to  appear  not  to  have  been  duly  executed 
according  to  the  Statute  of  Frauds,  so  as  to  affect 
real  estate,  could  the  bill  be  dismissed  ? I think 
not.  The  result  must  be  the  same  where  the  evi- 
dence leaves  it  doubtful  whether  there  is  a will  or 
not ; and  in  such  a case  it  appears  to  me  that  inquiry 


350 


CHANCERY  REPORTS.  ‘ 


1851.  should  be  directed  in  order  to  determine  who  is  enti- 
tied.  If  this  view  is  correct,  then  I think  the  will 
Bernard.  i*1  case  ought  to  be  assumed  to  have  been  duly 
executed,  because  that  conclusion  is  more  beneficial 
to  the  defendant,  and  the  plaintiffs  are  of  course 
bound  by  their  own  statement  in  their  bill.  It  being 
assumed  therefore  that  the  will  was  duly  executed, 
and  that  all  the  plaintiffs  are  entitled,  so  far  as  the 
will  is  concerned,  to  redeem  this  property,  it  becomes 
necessary  to  examine  the  objections  which  have  been 
raised  by  the  defendant  to  their  exercise  of  this  right. 
The  first  point  to  be  considered  is  the  supposed  bar 
offered  to  redemption  in  this  case  by  the  provision 
contained  in  the  11th  clause  of  the  Chancery  Act, 
before  mentioned.  It  is  difficult,  however,  to  per- 
ceive any  ground  upon  which  in  the  present  instance 
this  defence  can  be  rested.  We  cannot  peruse  the 
clause  in  question  with  proper  attention  without  per- 
Judgmeni.  ceiving  that  the  whole  equity  which  it  creates  is 
built  upon  the  absence  of  the  ordinary  remedies 
belonging  to  mortgagors  and  mortgagees  respec- 
tively. It  recites,  in  the  first  place,  that  the  law  of 
England  had  been  introduced  at  an  early  period  into 
this  part  of  the  province  as  the  rule  which  was  to 
govern  all  controversies  relating  to  property  and  civil 
rights  ; but  that  owing  to  the  want  of  an  equitable 
jurisdiction,  mortgagors,  when  out  of  possession,  had 
been  unable  to  redeem  ; and  mortgagees  had  been 
unable  to  foreclose ; and  in  consequence  of  the  want 
of  these  remedies,  cases  might  arise  which  would  be 
open  to  peculiar  equitable  considerations,  and  a 
strict  application  of  the  rules  which  prevailed  in 
England  might  work  injustice.  Now,  all  this  recital 
can  mean  nothing  else  than  this — that  the  act  of  1791 
introduced  into  Upper  Canada  the  law  of  England, 
and  created  the  abstract  rights  of  mortgagor  and 
mortgagee,  but  that  as  no  Court  of  Equity  existed, 
those  rights  could  never  be  enforced  until  the  passing 
of  that  act ; and  this  peculiar  state  of  things  might 
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have  given  rise  to  extraordinary  cases,  which  were  1851. 
not  to  be  judged  by  common  rules.  With  regard  to 
the  mortgagor,  it  is  very  obvious,  and  is,  I believe,  Bei£ard. 
universally  admitted,  that  the  view  of  the  legislature 
was  that  a mortgagor,  who  had  been  out  of  possession 
for  such  a length  of  time  and  under  such  circum- 
stances that,  according  to  the  law,  as  it  then  stood, 
he  would  be  debarred  from  redemption,  might 
nevertheless,  if  the  court  should  think  fit,  be  admitted 
to  the  exercise  of  that  right.  Of  course,  if  the  whole 
period  had  not  elapsed,  which  according  to  the  law, 
as  it  then  stood,  would  preclude  him  from  redemp- 
tion, he  would  not  require  the  assistance  or  indul- 
gence extended  by  the  act.  All  he  would  have  to 
do  would  bo  to  file  his  bill  to  redeem.  Then,  with 
respect  to  the  mortgagee,  it  is  quite  manifest  that  if 
he  had  never  done  anything  upon  his  mortgage  until 
any  number  of  years  after  the  passing  of  the  act,  his 
case  could  not  be  said  to  £e  attended  with  peculiar  judgment, 
equitable  considerations,  and  that  any  number  or 
description  of  acts  done  after  the  passing  of  the  act 
could  not  give  any  peculiarly  equitable  character  to 
his  case ; because,  having  the  power  to  foreclose,  he 
was  not  justified  in  acting  in  an  extraordinary  man- 
ner without  first  exercising  that  right.  It  is  the 
acting  on  the  mortgage  in  the  absence  of  any  power 
to  enforce  the  rights  of  a mortgagee,  which  constitutes 
the  equitable  case  contemplated  by  the  11th  section 
of  the  act.  A mortgagee  may,  before  the  passing  of 
the  act,  having  no  power  to  foreclose,  and  being  quite 
uncertain  whether  he  ever  would  have  that  power, 
but  being  desirous,  if  possible,  of  realizing  his  debt 
from  the  property,  have  taken  possession  of  it,  and 
proceed  step  by  step  to  deal  with  it  in  such  a 
manner,  that  when,  after  the  passing  of  the  act,  the 
mortgagor  should  apply  to  redeem,  it  might  be  more 
consistent  with  equity  to  refuse  than  to  permit  the 
exercise  of  that  right.  Such  was  the  case  of  Simp- 
son v.  Smyth , decided  first  in  the  Court  of  Chancery, 
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1851.  then  in  the  Court  of  Appeal,  and  ultimately  in  the 
Privy  Council.  It  is  said  that  in  this  case  much 
Bernard,  reliance  in  the  court,  of  ultimate  resort,  was  placed 
on  the  fact  of  the  mortgagee  having  obtained  posses- 
sion by  means  of  an  action  of  ejectment,  and  of  the 
mortgagor  not  having  availed  himself  of  the  oppor- 
tunity thereby  afforded  him  of  redeeming  the  pro- 
perty. Upon  this  point  it  may  be  remarked,  that  the 
act  extends  in  terms  to  all  mortgagors  who  have 
been  out  of  possession,  and  must,  it  would  seem, 
contemplate  the  case  of  a mortgagor  turned  out  of 
possession  by  means  of  an  .ejectment,  that  having 
been  the  most  frequent  mode  in  which  mortgagors 
had  been  dispossessed;  and,  nevertheless,  seems  to 
extend  the  indulgence  afforded  by  it  to  the  case  of 
such  a person.  It  may  be  doubted,  therefore,  whether 
the  circumstances  of  a mortgagor  having  been  dispos- 
sessed through  the  medium  of  an  ejectment,  without 
judgment.  any  tender  of  the  mortgage-money  on  his  part,  how- 
ever proper  it  may  be  to  consider  it  in  conjunction 
with  other  circumstances,  is  per  se  entitled  to  much 
weight.  Whatever  effect,  however,  may  be  properly 
attributable  to  that  fact,  it  does  not  enter  into  the 
case  now  under  our  consideration.  No  ejectment 
occurred  here  until  the  year  1846,  and  that  was 
against  only  one  of  the  parties.  In  the  present  in- 
stance, everything  upon  which  any  equity,  under  the 
11th  section  of  the  statute,  can  be  founded,  was  done, 
after  the  passing  of  that  act.  The  possession  was  a 
merely  constructive  one  until  after  the  purchase  by 
Burr ; and  no  considerable  change  was  made  in  the 
condition  of  the  property  until  some  time  after  the 
defendant’s  acquisition  of  his  own  title,  which  oc- 
curred on  the  31st  of  December,  1840.  It  does  not 
appear  to  me,  therefore,  that  any  objection  can  be 
successfully  raised  on  the  11th  section  of  the  Chan- 
cery Act,  in  bar  of  redemption  in  the  present  case. 
It  is  true  that  the  clause  in  question  embraces  in 
terms  all  cases  in  which  there  has  been  a breach  of 
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the  condition  before  the  passing  of  the  act.  The  1851. 
meaning  of  this  however  is,  that  all  other  cases  are 
excluded  from  the  operation  of  the  clause,  and  that  * Ber„ard> 
it  may  apply  to  all  cases  containing  the  requisites 
which  it  specifies.  But  the  mere  fact  of  the  condi- 
tion having  been  broken  before  the  passing  of  the 
act,  is  not  sufficient  of  itself  to  attract  the  operation 
of  the  clause  in  question.  This  fact  must  be  com- 
bined with  other  circumstances,  which,  in  my  judg- 
ment, like  the  fact  itself,  must  have  occurred  at  the 
passing  of  the  act. 

The  defendant  then  insisted,  as  I understood,  that 
the  disposition  by  the  executrix  of  the  lands  in 
question,  for  the  payment  of  the  debts  of  the  testator, 
is  valid  and  effectual,  and  binds  those  beneficially 
interested  in  the  property;  and  as  the  sheriff’s 
sale  in  the  present  instance  was  with  the  consent  of 
the  executrix,  it  was  equivalent  to  a private  sale 

x 1 . Judgment. 

by  her,  and  is  effectual  as  against  the  other  devisees 
to  vest  the  equity  of  redemption  of  these  lands 
in  the  purchaser.  But  I apprehend  it  has  never 
been  seriously  considered  that  the  personal  repre- 
sentative has  any  power  of  disposing  of  the  real  estate 
of  the  testator  or  intestate,  by  a private  sale,  so  as  to 
vest  a title  in  the  purchaser,  or  to  give  him  a right 
to  call  upon  the  heir  or  devisee  to  convey  to  him- 
And  the  case  to  which  we  were  referred,  of 
Seton  v.  Taylor , seems  to  import  the  contrary; 
for  the  ground  of  the  special  demurrer  there 
was,  that  the  lands  were  not  in  the  control  of 
the  executor ; and  the  Court  admitting  such  to  be 
the  case,  held  it  to  be  immaterial.  The  defendant, 
however,  contends  that  the  sheriff’s  sale  in  this  case 
was  at  all  events  binding  on  Mrs.  Walton  herself, 
by  reason  of  her  consenting  to  and  sanctioning 
it,  and  had  the  effect  of  transferring  her  interest  in 
the  equity  of  redemption  to  the  purchaser.  After  the 
best  consideration  which  I have  been  able  to  give  to 
x VOL.  II. 
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1851.  this  point,  I am  of  opinion  that  Mrs.  Walton  is  bound 
by  the  sale  in  question,  as  an  act  to  which  she  was 
Bernard.  a party,  and  which  therefore  she  cannot  disturb  or 
contravene;  and  that  in  effect  her  interest  in  the 
equity  of  redemption  in  this  property  is  now  vested 
in  the  defendant.  The  learned  counsel,  however, 
for  the  defendant,  drew  two  inferences  from  this  fact  ; 
in  one  of  which  I could  not  concur  at  all,  and  in  the 
other  only  to  a limited  extent.  He  contended  that 
there  was  a misjoiner  of  parties,  which  rendered  it 
impossible  to  administer  relief  in  this  suit  ; and  that 
in  fact  no  relief  at  all  could  be  administered  during 
the  lifetime  of  Mrs.  Walton.  The  consequence  of 
holding  Mrs.  Walton  to  be  bound  by  the  sheriff’s 
sale,  as  I understand  it,  is  to  decide  that  she  has  no 
interest  in  the  equity  of  redemption  ; from  which  it 
follows  that  the  only  persons  who  have  a right  to 
redeem  this  property  are  the  co-devisees,  and  that 
Judgment.  she  has  n0  right  to  be  a co-plaintiff  with  them.  It  is 
observable  that,  even  upon  this  supposition  Mrs. 
Walton  would,  together  with  her  co-executors,  have  a 
right  to  join  with  her  children  in  redeeming  this  pro- 
perty, the  mortgage  being  payable  out  of  the  personal 
estate  of  Matthew  Walton ; but,  waiving  this  point# 
the  only  result  is,  that  a person  having*  no  interest  is 
joined  as  co-plaintiff  with  persons  who  have  the  en- 
tire interest,  and  are  entitled  to  the  whole  relief  to  be 
administered  in  the  suit.  Now,  whatever  force  or 
effect  may  be  attributable  to  this  objection,  when  it 
is  made  and  can  be  disposed  of  at  an  early  stage  of  the 
suit,  it  appears  to  me  clear  upon  the  authorities, 
that  where  the  suit  is  properly  brought  to  a hearing, 
although  the  objection  be  raised  by  the  answer,  the 
Court,  where  it  can  do  justice  to  all  parties,  will  not 
give  effect  to  it.  In  this  case,  the  objection  is  not 
raised  by  the  answer;  but  even  if  it  had  been,  I 
think  the  plaintiffs  would  have  been  justified  in  car- 
rying the  suit  to  a hearing,  in  # order  to  take  the 
opinion  of  the  court  upon  it ; and  the  suit  having 
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therefore  properly  arrived  at  that  stage,  and  it  being  1851. 
competent  to  the  court  to  do  complete  justice  to  all 
parties,  as  much  as  if  the  record  had  been  framed  Bernard. 
with  perfect  propriety,  the  objection  should  not  in 
my  judgment  prevail.  The  case  of  Fulham  v.  Ma- 
carthy , I think,  has  no  application.  In  some  of  the 
other  cases  which  we  have  consulted,  it  appears  that 
the  party  improperly  joined  as  a co-plaintiff  would 
properly  have  been  a defendant,  and  yet  complete 
relief  was  nevertheless  given  to  the  other  plaintiffs. 

The  case  is  a fortiori , where  the  party  improperly 
joined  ought  simply  not  to  be  before  the  court  at  all, 
and  whose  presence  therefore  may  be  altogether 
overlooked ; which  is  the  case  here,  so  far  as  the 
defendant  is  concerned.  The  defendant,  however, 
then  objects  that,  at  all  events,  no  relief  can  be  ad- 
ministered to  the  other  plaintiffs  during  the  lifetime 
of  Mrs.  Walton.  But  where  is  the  necessity  of  delay- 
ing the  justice  to  which  these  parties  are  entitled  Judgment„ 
altogether,  merely  because  they  cannot  immediately 
have  all  that  they  claim,  and  will  eventually  obtain  ? 

If  I have  taken  a correct  view  of  this  case,  the  de- 
fendant stands  in  the  position  of  the  assignee  of  Mrs. 
Walton,  and  is  tenant  for  life  of  a moiety  of  this  pro- 
perty. It  seems,  from  the  case  of  Ranald  v.  Russell(a), 
that  a tenant  for  life  of  an  equity  of  redemption, 
having  paid  off  and  taken  an  assignment  of  the 
mortgage,  may  object  to  redemption  during  his  life ; 
but  what  is  to  prevent  the  plaintiffs  other  than 
Mrs.  Walton,  from  redeeming  an  undivided  moiety 
of  the  property,  upon  payment  of  a proportionate  part 
of  the  mortgage  money,  and  expecting  redemption  of 
the  other  moiety  during  the  lifetime  of  Mrs.  Walton  ? 

And  this  seems  the  proper  place  to  introduce  the  men- 
tion of  a point,  which  occurs  in  the  construction  of 
M.  Walton’s  will,  and  which,  having  been  totally 
omitted  in  the  argument,  may  perhaps  be  advan- 
tageously spoken  to  by  one  counsel  on  each  side 
before  the  case  is  ultimately  disposed  of.  This  is 
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with  regard  to  the  alternative  in  the  devise  to  Mrs, 
Walton  of  a moiety  of  the  lands,  or  of  their  value  dur- 
ing her  lifetime  in  lieu  of  her  dower,  whether  the 
option  be]ongs  to  her  or  to  the  children  ? I forbear  to 
mention  the  opinion  which  I have  formed  upon  this 
subject,  until  it  has  been  spoken  to  as  I have  sug- 
gested, or  until  it  is  intimated  by  the  respective  coun- 
sel that  they  do  not  wish  to  do  so  ; but  I may  mention 
that  the  practical  effect  of  it  seems  important,  as  it 
may  involve  the  question  of  whether  the  plaintiffs, 
other  than  Mrs.  Walton,  can  redeem  the  entirety  of  the 
property  during  her  lifetime,  or  only  a moiety  of  it  ? 

Assuming  that  the  redemption  can  be  had  to  some 
extent  in  this  suit,  the  defendant  than  contends  that 
it  can  be  only  on  the  terms  that  he  is  not  to  be 
accountable  for  the  rents,  and  that  he  is  to  be 
allowed  the  whole  amount  that  he  paid  to  Burr; 
or,  at  all  events,  the  amount  paid  to  the  sheriff  for  the 
purchase  of  the  property,  and  the  full  value  of  the 
improvements.  For  the  greater  part  of  these  claims 
I consider  that  no  foundation  or  colour  of  title  what- 
ever exists.  The  rights  of  the  plaintiffs  cannot  be 
affected  by  the  mistake,  in  law,  of  the  defendant,  who 
must  account  for  the  rents  in  the  usual  manner,  and 
cannot  claim  from  the  plaintiffs  any  part  of  the  pur- 
chase money  paid  by  him  in  consequence  of  such 
mistake.  With  regard  to  the  amount  paid  to  the 
sheriff,  some  colour  of  reason  might,  at  first  view, 
appear  to  exist  for  allowing  it  to  the  defendant,  as 
the  estate  was  pro  tanto  relieved ; but,  in  my  judg- 
ment, this  claim  is  not  in  fact  better  founded  than  the 
other.  The  defendant,  as  a mere  stranger,  was  not 
within  any  peculiarly  favorable  rule,  such  as  was 
acted  upon  in  the  cases  of  Pitt  v.  Pitt , and  Nee- 
som  v.  Clarkson.  The  sole  remaining  question 
relates  to  the  improvements.  Upon  this  point  the 
Court  has  a discretion,  and  it  appears  to  me  that  it 
would  not  be  an  unsound  exercise  of  it  to  allow  to 
the  defendant  in  this  case  the  value  of  such  im- 
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provements  as  are  a permanent  of  nature/  suitable  1851. 
to  the  property,  and  beneficial  to  the  mortgagor ; 
upon  which  points  enquiry  must  be  directed.  The  Bernard, 
old  rule  was  to  allow  to  the  mortgagee  the  value  of 
all  substantial  improvements  on  the  premises ; that 
the  mortgagor  seeking  equity  must  do  equity ; and 
that  it  was  reasonable  that  he  should  pay  for  improve- 
ments, of  which  he  was  to  have  the  benefit.  In  more 
recent  times,  however,  this  rule  has  received  much 
qualification,  as  it  was  found  that  the  necessity  of 
paying  for  improvements  in  addition  to  the  principal 
interests  and  costs  due  upon  the  mortgage,  frequently 
interposed  a bar  to  the  redemption  of  the  property ; 
and  it  appears  to  be  established  now,  that  the  value 
of  no  improvements  will  be  allowed,  except  such  as 
has  been  made  with  the  consent,  expressed  or  implied, 
of  the  mortgagor.  This  must  be  understood  to  be  a 
general  rule,  and  open  therefore  to  occasional  excep- 
tion, such  as  may  suit  the  justice  of  the  case.  In  this  judgment} 
instance  the  question  is  not  subject  to  any  peculiar 
rule,  as  the  improvements  were  all  made  after  the 
passing  of  the  Chancery  Act ; but  the  circumstances 
are  peculiar.  The  mortgagee  supposed  himself,  rea- 
sonably enough,  to  be  the  absolute  owner  of  the  pro- 
perty, and  was  under  no  inducement  therefore  to 
obtain  the  sanction  of  the  mortgagor,  before  he  made 
the  improvements  in  question;  and  I think  it  reason- 
able, therefore,  notwithstanding  the  absence  of  such 
consent,  as  they  were  certainly  not  made  with  any 
design  to  shackle  the  equity  of  redemption,  and  as 
the  mortgagor  will  derive  great  benefit  from  them, 
that  the  value  of  them  should  be  allowed  to  the  mort- 
gagee, so  far  as  they  are  reasonable,  beneficial,  and 
suitable  to  the  nature  of  the  property.  He  must,  at 
the  same  time,  account  according  to  the  improved 
value.  Two  other  points  demand  observation — one 
is  the  right  to  arrears  of  interest ; the  other,  the  ad- 
missibility of  Mr.  Small’s  evidence.  With  regard  to 
the  right  to  arrears  of  interest,  our  attention  was 
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1851.  directed  to  certain  acts  of  parliament  passed  in 
England  and  this  province,  limiting  the  recovery  of 

Bernard,  interest  within  certain  times  there  specified.  These 
acts  respectively  are  in  precisely  the  same  terms,  and 
must,  I think,  receive  the  same  construction,  although 
' a much  greater  interval  elapsed  in  this  province  be- 
tween the  passing  of  the  former  and  latter  acts 
passed  here,  than  in  England  between  the  passing  of 
the  two  imperial  acts.  The  cases  therefore,  that  were 
cited  upon  this  point,  appear  to  me  to  be  governing 
authorities  for  this  purpose ; and  it  appears  to  me 
that  the  prior  act,  limiting  the  recovery  of  the  arrears 
of  interest  on  a mortgage  to  six  years  before  the  com- 
mencement of  the  suit,  applied  only  where  the  mortgage 
contains  no  covenant  for  payment  of  the  money.  We 
think  there  is  nothing  in  the  objection,  that  if  it  does 
contain  a covenant  it  ought  to  have  been  mentioned 
in  the  answer.  The  master  must  look  into  the  deed  in 
Judgment,  order  to  ascertain  what  interest  he  is  to  allow,  and 
will  be  governed  in  taking  the  account  by  the  result 
of  his  examination.  In  this  case,  the  mortgagee  has 
been  in  possession,  and  must  be  deemed  to  have  ap- 
plied the  rents,  first,  in  discharging  interest,  and  then 
in  sinking  principal ; and  the  first  rents  received  must 
be  considered  as  applied  to  the  discharge  of  the  ar- 
rears of  interest  due,  so  far  as  the  mortgagee  was  en- 
titled to  recover  them,  whether  for  twenty  years  or 
six  years,  according  as  the  mortgage-deed  did,  or  did 
not,  contain  a covenant  for  the  payment  of  the  money. 
With  respect  to  Mr.  Small's  evidence,  I think  that  the 
subject  of  it  did  not  in  any  degree  partake  of  the 
nature  of  a privileged  communication.  The  only  ma- 
terial part  of  it — namely,  Mrs.  Waltons  consent  to 
and  occurrence  in,  the  sheriff’s  sale — was  clearly  in- 
tended by  her  to  be  made  known  to  the  plaintiffs  in 
the  action  and  the  sheriff;  and  it  necessarily  followed, 
that  the  purchaser  at  that  sale,  or  any  one  claiming 
under  him,  has  a right  to  call  for  a discovery  of  it,  as 
material  to  the  sustentation  of  his  title. 
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Spragge,  V.  G. — I concur  in  thinking,  with  my 
brother  Esten,  that  this  is  not  a case  in  which  re- 
demption ought  to  be  refused  under  the  11th  section 
of  the  Chancery  Act. 

In  regard  to  the  objection  that  the  will  of  Matthew 
Walton  is  not  sufficiently  proved,  I take  the  admis- 
sion to  amount  to  this,  that  it  is  sufficiently  proved 
by  the  evidence  of  Richard  Woodsworth , if  the  like 
evidence  of  all  the  subscribing  witnesses  would  have 
been  sufficient  to  have  proved  the  will.  The  witness 
called  is  the  one  who  proved  the  will  by  affidavit  in 
the  Surrogate  Court.  Upon  being  called  in  this  suit, 
he  does  not  recollect  seeing  the  will  executed ; but 
he  swears  to  his  signature,  and  says  he  has  no  doubt 
from  seeing  his  name  as  a witness  that  it  was  duly 
executed  in  his  presence,  and  in  the  presence  of  the 
other  witnesses  (whose  signatures  he  proves),  in  the 
presence  of  the  testator  and  of  each  other  ; and  he 

r . ....  Judgment 

states  that  he  is  confirmed  in  his  belief  by  seeing 
his  affidavit  proving  the  will  in  the  Surrogate  Court. 

The  evidence  of  a subscribing  witness  to  a deed, 
who  speaks  as  to  its  execution  not  from  recollection 
but  from  seeing  his  signature  as  attesting  it,  is  ad- 
mitted as  sufficient  proof.  In  each  case  the  witness, 
by  subscribing  his  name,  certifies  that  the  instru- 
ment (be  it  a deed  or  a will)  was  executed  in  his 
presence  with  the  formalities  expressed  in  the  attest- 
ing clause.  If  upon  his  oath  he  swears  he  has  no 
doubt  that  was  done  which  he  finds  he  certifies  to 
have  been  done,  the  court,  in  the  case  of  a deed, 
will  consider  it  proved  to  have  been  done ; and  I do 
not  see  why  the  same  rule  should  not  apply  in  the 
case  of  a will.  In  the  event  of  the  death  of  sub- 
scribing witnesses  the  same  rule  applies  to  both,  the 
Court  assuming  in  such  case  that  what  they  have 
certified  to  have  been  done  was  in  fact  done ; the 
court  gives'  faith  to  the  witnesses’  certificate.  The 
court  will  not  assume  that  there  was  not  a due  exe- 
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1851.  cution  of  a will,  with  all  necessary  formalities,  where 
witnesses  are  dead,  even  though  some  of  the  neces- 
Bernard.  sary  formalities  be  omitted  in  the  attestation  clause. 
It  has  been  held  in  England  that,  although  the  fact 
of  the  subscription  of  the  witnesses  in  the  presence 
of  the  testator  is  omitted  in  the  attestation  of  a will, 
yet,  if  the  witnesses  be  dead  and  their  signatures 
proved  in  common  form,  it  is  evidence  to  be  left  to  a 
jury  of  a compliance  with  all  the  necessary  solemni- 
ties (a).  From  this  it  would  appear  (though  the  cases 
go  further  than  is  necessary  to  prove  it)  that  no  more 
stringent  rule  is  applied  in  England  in  proving,  from 
the  signature  of  witnesses,  the  due  execution  of  wills 
than  the  due  execution  of  other  instruments  attested 
by  the  subscription  of  witnesses.  I think  that  in 
this  case  the  evidence,  coupled  with  the  admission, 
sufficiently  proves  the  will. 

The  next  question  that  arises  is,  whether  the  plain- 
judgment.  isgfoena  y\T(iiton  has  by  her  conduct  deprived  her- 
self of  the  right  she  might  otherwise  have  with  the 
other  plaintiffs  to  redeem  the  premises  in  question 
And,  first,  as  to  her  rights  under  the  will : — The  will 
provides  that  she  shall  hold  and  enjoy  all  the  real  and 
personal  property  of  the  testator,  for  the  support  of 
herself  and  of  his  children  until  the  eldest  should 
come  of  age ; that  then  the  whole  should  be  valued* 
and  equally  divided  by  the  executrix  and  executors 
among  all  the  children — the  portions  so  allotted  to 
be  received  and  enjoyed  by  the  children  as  they 
should  come  of  age  respectively;  each  child,  upon 
coming  of  age,  to  have  one  of  such  portions ; pro- 
vided, nevertheless,  that  one  half  of  each  portion 
should  be  retained  by  the  wife  of  the  testator,  or  the 
value  thereof  paid  to  her  in  half-yearly  payments; 
which  payments  should  continue  to  be  made  during 

(a)  See  Hands  v.  James,  i Com.  Rep.  531,  2 Eq.  Ca.  Abr.  16,  28  ; 
Croft  v.  Pawlet,  2 Str.  1109  ; Brice  v.  Smith,  Willes  1 ; Rancliffe  v. 
Parkyns,  6 Dow.  202. 
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her  life ; the  payments  to  cease  at  her  death ; and  1851. 
such  provision  for  her  to  be  in  lieu  of  dower.  "wTitolT 


The  widow  of  the  testator  then,  had  a life  estate  in 
a moiety  of  the  property  in  question  ; but  then  arises 
the  question  whether  the  alternative  provided  by  the 
will  of  retaining  the  half  of  each  child’s  share,  or  the 
value  thereof  to  be  paid  to  her,  was  to  be  at  her 
option  or  at  the  option  of  the  child.  If  at  her  elec- 
tion, she  ought  not,  I conceive,  to  be  permitted  to 
exercise  her  right  of  election  now,  so  as  to  defeat  the 
consequences  of  her  own  acts.  If  the  election  be  in 
the  children,  they  would,  as  it  appears  to  me,  have  a 
right  to  redeem  the  whole  property  and  pay  her  the 
value  thereof,  as  provided  by  the  will.  This  point  has 
not  been  argued ; and  as  a good  deal  appears  to  turn 
upon  it,  it  would  be  well,  I think,  that  it  should  be 
spoken  to  by  counsel. 


Upon  the  question  whether  or  not  the  rights  of  the  Judartnent. 
plaintiff  Isabella  Walton  are  affected  by  her  acts,  in 
relation  to  the  sale  by  the  sheriff  of  the  property  in 
question,  I am  of  opinion  that  they  are  so  affected. 


It  appears  by  the  evidence  that  a writ  of  ft.  fa, 
was  in  the  hands  of  the  sheriff  against  the  goods  of 
the  testator ; that  Isabella  Walton,  in  order  to  save 
the  goods,  entered  into  an  arrangement  with  the 
creditors,  in  pursuance  of  which  the  writ  against 
goods  was  returned  nulla  bona,  and  a ft.  fa.  against 
lands  was  issued,  under  which  the  lands  in  question 
were  sold  by  the  sheriff — these  particular  lands  being 
pointed  out  to  be  sold  first.  She  comes  now  into 
court  to  say  that  this  sale  was  ineffectual  to  sell  those 
lands,  there  being  no  legal  estate  but  an  equitable 
estate  only,  in  those  claiming  under  the  testator’s 
will ; and,  therefore,  that  she  is  entitled  to  redeem 
the  lands  which  she  had  directed  to  be  sold,  and 
which  were  sold  to  satisfy  the  testator’s  debts,  and 
by  which  proceeding  the  goods  were  preserved  to 


362 


CHANCERY  REPORTS. 


1851.  her.  By  the  course  thus  taken,  not  with  her  acqui- 
escence  merely,  but  at  her  instance,  she  was  bene- 

Bemard.  fitted,  and  the  position  of  the  creditors  was  changed 
The  goods  which  she  desired  to  preserve  were  pre- 
served— the  creditors  had  not  them  out  of  which  to 
satisfy  their  debts  ; or,  if  there  were  other  lands  (as 
may  be  inferred  from  the  language  of  Mr.  Small),  that 
the  property  in  question  was  pointed  out  by  her  as 
the  property  which  she  wished  to  be  sold  first.  The 
creditors  might,  instead  of  selling  the  lands  in  ques- 
tion, have  sold  such  other  lands.  What  may  have 
been  the  value  of  the  goods,  or  of  any  real  estate  of 
the  testator,  other  than  that  sold  does  not  appear. 
Even  the  land  in  question  was  not  beyond  the  reach 
of  the  judgment  creditors,  who  might  have  redeemed 
the  mortgage  and  have  foreclosed  the  present  plain- 
tiffs, unless  they  paid  off  the  judgment  debts  as  well 
as  the  mortgage. 

udgment. 

The  course  of  Isabella  Walton  was  that  of  a person 
desirous  of  preserving  her  goods,  and  selecting  from 
among  her  lands  that  which  she  considered  might 
probably  be  sold  at  the  least  sacrifice.  In  preserving 
the  goods  and  directing  real  property  to  be  sold,  she 
acted  in  contravention  of  her  duty  as  executrix, 
though  probably  with  a view  to  the  comfort  and  in- 
terest of  the  children  as  well  as  herself.  Coming 
now  to  redeem,  she  seeks  to  invalidate  a sale  made 
at  her  own  instance.  By  directing  the  sale,  she  as- 
sumed and  even  assented  that  there  was  a saleable 
interest.  The  necessary  consequence  of  such  a sale 
was  to  denude  her  of  her  interest  in  that  property. 
In  Vickard  v.  Sears  (a),  the  conduct  of  the  party  was 
merely  lying  by,  not  asserting  property  in  the  goods 
about  to  be  sold  while  consulting  about  them,  and 
thereby  leading  to  the  belief  that  he  had  no  claim 
And  Lord  Denman  said  " the  rule  of  law  is  clear, 


{a)  6 Ad.  & Ell.  474. 
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that  where  one,  by  his  words  or  conduct,  wilfully  1851. 
causes  another  to  believe  the  existence  of  a certain 
state  of  things,  and  induces  him  to  act  on  that  belief  v. 
so  4s  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a dif- 
ferent state  of  things  as  existing  at  the  same  time.” 

I do  not  assume  that  Mrs.  Walton  in  acting  as  she 
did,  wilfully  misled  any  one ; she  probably  thought, 
as  it  is  likely  that  all  other  parties  concerned  did, 
that  the  estate  of  those  entitled  under  the  will  of  the 
testator  was  saleable  under  execution;  but  that,  I 
conceive,  can  make  no  difference — her  ignorance  in 
the  matter  cannot  affect  the  rights  of  others.  Upon 
this,  Hunsden  v.  Cheyney  (b),  is  in  point.  If  Mrs. 

Walton  had.  been  sole  devisee  under  the  will  of  the 
testator,  and  in  order  to  satisfy  debts  for  which  the 
testator’s  property  was  liable,  selected  one  piece  of 
land,  and  directed  that  piece  of  land  to  be.  sold  first — 
she,  not  mistaking  her  interest  in  the  land,  but  think- 
ing that  interest  saleable — could  she  afterwards  be Judgment' 
admitted  to  say  to  a purchaser  under  that  sale  that 
what  she  had  directed  to  be  sold  was  not  in  law  lia- 
ble to  sale,  and  thus  avoid  the  sale  ? I think  there 
can  be  no  doubt  that  she  would  be  estopped  from 
saying  this ; yet  she  in  effect  says  it  in  coming  now 
to  redeem.  I think  that,  as  to  any  portion  of  the  land 
in  which  she  took  a life  estate  under  the  will,  there 
can  be  no  redemption  in  her  life-time. 

In  looking  into  this  point,  it  became  necessary  to 
consider  whether  the  evidence  as  to  Mrs.  Walton’s 
conduct  in  the  matter  was  admissible.  It  appears 
by  the  admissions,  that  in  conducting  matters  to  a 
sale  on  the  execution  referred  to,  Mr.  Small  was 
acting  as  attorney  for  both  plaintiffs  and  defendants. 

The  facts  of  which  Mr.  Small  has  given  evidence 
were  not  confidentially  disclosed  to  him  by  Mrs. 
Walton,  but  were  thus  communicated  to  him  for  the 


(5)  2 Vern,  150. 
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1851.  very  purpose  of  being  communicated  to  others,  a& 
was  the  cause  in  Griffith  v.  Davis  (a),  where  the  com- 
Bernard.  munication  was  held  to  be  not  privileged.  The  cases 
of  Perry  v.  Smith  (b),  Weeks  v.  Argent  (c),  and  Bough 
v.  Gradocke  (d),  are  also  in  point  to  shew  that  the  mat- 
ters of  which  Mr.  Small  has  given  evidence  were  not 
privileged ; and  I think  that  they  would  not  have 
been  privileged  even  if  Mx.  Small  had  been  attorney 
for  Mrs.  Walton  only. 

It  is  urged  by  counsel  for  the  plaintiffs,  that  Mrs. 
Walton  is  at  all  events  entitled  to  her  dower,  and  may 
have  her  dower  in  lieu  of  the  provision  made  for  her  by 
her  husband’s  will,  and  that  she  has  not  elected  to  take 
under  the  will.  I think,  however,  that  by  coming 
here  to  redeem  as  a devisee  under  the  will,  she  has 
made  her  election.  She  claims  here  in  that  charac- 
ter, not  as  dowress  ; and  cannot,  I apprehend,  in  this 
suit  at  all  events,  repudiate  the  character  in  which 
judgment.  has  come  into  court,  and  seek  relief  in  another. 

It  is  not  that  she  combines  two  titles,  but  is  put  to 
her  election ; and  the  taking  of  one  negatives  the 
existence  of  the  other.  It  may  be  doubted,  too, 
whether  she  must  not  be  taken  to  have  elected  when 
she  gave  directions  for  the  sale  of  the  property  in 
question. 

If  the  plaintiff,  Isabella  Walton,  has  by  her  con- 
duct disentitled  herself  to  redeem,  then,  it  is  con- 
tended by  defendant’s  counsel,  that  there  can  be  no 
redemption  in  this  suit,  as  the  suit  is  improperly 
constituted  in  joining  as  plaintiff*  one  not  entitled 
to  redeem  with  others  who  are  entitled.  This  objec- 
tion, I think,  cannot  prevail.  In  Morley  v.  Lord 
Hawke  (e),  a tenant  for  life  of  a fund,  with  remain- 
der to  certain  members  of  his  family,  who  had 
succeeded  by  collusion  with  one  of  the  trustees  in 
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getting  into  his  hands  part  of  the  principal  money,  1851. 
was  made  a co-plaintiff  with  the  other  trustees.  It 
was  objected  at  the  hearing  on  the  part  of  the  inno-  Bernard, 
cent  trustee,  that  the  suit  was  improperly  framed, 
because  some  of  the  plaintiffs  who  had  a right  to  relief 
had  joined  with  them  that  cestui  qui  trust  who  was 
not  entitled  to  relief,  having  been  a party  to  the 
breach  of  trust ; but  Sir  Wm.  Grant  said,  that  though 
there  might  be  cestuis  qui  trust,  some  of  whom  were 
innocent  and  others  of  whom  had  improperly  joined 
in  committing  a breach  of  trust,  and  both  were  joined 
as  plaintiffs  in  the  same  suit,  still  those  cestuis  qui 
trust  who  had  not  joined  in  the  breach  of  trust  were 
entitled  to  a decree.  In  Williamson  v.  Parry  (a), 
the  bill  was  by  a wife  and  three  children  against 
trustees.  She  and  one  of  the  children  had  given  a 
bond  of  indemnity  to  the  defendants,  and  therefore 
were  not  proper  parties.  The  objection  was  taken 
at  the  hearing  and  overruled.  The  cases  appear  to  judgment, 
decide  that  an  objection  taken  at  the  hearing  for 
misjoinder  of  plaintiffs,  even  if  there  be  misjoinder, 
is  not  necessarily  fatal ; but  that  if  the  Court  can 
make  such  a decree  as  it  would  have  made  if  the 
party  misjoined  had  not  been  made  a party  or  had 
been  made  a defendant,  it  will  make  such  a decree. 
Besides,  here  the  matter  which  disentitles  Isabella 
Walton  to  relief  (if  she  is  disentitled)  is  matter  of 
defence;  and  if  the  other  plaintiffs  had  not  joined 
her  as  a co-plaintiff,  they  must  have  stated  those 
matters  in  their  bill,  or  it  would  have  been  objection- 
able for  want  of  parties. 

Taking  it  then  that  the  plaintiffs,  other  than 
Isabella  Walton , are  entitled  to  redeem  a moiety  of 
the  premises  in  question,  their  right  to  redeem  the 
other  moiety,  not  accruing  till  the  determination  of 
the  life  estate  of  Isabella  Walton,  the  question  is, 
upon  what  terms  they  should  be  allowed  to  redeem! 


(a)  4 Russ.  272. 
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1851.  For  the  plaintiffs,  it  is  contended  that  they  are  not 
bound  to  pay  more  than  six  years’  arrears  of  interest, 
Bernard.  and  that  the  defendant  is  not  entitled  to  be  allowed 
for  improvements.  The  defendant,  on  the  other  hand, 
claims  all  arrears  of  interest,  the  cost  of  improve- 
ments the  amount  paid  for  the  purchase  of  the  pre- 
mises, at  sheriff’s  sale,  and  the  amount  paid  by  him 
for  the  purchase  of  the  premises  from  Rowland  Burr, 
all  with  interest — the  latter  indeed  must  include 
everything  but  the  improvements  made  by  himself. 
With  regard  to  the  latter,  it  is  evident  that  it  is  com- 
pounded in  part  of  the  increased  value  of  the  land. 
It  is  the  plaintiffs’  land  as  devisees  of  the  mortgagor  ; 
and  to  allow  the  defendant  what  he  demands  in  that 
respect,  would  be  allowing  to  one  man  the  improve- 
ment in  value  in  another’s  property,  and  that  at  the 
expense  of  the  real  owner.  The  claim  for  the 
amount  brought  by  the  land  at  sheriff ’s  sale  stands 
judgment,  upon  a less  objectionable  footing,  inasmuch  as  the 
same  parties  are  entitled  to  all  the  real  and  personal 
estate,  subject  of  course  to  the  debts  of  the  testator, 
and  the  estate  has  been  relieved  pro  tanto  from  such 
liability.  This  claim  is  founded  upon  the  equitable 
maxim,  that  he  that  comes  into  equity  must  do  equity ; 
and  if  it  were  open  to  the  Court  to  impose  upon 
plaintiffs  coming  into  equity  whatever  terms  the 
Court  might  think  it  morally  right  in  each  particular 
case  to  impose,  this  claim  might  not  be  inadmissible ; 
but  it  is  quite  clear  that  the  rule  rests  upon  a much 
more  certain  and  definite  principle.  In  Neesom  v. 
Clarkson  (a),  Sir  James  Wigram  states  it  as  a general 
rule,  that  unless  the  equity  which  the  defendant 
derives  from  the  plaintiff  is  one  which  the  defendant 
might  enforce  by  bill,  it  is  not  a term  which  the 
Court  has  a right  to  impose  on  the  plaintiff.  In  Sober 
v.  Kemp  (6),  the  same  learned  judge  says,  “ It  has. 
always  appeared  to  me,  that  the  terms  on  which  a 


(a)  4 Hare,  97.  ( b ) 6 Hare,  160. 
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mortgagor  or  those  claiming  under  him,  are  entitled  1851. 
to  redeem,  must  be  the  same  whether  they  are  to  be 
ascertained  in  a suit  for  redemption  or  for  foreclo-  Bernard, 
sure.  It  is  truly  said  that  a plaintiff  seeking  equity 
must  do  equity ; but  in  determining  what  is  equity  > 
the  question  is,  what  are  the  duties  or  the  liabilities 
which  his  situation  at  the  time  of  instituting  the  suit 
imposes,  and  not  whether  he  is  plaintiff  or  defendant 
on  the  record.”  And  again,  in  Hanson  v.  Keating  {a), 
he  says,  “ And  my  opinion  is,  that  the  Court  can 
never  lawfully  impose  merely  arbitrary  conditions 
upon  a plaintiff,  only  because  he  stands  in  that  con- 
dition upon  the  record,  but  can  only  require  him  to 
give  the  defendant  that  which  by  the  law  of  the 
Court,  independently  of  the  mere  position  of  the  party 
on  the  record,  is  the  right  of  the  defendant  in  respect 
of  the  subject  of  the  suit.  A party,  in  short,  does  not 
by  becoming  plaintiff  in  equity  give  up  any  of  his 
rights,  or  subject  those  rights  to  the  arbitrary  disposi- Judgmeut 
tion  of  the  Court.  He  submits  only  to  give  the 
defendant  his  rights  in  respect  of  the  subject  matter 
of  the  suit,  on  condition  of  the  plaintiff  obtaining  his 
own.”  The  only  question  then  is,  whether  if  this 
defendant  were  plaintiff  in  a suit  to  foreclose,  he 
would,  as  against  the  Waltons , other  than  Isabella 
Walton , be  entitled  to  a decree  of  foreclosure,  unless 
they  recouped  him  what  he  paid  for  the  purchase  of 
the  unsaleable  equity  of  redemption,  as  well  as  paid 
the  mortgage  money  and  interest.  No  authority  has 
been  cited  that  would  warrant  this ; and  I think  that 
such  a position  would  be  found  untenable.  If  how- 
ever, any  compromise  should  take  place  between  the 
parties  (and  I think  it  a very  proper  matter  for  com- 
promise), with  a view  to  immediate  redemption 
of  the  whole  premises,  without  waiting  for  the  death 
of  Isabella  Walton,  I think  it  would  be  just  that  Ber- 
nard should  be  reimbursed  that  amount,  with  interest. 


(a)  4 Hare,  6, 
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1851.  The  parlies  to  such  a compromise  would  be,  the  party 
wh°  m^de  the  payment,  and  all  those  who  were 
Bernard,  benefited  by  the  payment. 

I agree  with  my  learned  brother  that  the  plaintiffs, 
other  than  Isabella  Walton,  redeeming  a moiety,  should 
do  so  upon  paying  a moiety  of  the  mortgage  money 
and  interest ; and  I concur  in  the  view  he  has  taken 
in  regard  to  the  objection  that  the  defendant  is  enti- 
tled to  only  six  years’  arrears  of  interest. 

With  regard  to  the  defendant’s  claim  to  be  allowed 
for  improvements  made  upon  the  premises  in  ques- 
tion, there  can  be  no  reason  to  believe  but  that  he 
considered  that  he  had  acquired  an  absolute  title  to 
those  premises ; that  he  dealt  with  them  as  his  own, 
and  in  improving  them  honestly  thought  that  he  was 
improving  his  own  property,  as  was  the  case  in 
judgment  resPecf  to  the  improvements  refered  to  in  Neesom  v. 

Clarkson.  At  the  time  too  that  these  improvements 
were  made,  the  opinion  was  very  generally  enter- 
tained that  an  equity  of  redemption  was  saleable 
under  execution  at  common  law;  and  the  words 
of  the  statute  5 Geo.  II.  c.  7,  certainly  give  much 
color  to  such  an  opinion.  Looking  then  at  the 
circumstances  under  which  Rowland  Burr  purchased 
from  Mr.  Blake,  and  the  defendant  Bernard  from 
Burr— at  the  circumstances  of  the  Walton  family  hav- 
ing quitted  Canada  apparently  for  ever,  and  with  one 
exception  (that  of  the  eldest  son)  residing  among  the 
Mormons  in  a distant  part  of  the  United  States ; the 
eldest  son  a mariner  on  the  lakes,  occasionally 
visiting  Toronto  yet  making  no  claim,  with  the  op- 
portunity of  knowing,  if  he  did  not  actually  know  of 
the  improvements  in  progress,— it  would  be  most 
inequitable  to  apply  to  improvements  made  under 
such  circumstances  rules,  which,  though  just  as 
applied  to  parties  filling  the  relative  character  of 
mortgagor  and  mortgagee  under  ordinary  circum- 
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stances,  would  operate  most  unjustly  in  such  a case  1851. 
as  this.  There  was  here,  to  all  appearance,  such  an 
acquiesence  in  the  sale,  and  such  an  entire  aban-  Bernard, 
donment  of  the  property,  as  naturally  to  lead  the 
defendant  to  the  conclusion  that  the  Waltons  as  well 
as  himself  looked  upon  the  property  as  having  passed 
by  the  sheriffs  sale.  Under  these  circumstances, 
he  makes  improvements  of  a permanent  nature, 
enclosing  the  premises  in  a fence  and  erecting  two 
or  three  houses  upon  them.  So  far  as  the  evidence 
goes,  he  does  not  appear  to  have  done  otherwise  than 
as  a prudent  owner  would  have  done.  The  property, 
in  the  immediate  neighbourhood  of  an  improving  city, 
would  have  lain  waste  if  the  defendant  had  left  it  as 
he  found  it.  He  turned  it  to  account  as  owners  of  Jud(,ment 
property  in  the  neighbourhood  turned  their  property 
to  account.  In  his  dealing  with  the  property  as  he 
did  under  the  circumstances,  I think  the  Waltons 
have  nothing  to  complain  of.  I say  this  however 
without  intending  to  decide  that  the  defendant  is  to 
be  allowed  for  the  improvements  made  upon  this 
property.  I intend  only  to  express  my  views  as  to 
improvements  of  such  a nature  as  these  may  probably 
be,  made  under  the  circumstances  under  which  these 
have  been  made.  The  evidence  does  not  shew  the 
cost  or  value  of  these  improvements,  nor  whether 
they  were  suitable  to  the  place  in  which  they  were 
erected.  From  the  evidence  I should  think  they 
probably  were  so  ; but  it  must,  I conceive,  be  for  the 
Master  to  say,  with  further  evidence  before  him,  and 
with  a knowledge  of  the  general  views  as  to  the 
improvements  entertained  by  the  Court,  what  ought 
to  be  allowed  for  improvements  made  upon  the  pre- 
mises in  question. 


Y 
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Wilson  y.  Town  Council  of  the  Town  of 
Port  Hope. 

Injunction — Provincial  Statute  1 2 Victoria , ch.  81. 

August  22  & Where  the''  Town  Council  of  one  of  the  towns  mentioned  in  the  Sche- 
ep  ' ‘ dule  to  the  provincial  statute  12  Victoria,  chapter  81,  were  about 
proceeding  to  open  a street  without  having  first  obtained  the  permis- 
sion required  by  the  statute  of  certain  parties  owning  houses  on 
the  land  over  which  the  intended  street  would  pass — the  Court  grant- 
ed an  injunction  to  restrain  the  opening  of  such  intended  street,  upon 
a bill  filed  by  a party  whose  land  lay  on  the  line  of  the  intended 
street,  although  no  house  stood  upon  the  plaintiffs  land,  and  his  pre- 
mises were  not  within  the  exception  contained  in  the  proviso  to  the 
60th  clause  of  the  act. 

This  was  a motion  upon  notice,  for  an  injunction 
statement,  restraining  the  defendants,  their  officers,  &c.,  from 
interfering,  &c.  with  the  premises  of  the  plaintiffs, 
situate  in  the  town  of  Port  Hope  on  the  ground  that 
no  agreement  had  been  entered  into  by  the  plaintiffs 
with  the  defendants  for  permission  to  run  a street 
through  the  premises  of  the  plaintiffs  : the  plaintiffs 
insisting  that  they  had  a right  to  object  to  the  open- 
ing of  such  street,  under  the  provisions  of  the  60th 
clause  of  the  provincial  statute  12  Victoria,  chap. 
81 — the  proviso  to  which  is  as  follows : — “ Pro- 
vided always  nevertheless,  that  no  such  new,  widen- 
ed, altered,  changed  or  diverted  highway,  road,  street, 
sidewalk,  crossing,  allej^,  lane,  bridge  or  other  com- 
munication, shall  be  laid  out  so  as  to  run  through  or 
encroach  upon  any  dwelling-house,  barn,  stable  or 
out-house,  or  any  orchard,  garden,  yard,  or  pleasure 
ground,  without  the  consent  in  writing  of  the  owner 
thereof.” 

Affidavits  setting  forth  the  facts  were  filed  by  both 
parties — the  contents  of  which  are  sufficiently  stated 
in  the  judgment. 

Argument.  Mr.  Brough  for  the  plaintiffs. 

The  following  cases  were  cited  as  bearing  on  the 
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question  of  jurisdiction  of  the  court  to  interfere  by  1851. 
injunction,  under  the  circumstances  of  this  case,  not-  * Wilson 
withstanding  that  the  Municipal  Corporations  Act,  Port  Hope 
12  Vic.  ch.  81,  gives  any  person  who  is  aggrieved  Council*  -J 
by  a by-law,  illegal  in  the  whole  or  in  part,  the 
right  to^apply  to  the  courts  of  common  law  to  quash 
such  by-law — Coates  v.  The  Clarence  Railway  Com- 
pany, {a)  ; Sheriff  v.  Coates,  (b) ; The  Attorney 
General  v.  Aspinall,  (c) ; The  Attorney  General  ex 
relatione  The  Corporation  of  Leeds  v.  Wilson,  (d) ; 

The  Attorney -General  v.  The  Corporation  of  Poole 
(e) ; The  Attorney  General  v.  The  Mayor  of  Liver- 
pool, (/);  The  Attorney  General  v.  The  Corporation 
of  Norwich,  (g) ; Morris  v.  Duke  of  Norfolk,  (h) ; 

Prewin  v.  Lewis,  (i) ; The  Sutton  Harbor  Company 
v.  Hitchins,  (j  ) ; The  North-Western  Railroad  Com- 
pany v.  Smith,  (k)  : On  the  other  points  of  the  case 

Blackmore  v.  The  Glamorganshire  Canal  Company, 

(l) ; Salmon  v.  Randall,  (m);  Rex  v.  The  Eastern 
Counties  Railway  Company,  (n);  Rex  v.  Cumberworth, Judgment- 
(o);  were  referred  to. 

Mr.  Vankoughnet,  Q.  C.  for  the  defendants. 

The  Chancellor. — The  bill  in  this  cause,  which 
was  filed  on  the  eleventh  day  of  August  last  past, 
states  in  substance  this  case : — The  complainants,  Na- 
thaniel Wilson  and  Susan  Frances,  his  wife,  are  seized 
in  their  demesne  as  of  fee,  in  right  of  Susan  Frances, 
of  a certain  parcel  of  land  in  the  town  of  Port 
Hope,  fronting  on  Walton  street,  and  bounded  on 
the  westerly  side,  so  far  as  I understand  the  plan,  by 
Maitland  street.  Upon  this  property  there  stood  for- 
merly two  dwelling  houses,  which  were  destroyed  by 
fire  in  the  month  of  July  1850.  These  buildings 

{a)  i R.  & My.  181.  (3)  i R.  & My.  159.  {c)  2 M.  & C.  613,  628, 

^33-  (d)  9 Sim.  30,  49  ; S.  C.  1 Cr.  & P.  1.  (e)  2 Keen  90  ; S.  C. 

4 M.  & C.  22.  (f)  1 M.  & C.  171.  (g)  1 Keen  700.  ( h ) 9 Sim. 

472.  (i)  9 Sim.  67  ; S.  C.  4 M.  & C.  249.  (j)  15  Jurist  70. — (k)  l 

McN.  & G.  220.  (/)  1 M.  & K.  162.  (m)  3 M.  & C.  439. — (»)  10  Ad. 

& E.  531.  ( 0 ) 3 B.  & Ad.  108. 
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1851.  were  constructed  of  wood,  and  rested,  in  jpart  of  their 
s^rSamT  extent,  as  the  affidavits  shew,  upon  stone  foundations, 
PortVHoPe  of  the  height  of  seven  feet  and  upwards.  The  bill 
council.  aiieges  that  the  entire  structure  rested  upon  stone 
walls,  and  these  are  said  to  be  still  standing : But 

the  affidavits  shew,  I think,  that  one  of  the  houses 
rested,  either  altogether,  or  in  great  part,  upon  wooden 
posts;  and  that  one  of  the  walls  upon  which  the 
other  was  placed  has  been  entirely  destroyed  by  the 
fire  in  question,  whilst  the  others  are  injured  to  an 
extent  which  renders  them  entirely  unfit  for  building 
purposes.  From  the  occurrence  of  the  fire  until 
the  month  of  June,  or  thereabouts,  in  the  following 
year,  this  plot  of  ground  remained  waste,  uninclosed 
and  unoccupied.  But  after  the  defendants  had  given 
notice  of  their  intention  to  open  Ontario  street,  the 
complainants  caused  some  building  materials  to  be 
placed  upon  the  land  in  question,  and  certain  other 
work,  of  inconsiderable  amount,  to  be  performed, 
judgment  w}1jc}1  j need  not  specify  more  particularly,  because  the 
fact  appears  to  me  to  be  immaterial  to  the  deter- 
mination of  the  question  before  us.  On  the  16th 
day  of  June  last  the  defendants  passed  a by-law,  by 
which  they  laid  out  a new  street  in  the  town  of  Port 
Hope,  to  be  called  Ontario  street,  leading  from  Wal- 
ton street  to  the  Rice  Lake  and  Lake  Ontario  road. 
Its  easterly  limit  is  described  in  that  instrument  as 
commencing  at  the  point  where  the  northerly  limit 
of  Walton  street  is  intersected  by  the  easterly  limit 
of  Maitland  street,  and  as  running  thence  in  a course 
north  47  degrees  45  minutes  east  to  a post  planted  on 
the  east  side  of  the  Rice  lake  and  lake  Ontario  road. 
And  the  street  itself,  which  is  delineated  as  66  feet 
wide,  to  the  west  of  that  line,  occupies,  at  its  in- 
tersection with  Walton  street,  the  entire  space  for- 
merly known  as  Maitland  street;  and  further  en- 
croaches on  the  plaintiffs  land  to  the  extent  of 
about  forty-two  feet.  The  bill  alleges,  that,  in  its 
course  to  the  Rice  Lake  road,  it  also  encroaches  upon 
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dwelling  houses,  out  houses,  yards  and  gardens  of  1851. 
several  other  persons,  who  have  not  consented,  and, 
as  it  is  alleged,  are  determined  not  to  consent  to  its  portVHope 
construction.  Councih 

On  the  6th  of  August  last  past,  the  defendants,  by 
public  advertisement,  invited  tenders  for  the  con- 
struction of  this  work,  to  be  sent  to  their  office  on  or 
before  the  13th  of  the  same  month,  and  thereupon 
the  complainants,  on  the  eighth  of  August,  applied,  ex 
parte , for  an  injunction,  upon  affidavits  of  the  truth 
of  the  facts  I have  just  stated.  That  application  we 
refused,  but  gave  the  plaintiffs  permission  to  give 
notice  of  a motion;  and  in  pursuance  of  that  leave, 
notice  of  the  present  motion  was  served  on  the  11th 
of  August. 

The  bill,  in  effect,  prays,  and  the  motion  asks,  that 
the  defendants  be  restrained  from  taking  possession  of 
or  interfering  with  the  property  of  the  plaintiffs  Judgment< 
for  the  purpose  of  the  proposed  street. 

Upon  the  argument,  the  learned  counsel  for  the 
plaintiffs,  rested  their  case  upon  three  distinct  grounds. 

He  contended  in  the  first  place,  that,  upon  the  proper 
construction  of  the  statute  12th  Vic.,  chap.  81,  the 
premises  in  question  should  be  regarded  as  accepted 
by  the  proviso  to  the  60th  clause,  notwithstanding 
the  fire  of  July,  1850.  He  argued,  that,  for  this  pur- 
pose, the  dwelling  houses  which  had  existed  prior 
to  that  period  should  be  treated  as  still  in  existence, 
and  that,  as  the  proposed  street,  in  that  view,  would 
clearly  be  an  unwarranted  encroachment  upon  “the 
dwelling  houses  ” of  the  complainants,  and  would 
be  restrained,  this  Court,  in  the  present  case,  un- 
distinguishable  in  principle,  as  it  was  contended, 
ought  to  restrain  the  defendants  from  so  illegal 
an  abuse  of  the  powers  vested  in  them  by  their  act 
of  incorporation.  He  contended  in  the  second  place, 
that,  although  the  complainants’  land  should  not  be 
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1851.  regarded  as  coming  within  the  proviso  to  the  60th 
section,  still,  inasmuch  as  the  proposed  street  did 
portVHoPe  encroach  upon  the  dwelling  houses  of  other  persons, 
Council  wpL0  no{.  given  their  consent  in  writing  to  its 
construction,  either  the  by-law  was  illegal  and  void, 
or,  at  all  events,  the  completion  of  the  work  would 
be  so  ; and  that  in  either  view,  the  complainants 
were  entitled  to  the  injunction  of  this  Court  to  re- 
strain what  must  be  regarded  as  either  an  illegal,  or 
at  least,  a useless  and  oppressive  exercise  of  the 
powers  vested  in  the  defendants.  He  contended, 
lastly,  that  he  was,  for  the  same  reasons,  entitled  to 
an  injunction  to  restrain  the  defendants  from  expend- 
ing the  public  monies  in  the  construction  of  any  por- 
tion of  a work,  either  altogether  illegal,  or  which 
must  under  the  circumstances  prove  to  be  incapable 
of  execution. 

Upon  the  construction  of  the  act,  no  case  was  cited, 
judgment.  The  question  was  treated  by  the  learned  counsel 
on  both  sides  as  unaffected  by  decision.  Upon 
consideration,  we  are  of  opinion  that  land  so  cir- 
cumstanced does  not  come  within  the  proviso  to  the 
60th  clause.  The  public  interest  obviously  requires 
that  power  to  interfere  with  the  rights  of  property, 
for  the  purposes  contemplated  by  the  60th  section, 
should  be  vested  somewhere  ; otherwise  it  would  be 
in  the  power  of  individual  members  of  the  commu- 
nity to  put  a stop  to  the  most  important  public  im- 
provements. Accordingly  a very  extensive  power 
has  been  confided  to  these  defendants,  and  other  sim- 
ilar corporations,  by  the  legislature.  But  this  power 
is  not  unlimited.  The  legislature  was  of  opinion 
that  the  rights  of  private  property  should  under  cer- 
tain circumstances,  be  respected  ; and  amongst  the 
exceptions  enumerated  in  the  proviso  to  the  60th 
clause  it  is  declared  that  no  street  should  be  laid  out 
so  as  to  encroach  upon  any  dwelling  house  without 
the  consent  in  writing  of  the  owner  thereof.  Now, 
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whether  we  are  to  regard  these  exemptions  as  in-  1851. 
troduced  because  of  the  capital  expended  in  the 
excepted  cases,  or  out  of  respect  to  the  wish  of  the  p0rtVHope 
proprietor  and  the  rights  of  property,  where  land  had  CounciL 
been  applied  to  certain  specified  purposes,  whatever 
may  have  been  the  principle,  it  seems  to  us  that  this 
case  falls  neither  within  the  letter  nor  the  spirit  of 
the  act.  That  the  case  does  not  come  within  the 
letter,  is  almost  too  obvious  for  comment.  This 
street  certainly  cannot  be  said  to  encroach,  in  a 
literal  sense,  upon  the  “ dwelling  house  ” of  the  com- 
plainants. We  have  not  to  deal  with  a case  of  par- 
tial destruction,  or  with  a case  of  immediate  restora- 
tion after  total  destruction.  Here  the  structure  has 
been  so  completely  destroyed  as  to  be  quite  incapable 
of  repair.  It  is  sworn  that  no  portion  of  the  founda- 
tion is  capable  of  being  restored,  and  it  has  remained 
waste  and  unoccupied  for  a period  of  ten  months  be- 
fore the  enactment  of  the  by-law  complained  of. 

Judgment, 

But,  if  not  within  the  letter,  is  the  case  within  the 
spirit  of  the  exception  ? We  think  not.  Whatever 
capital  may  have  been  expended  upon  this  land,  to 
whatever  purpose  it  may  have  been  applied  by  the 
proprietor  previous  to  the  fire  of  July,  1850,  its  whole 
condition  was  changed  by  that  event.  The  capital 
invested  was  thereby  annihilated,  and  this  property 
„ then  ceased  to  be  applied  to  the  purposes  contempla- 
ted by  the  act.  An  intention  to  rebuild  cannot  have 
any  greater  effect,  as  it  seems  to  us,  than  an  inten- 
tion to  build , and  that  would  be  plainly  inoperative. 

The  legislature  meant  to  limit  the  power  of  these 
municipal  corporations  where  there  had  been  an  actual 
application  of  property  to  the  purposes  specified, 
not  where  an  intention  to  apply  only  had  existed. 

But  the  reasoning  of  the  learned  counsel  for  the 
plaintiffs  seems  to  us,  in  effect,  to  negative  that  pro  po- 
sition, and  is  in  our  opinion  opposed  to  the  letter  and 
spirit  of  the  statute- 
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1851.  The  argument  in  support  of  the  second  ground 
proceeds  upon  the  assumption  that  this  street  is  laid 

PortVHope  ou^  by  the  by-law  so  as  to  enroach  upon  the  pro- 
Councii.  perty  of  certain  persons,  not  parties  to  this  suit,  in  a 
manner  prohibited  by  the  statute.  This  assumed 
fact  does  not  rest  upon  the  evidence  of  the  plaintiffs 
merely,  but  is  confirmed  by  the  affidavits  of  two  of 
the  persons  affected,  John  Hatton  and  Frederick 
Hoover.  Hatton  swears  that  “ he  is  the  owner  in  fee 
simple  of  a town  lot  in  Port  Hope,  through  which 
the  said  intended  new  street  would  pass ; that  a 
dwelling  house,  out  houses  and  garden  are  upon  the 
said  lot,  that  the  said  street  would  take  away  nearly 
half  the  said  dwelling  house,  all  the  shed  and  a great 
. part  of  the  garden.”  Hoover  swears  that  he  is  the 
lessee  of  certain  premises  which  he  uses  as  a ware- 
house, which  would  be  entirely  taken  away  by  the 
new  street. 

judgment.  Now  it  appears  to  us  that  this  evidence  has  not 
been  satisfactorily  met  by  the  defendants.  Two  wit- 
nesses, it  is  true,  Mr.  Quinlan  and  Mr.  Grant , swear 
in  very  general,  and  somewhat  equivocal  terms,  that 
the  consent  of  all  necessary  parties  has  been  ob- 
tained. Mr.  Quinlan , who  was  employed  by  the 
defendants  for  the  purpose  of  obtaining  the  consent  of 
those  interested,  swears  “ that  the  consent  of  all  par- 
ties, whose  consent  it  was  necessary  in  law , in  the 
belief  of  this  deponent,  to  obtain  to  the  said  line  of  road 
had  been  given  thereto  ” It  is  hardly  necessary  to 
observe  that  an  allegation  so  framed  can  have  no 
weight,  except,  perhaps,  as  leading  to  the  inference 
that  the  consent  of  all  parties,  factually  necessary, 
had  not  been  obtained.  Mr.  Quinlan , instead  of 
stating  the  facts,  from  which  the  Court  could  draw 
the  conclusion  of  the  law,  states  that  the  consent  of  all 
whose  consent  was  necessary  “ in  law , in  his  belief f 
had  been  obtained.  How  can  the  Court  discover  his 
belief  on  this  matter  of  law,  or  determine  its  correct- 
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ness  ? Mr.  Grant's  affidavit,  also,  is  very  general ; 1851. 
and  both  fail  to  shew  that  those  parties  had  given 
their  consent  “ in  writing,”  which  is  required  by  the  Port  Hope 
statute.  But  it  becomes  unnecessary  to  scan  these  Counci1, 
affidavits  very  accurately,  because  Mr.  Smith , one 
of  the  defendants,  no  doubt  well  acquainted  with  the 
facts,  has  made  an  affidavit,  produced  by  the  defen- 
dants, which,  as  it  seems  to  us,  quite  sustains  the 
plaintiffs’  case  in  this  respect.  He  swears  “that  it 
was  not,  and  is  not  the  intention  of  the  said  Town 
Council  to  remove  any  buildings  on  the  line  of  the 
said  street  without  the  consent,  in  writing,  of  the 
owners  thereof ; that  several  of  such  owners  have 
already  agreed  upon  the  terms  upon  which  they  are 
willing  to  permit  the  road  to  pass  through  their  pre- 
mises, and  deponent  has  no  doubt  that  terms  can  and 
will  be  made  with  those  who  have  not  already  agreed .” 

This  evidence,  produced  by  the  defendants,  seems  to 
us  conclusive  upon  this  point.  It  authorizes  us  to 
say,  that  it  has  been  established,  for  the  purpose  0f Judffment- 
this  motion,  that  the  Town  Council  passed  this  by- 
law, and  are  proceeding  with  this  work,  without 
having  obtained  the  consent,  in  writing,  prescribed 
by  the  statute. 

But,  passing  from  those  general  statements  to  the 
particular  instances  specified  by  the  plaintiffs : The 
affidavit  of  Hoover  has  not  been  contradicted  at  all. 

With  respect  to  Hatton’s  affidavit,  Mr.  Grant  des- 
cribes a parcel  of  land,  which  belongs,  he  says,  to 
Mr.  Hatton.  He  states,  that  the  only  building  upon 
the  plot  of  ground  so  described,  is  a dwelling-house, 
which  he  alleges  to  be  off  the  line  of  the  proposed 
street,  which  will  not,  he  affirms,  encroach  upon  any 
house,  out-house,  yard  or  garden  appertaining  to  the 
land  in  question.  Now,  assuming  that  the  parties 
are  speaking  of  the  same  premises,  their  statements 
are  perfectly  irreconcileable.  Mr.  Hatton  speaks  of  a 
parcel  of  land,  with  respect  to  which  he  swears  that 
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1851.  the  projected  street  would  occupy  the  site,  not  only 
of  a dwelling-house,  hut  of  an  out-house,  and  also  a 
PortVHope  great  portion  of  a garden  ; while  Mr.  Grant  describes 
council.  a tenement,  of  which  none  of  these  facts  can  be 
truly  affirmed.  But  what  foundation  is  there  for  the 
conclusion  that  these  gentlemen  are  speaking  of  the 
same  locality  ? It  is  nowhere  asserted  ; and  to 
assume  it,  would  be  to  charge  one  or  both  of  the 
witnesses  with  a gross  mis-statement  of  a plain  matter 
of  fact,  respecting  which  there  can  be  little  room  for 
mistake  — a conclusion,  which  would  be,  in  our 
opinion,  quite  unwarranted.  We  are  of  opinion,  there- 
fore, that  the  true  result  of  the  evidence  is,  that  the 
defendants  have  not  obtained,  and  probably  may  not 
be  able  to  obtain,  the  consent  prescribed  by  the  statute. 

Assuming  then,  that  the  street  described  in  this 
by-law  encroaches  upon  certain  properties  with  res- 
pect to  which  the  legislature  has  said  that  the  consent 
judgment.  in  writing  of  the  proprietors  must  be  obtained,  and 
assuming  this  by-law  to  have  been  passed  before  the 
defendants  had  obtained  such  consent,  we  are  of 
opinion  that  it  is,  for  that  reason,  illegal  and  void. 

It  is  argued  however,  that  the  proviso  to  the  60th 
clause  does  not  render  the  by-law  invalid,  in  the 
absence  of  previous  consent,  where  this  is  prescribed ; 
but  only  precludes  the  corporation  from  acting  under 
it,  so  as  to  encroach,  in  fact,  upon  exempted  proper- 
ty. Such  is  not,  in  our  opinion,  the  true  construction 
of  the  act.  The  60tli  clause  defines  what  these  mu- 
nicipal bodies  may  enact,  not  what  they  may  do  un- 
der such  enactment.  It  provides  that  they  may  pass 
by-laws  for  the  opening,  widening,  &c.,  of  streets, 
&c.  Then  comes  the  proviso,  “ Provided  that  no 
such  new,  &c.,  street,  &c.,  shall  be  laid  out  so  as  to 
run  through  or  encroach  upon  any  dwelling-house, 
&c.,  without  the  consent  in  writing  of  the  owner 
thereof.”  That  is  to  say,  provided  that  no  such  street 
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shall  be  laid  out  by  any  by-law,  or  provided  that  no  1851. 
by-law  shall  be  passed  laying  out  any  street  so  as 
to  encroach,  &c.,  without  the  consent  of  the  owner.  portVHopa 
The  clause  itself  confers  upon  these  municipal  bodies  CouncU* 
certain  legislative  powers  ; and  the  object  of  the 
proviso  is,  not  to  define  what  may  be  done  under 
these  acts,  but  to  limit  the  legislative  power — to  pro- 
vide that  such  laws  should  be  invalid,  under  certain 
circumstances,  unless  consented  to  by  the  parties 
specified  in  the  proviso. 

That  this  is  the  true  construction  of  the  clause, 
may  be  shewn,  we  think,  incontrovertibly,  from  an 
examination  of  the  provisions  of  the  155th  section. 

The  course  to  be  pursued  in  order  to  quash  illegal 
by-laws  is  there  prescribed ; and  it  is  then  enacted 
that  no  action  shall  be  brought  for  anything  autho- 
rized to  be  done  under  any  such  by-law,  unless  such 
by-law  shall  have  been  quashed  one  month  previous 
to  such  action.  Now,  upon  the  construction  contended  Judgment, 
for — assuming  such  a by-law  as  we.  have  been 
speaking  of  to  be  legal  without  previous  consent — 
assuming  the  proviso  not  to  have  the  effect  of  invali- 
dating the  law,  but  only  of  prohibiting  certain  spe- 
cific acts  under  it — upon  such  a construction,  parties 
injuriously  affected  would  be  altogether  without 
remedy.  The  law  being  legal  in  its  inception,  upon 
the  hypothesis,  could  not  be  then  quashed ; and  it  is 
not  easy  to  perceive  how  a law,  legal  in  its  inception, 
could  be  invalidated  by  an  illegal  course  of  proceed- 
ing under  it.  The  law  would  still  remain  legal.  It 
could  not  be  quashed  ; and  therefore  under  the  155th 
section,  no  action  could  be  brought  for  anything  done 
under  it,  which  would  be  absurd. 

But,  though  our  opinion  upon  the  construction  of 
the  act  should  be  erroneous,  still,  the  defendants,  as 
it  seems  to  us,  are  plainly  acting  illegally.  Not  only 
have  they  surveyed  this  road,  that  is,  “ laid  it  out,” 
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1851.  in  the  sense  in  which  that  term  is  understood  by  the 
learned  counsel  for  the  defendants,  but  they  have 
PortVHope  actually  commenced  the  construction  of  the  work,  a 
council.  courge^  as  ^ seems  to  us,  plainly  unjustifiable. 

It  is  hardly  necessary  to  allude  to  the  last  clause  of 
the  by-law,  which  provides  that  the  Town  Council 
will  not  encroach  upon  any  dwelling  house,  &c., 
without  first  obtaining  the  consent  of  the  proprietor. 
If  the  by-law  be  illegal,  because  the  proprietors  had 
not  given  their  consent  in  writing  previous  to  its 
enactment ; this  clause,  which  provides  that  the  cor- 
poration will  not  act  under  it  until  that  consent  shall 
have  been  obtained,  cannot,  obviously,  have  the  effect 
of  rendering  it  valid.  On  the  other  hand,  if  this  by- 
law be  valid,  and  if  the  proviso  to  the  60th  clause  of 
the  act  only  prohibits  the  corporation  from  proceeding 
to  “ lay  out  ” the  street,  then  they  have  proceeded  to 
lay  it  out ; and  this  clause,  which  says  that  they  shall 
judgment.  n0^  they  have  in  fact  done,  cannot  have  the 

effect  of  rendering  their  conduct  legal.  In  either 
view,  the  proceedings  of  these  defendants  are,  as  it 
seems  to  us,  plainly  illegal,  and  the  complainants 
have  made  out  a clear  case  for  the  relief  which  they 
ask. 

The  jurisdiction  of  this  court  was  not  denied ; but 
it  was  argued,  upon  grounds  of  expediency,  that  the 
contemplated  interference  would  be  of  injurious  conse- 
quence, retarding,  possibly  altogether  defeating,  im- 
provements, confided  by  the  Legislature  to  these 
municipal  bodies,  and  in  which  the  public  have  a 
deep  interest.  We  cannot  accede  to  that  argument. 
If  there  be  a clearly  settled  principle  upon  which 
these  complainants  are  entitled  to  relief,  it  is  our  plain 
duty  to  apply  that  principle  to  every  case  coming 
properly  within  its  operation. 

But,  viewed  in  the  light  in  which  the  case  was 
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presented  by  the  learned  counsel  for  the  defendants,  1851. 
we  are  far  from  agreeing  to  the  soundness  of  his  con- 
elusions.  It  was  in  answer  to  an  argument  of  the  portVHope 
same  kind  that  Lord  Cottenham  observed  on  a recent  CounclL 
occasion  ( a ) — “ It  would  have  been  a very  inconve- 
nient thing,  that  those  whose  duty  it  was  to  ad- 
minister equity  in  this  court,  when  these  questions 
first  arose,  should  have  repudiated  the  jurisdiction, 
and  have  left  the  parties  to  their  legal  remedies.  This 
court,  however,  thought  it  right  in  such  cases  to  exer- 
cise a very  proper  and  wise  jurisdiction,  and  one 
clearly  within  its  power.  It  was  expedient  that  such 
jurisdiction  should  be  exercised  over  those  interested 
under  the  various  acts  relating  to  railways,  so  as 
to  keep  all  parties  within  the  powers  which  the  acts 
confer.”  And  so  I say  here — It  is  expedient  that 
this  jurisdiction  should  be  exercised  so  as  to  keep 
all  parties  within  the  powers  which  the  acts 
confer.  These  municipal  bodies  are  armed  with 
very  extensive  powers.  It  is  expedient  that  they Jud?ment' 
should  be  permitted  to  exercise  those  powers  without 
control  ? To  borrow  the  language  of  the  same  learned 
judge  in  a case  very  analogous  to  the  present — (6) 

“ The  question  of  jurisdictioij  was  raised,  and  it  was 
argued  by  those  who  supported  the  demurrers  that 
this  court  had  no  jurisdiction.  Now  I apprehend 
that  the  limits  within  which  the  court  interfers 
with  the  acts  of  a body  of  public  functionaries,  con- 
stituted like  the  Poor  Law  Commissioners,  are  per- 
fectly clear  and  unambiguous.  So  long  as  those 
functionaries  strictly  confine  themselves  within  the 
exercise  of  those  duties  which  are  confided  to  them 
by  the  law,  this  court  will  not  interfere ; the  court 
will  not  interfere  to  see  whether  any  alteration  or  re- 
gulation which  they  may  direct  is  good  or  bad.  But 
if  they  are  departing  from  that  power  which  the  law 


(а)  The  London  and  North  Western  Railway  Co.  v.  Smith,  I McN. 
& G.  220  ; Coates  v.  Clarence  R.  R.  Co.,  i R.  & M.  181. 

(б)  Frewin  v.  Lewis  ; 4 M.  & C.,  225. 
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1851.  has  vested  in  them — if  they  are  assuming  to  them- 
selves  a power  over  property  which  the  law  does  not 
Port'kope  give  them,  the  court  no  longer  considers  them  as  act- 
Councii.  -ng  unqer  their  commission,  but  treats  them,  whether 
they  be  a corporation  or  individuals,  merely  as  per- 
sons dealing  with  property  without  legal  authority. 
That  distinction,  which  is  very  obvious,  sufficiently 
explains  all  the  grounds  on  which  this  court  ever 
interferes  with  the  acts  of  bodies  constituted  as  these 
commissioners  are.  Many  cases  have  come  judi- 
cially before  me,  in  which  I have  been  called  upon 
to  act  upon  this  principle,  more  especially,  in  the 
instance  of  railway  companies,  canal  companies,  and 
other  bodies  incorporated  by  acts  of  Parliament ; as 
to  which,  while  the  court  avoids  interfering  with  that 
which  they  do  while  keeping  within  the  limits  of 
their  jurisdiction,  it  takes  care  to  confine  them  within 
those  limits ; and  if  under  pretence  of  an  authority 
which  the  law  does  give  them  to  a certain  extent, 
judgment.  g0  beyond  the  line  of  their  authority,  and  in- 

fringe or  violate  the  rights  of  others,  they  become, 
like  all  other  individuals,  amenable  to  the  jurisdic- 
tion of  this  court  by  injunction.” 

The  jurisdiction,  then,  being  clear,  and  the  princi- 
ples upon  which  it  is  exercised  well  defined,  let  us 
consider  the  circumstances  of  this  case.  These  de- 
fendants have  been  invested  by  the  Legislature  with 
very  extensive  powers— powers  useful,  no  doubt, 
perhaps  necessary  for  the  public  welfare,  still  exten- 
sive, and  liable  in  their  operation  to  bear  severely, 
and  at  times  harshly,  upon  the  rights  of  individuals. 
But  the  power  thus  conferred  is  not  unlimited 
power.  Private  rights  and  private  property  have 
been  to  a great  extent  disregarded  ; but  that  has  only 
been  where,  and  to  the  extent  that,  such  sacrifice  is  re- 
quired by  the  public  interest;  and  within  certain  specified 
limits  the  Legislature  have  thought  that  private  rights 
and  private  property  ought  to  be  respected,  no  matter 
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how  the  public  interest  might  be  prejudiced  thereby. 
Now,  if  this  by-law  be  illegal,  or  if  the  proceed- 
ings of  these  defendants  under  it  be  illegal,  are  they 
not  departing  from  the  power  which  the  law  has  vested 
in  them  ? Are  they  not  assuming  to  themselves 
power  over  property  which  the  law  does  not  give 
them  ? Under  pretence  of  an  authority  which  the 
law  gives  them,  to  a certain  extent,  have  they  not 
gone  beyond  the  line  of  their  authority  ? And  is  it 
not  the  plain  duty  of  this  court  to  restrain  them  with- 
in the  powers  conferred  upon  .them  by  their  act  of 
incorporation. 


1851. 


Wilson 

v. 

Port  Hope 
Council. 


But  beyond  that  point,  there  is  another  principle 
which  greatly  strengthens  the  equitable  case  presented 
by  this  bill.  We  have  said  that  the  proper  conclu- 
sion from  this  evidence,  in  our  opinion  is,  that  the 
street  laid  out  by  this  by-law  encroaches  upon  the 
properties  of  certain  individuals  whose  consent  is 
necessary,  and  who,  not  only  have  not  consented,  Judgment, 
but  have  declared  their  intention  not  to  consent  to 
its  construction.  It  follows,  therefore,  that  these  de- 
fendants are  about  to  take  possession  of  the  land  of 
these  complainants,  for  the  purpose  of  an  improve- 
ment, which,  under  existing  circumstances,  they 
cannot  complete.  They  are  about  to  infringe  the 
private  rights  of  these  parties  without  having  the 
means  of  effecting  the  public  good,  which  is  the  only 
warrant  or  justification  for  such  interference.  Would 
not  the  occupation  of  the  complainants’  property  under 
such  circumstances  be  a mere  wanton  infringement 
of  private  rights  ? and  is  it  not  the  plain  duty  of  this 
court  to  protect  them  from  being  subjected  unneces- 
sarily and  uselessly,  if  not  illegally,  to  such  a sacri- 
fice ? This  principle  was  acted  on  by  Lord  Eldon  in 
Agar  v.  Regent's  Canal  Co.  (a),  and  has  been  since 
sanctioned,  to  this  extent  at  least,  by  the  highest 
authority. 


{a. ) Cited  in  Salmon  v.  Randall ; 3 M.  & C. , 444 
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1851.  During  the  progress  of  the  argument,  it  occurred 
to  me  to  doubt  whether  the  principles  to  which  I have 
PortVHoPe  referred  were  properly  applicable  to  the  present  case. 

Council.  These  defendants,  having  legislative  powers,  and 
having  therefore  authority  to  pass  at  any  moment  a 
by-law  laying  out  a street,  coincident  with  the  present, 
but  extending  no  further  than  the  extremity  of  the 
complainants’  land,  it  occurred  to  me  that  it  might 
be  for  that  reason  inexpedient  to  restrain  by  injunc- 
tion an  act,  which  seemed,  in  that  view,  capable  of 
being  at  any  instant  rendered  legal.  Subsequent 
reflection  has  convinced  me  that  this  doubt  was  un- 
founded. The  defendants  have  not  an  unlimited 
power  of  legislation.  They  are  bound  to  give  no- 
tice of  their  intention  to  introduce  such  a by-law  • 
and  they  are  required  to  allow  all  parties  interested 
an  opportunity  of  being  heard  in  opposition  to  it. 
Besides,  a street  leading  from  Walton  street  to  the  Bice 
Lake  road,  is  something  very  different  from  a street 
judgment,  leading  in  the  same  direction  for  the  distance  of  a few 
feet  only  ; and  those  who  voted  for  the  former  improve- 
ment, might,  very  reasonably,  take  a totally  different 
view  as  to  the  latter.  But  the  conclusive  answer  to 
this  argument  is,  that  no  such  by  daw  has  been 
passed.  The  by-law  actually  passed  has  laid  out  a 
street  leading  from  Walton  street  to  the  Bice  Lake 
road.  The  junction  of  those  thoroughfares  was  the 
public  advantage  which  the  Town  Council  desired 
to  accomplish ; and  we  are  inclined  to  think  from  the 
affidavits,  that  such  a street  would  be  a public  im- 
provement of  great  importance.  But,  if  the  comple- 
tion of  this  work  as  a whole,  be,  under  existing 
circumstances,  impossible — and  that,  we  have  said, 
is  in  our  opinion  the  fair  result  of  the  evidence — 
and  if,  consequently,  the  public  good  contemplated 
by  the  by-law — the  equivalent  upon  consideration 
of  which  alone  the  legislature  sanctioned  the  sacri- 
fice of  private  rights — be  unattainable,  would  not  the 
occupation  of  the  complainants’  land,  under  such 
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circumstances,  degenerate  into  a mere  arbitrary  in-  1851. 
fringement  of  the  rights  of  property  ? Have  not  the 
complainants  a clear  right  to  the  injunction  of  this  portVHope 
court,  for  the  purpose  of  restraining  the  Town  Coun-  Gounc-L 
cil  of  Port  Hope  within  the  powers  conferred  by  the 
act  under  which  they  exist  ? And  would  it  not  be 
extremely  inconvenient,  in  the  language  of  Lord 
Cottenham,  were  those  whose  duty  it  is  to  administer 
justice  in  this  coi*rt  to  repudiate  this  jurisdiction, 
and  leave  parties  complaining  of  such  an  infringe- 
ment of  their  rights  to  the  very  imperfect  remedy 
afforded  by  the  common  law  process  ? (a). 

As  to  the  delay  which  has  taken  place,  we  should 
feel  very  reluctant,  certainly,  to  weaken  the  author- 
ity of  any  decided  case  on  the  subject  of  delay. 

But,  upon  consideration,  we  are  of  opinion  that 
nothing  has  occurred  in  this  case  which  ought  to  debar 
the  complainants  of  the  relief  which  they  ask.  The 
Town  Council  have  themselves  originated  this  litiga-  Jud^ment‘ 
tion  by  their  unauthorized  proceedings.  When  they 
gave  notice  of  their  intention  to  pass  this  by-law,  and 
when  they  actually  enacted  it,  the  complainants- 
were,  in  our  opinion,  warranted  in  assuming  that 
they  neither  intended  to  pass  the  by-law,  nor  to  take 
any  action  under  it,  without  having  pursued  the 
course  prescribed  by  the  act  of  Parliament.  They, 
certainly,  were  not  bound  to  attend  for  the  mere  pur- 
pose of  protesting  against  a violation  of  the  law. 

Besides,  the  law  itself  was  calculated  to  mislead. 

It  held  out  a sort  of  promise  that  it  would  not  be 
acted  upon  until  the  necessary  consent  should  have 
been  obtained.  And  the  moment  the  defendants 
evinced  their  intention  to  commence  active  opera- 
tions, and  before  any  consent  had  been  entered  into, 
the  complainants  filed  their  bill.  The  steps  actually 


(a)  Sheriff  v.  Coates.  I R.  & M.  159  ; Attorney-General  v Mayor 
of  Liverpool,  1 M.  & C.  171. 
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1851.  taken  by  the  Town  Council  were  quite  sufficient  to 
warrant  the  application  ; and  there  is  no  principle  or 
portVHoPe  authority  upon  which  we  could  hold  that  they  have 
CounciL  come  too  late. 

It  is  unnecessary  for  us  to  consider  whether,  irre- 
spective of  the  equity  growing  out  of  the  infringement 
of  private  rights,  we  have  jurisdiction,  as  was  con- 
tended by  tho  learned  counsel  for  the  complain- 
ants, to  restrain  the  Town  Council  from  expending 
the  public  funds  upon  a work  which  cannot  under 
-Judgment,  existing  circumstances  be  completed.  Neither  need 
we  determine  whether,  if  such  equity  exist,  it  could 
be  enforced  upon  a record  framed  like  the  present. 
Those  questions  do  not  arise,  because  no  such  case 
has  been  made,  and  no  such  relief  is  either  prayed 
by  the  bill  or  asked  by  the  motion.  The  injunction, 
therefore,  must  be  confined  to  restraining  the  de- 
fendants from  interfering  with  the  property  of  the 
complainants. 


Neil  v.  The  Bank  of  Upper  Canada. 


Practice — Injunction — Mortgage. 

A mortgage  had  been  created  by  an  absolute  deed  of  conveyance,  with 
August  22  a b°nd  of  defeasance  ; a judgment  was  afterwards  obtained  against 
the  mortgagee,  and  an  execution  sued  out  against  his  lands  ; the 
Sheriff,  under  the  writ  so  issued,  had  advertised,  and  was  about  to 
sell  the  mortgage  property  : upon  a bill  filed,  against  the  judgment 
creditor  and  the  mortgagee,  setting  forth  these  facts,  which  were 
admitted  by  the  defendants,  the  Court  granted  a special  injunction 
restraining  further  proceedings  under  the  writ. 

Where  the  common  injunction  is  obtained  to  stay  execution,  it  will 
have  the  effect  of  staying  a sale  under  the  execution,  notwithstand- 
ing the  wrrit  may  be  in  the  hands  of  the  Sheriff  at  the  time  the 
injunction  issues. 

The  bill  in  this  case  was  filed  by  Robert  Neil  and 
statement.  William  Neil , against  The  Bank  of  Upper  Canada 
and  Robert  Howard , setting  forth,  in  detail,  the  facts 
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mentioned  in  the  judgment  of  the  court,  and  praying  1851. 
for  an  injunction  to  stay  proceedings  at  law.  Default  v'-NdT~ 
having  been  made  in  answering,  the  plaintiffs  obtain-  The  Bank 
ed  the  common  injunction,  and  now  moved  upon  the  an-  Canada, 
swer  put  in  by  The  Bank  of  Upper  Canada  to  extend 
the  common  injunction  already  obtained,  so  as  to  stay 
the  sale  of  the  property  in  question  under  a writ  of 

# J 1 Statement. 

venditioni  exponas  issued  against  the  lands  of  the  de- 
fendant Howard;  or  that  a special  injunction  restrain- 
ing such  sale  might  be  issued. 

Mr.  McDonald , for  the  plaintiffs,  referred  to  Strong 
v.  Lewis . (a)  to  show  that  all  that  a purchaser  could 
acquire  under  the  sheriff’s  deed  would  be  the  estate 
of  Howard,  which  was  only  that  of  a mortgagee,  if, 
by  the  recent  statute,  the  interest  of  a mortgagee  Argument, 
was  saleable  under  execution ; but  as  the  writ  pur- 
ported to  be  against  the  lands  of  Howard,  the  plain- 
tiffs did  not  deem  it  advisable  to  remain  quiet  and 
allow  their  property  to  be  sold ; for  whatever  might 
be  the  interest  which  would  be  acquired,  no  doubt 
the  effect  of  such  a sale  would  be  to  raise  a cloud  upon 
the  title,  to  prevent  which,  the  plaintiffs  had  a right 
to  come  to  this  court  in  the  first  instance. 

Mr.  Crickmore,  for  The  Bank  of  Upper  Canada , 
relied  upon  the  fact  of  the  bank  having  given  credit 
to  Howard  under  the  belief  that  he  was  owner  of 
the  propert  in  fee,  and  had  obtained  and  registered 
their  judgment  without  any  notice  of  the  claim  of 
the  plaintiffs,  and  submitted  that  the  Bank  was  in 
the  position  of  a purchaser  for  valuable  consideration 
without  notice:  cited  Harrison  v.  Baby,  (b)  and 
Walker  v.  City  of  Toronto,  (c) 

The  Chancellor. — The  plaintiffs  are  seized  m judgment, 
fee  simple  of  the  parcel  of  land  mentioned  in  the 


{a)  Ante  vol.  I.,  page  443.  {6)  lb.  247.  (c)  lb.  502. 
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1851.  pleadings,  subject  to  a mortgage  in  fee  to  one  Howard. 

The  deed  creating  this  mortgage  purports  to  convey 
The  Bank  to  Howard  the  fee.  The  defeasance  is  contained  in  a 
Cana<£er  separate  instrument,  not  registered. 

The  defendants,  The  Bank  of  Upper  Canada , had 
obtained  judgment  against  Howard,  and  sued  out 
execution  against  his  lands,  before  the  bill  in  this 
suit  had  been  filed,  and  under  the  execution  so  issued 
they  are  proceeding  to  cause  these  mortgaged  lands 
to  be  sold  as  the  property  of  Howard. 

This  motion  comes  before  us  upon  the  answer  of 
The  Bank.  It  is  in  the  alternative,  and  asks,  either 
that  the  common  injunction,  already  issued,  may  be 
extended  to  stay  the  sale,  or  that  a special  injunction 
may  be  now  granted  for  that  purpose. 

Had  these  proceedings  between  the  Bank  and 
judgment.  Howard  come  within  the  operation  of  the  common 
injunction,  then,  as  it  appears  to  us,  that  writ  would 
have  had  the  effect  of  enjoining  The  Bank  from  taking 
any  steps  to  obtain  the  effect  of  their  execution, 
although  sued  out  and  placed  in  the  sheriff’s  hands 
prior  to  the  service  of  the  injunction,  (a) 

That  question  however  does  not  now  arise,  because 
the  common  injunction,  in  our  opinion,  does  not  ap- 
ply to  the  proceedings  sought  to  be  restrained.  That 
writ  in  terms  commands  the  defendants,  &c.,  “ to  de- 
sist from  all  further  proceedings  at  law  against  the 
complainants  touching  any  of  the  matters  in  the  bill 
complained  of.”  But  there  are  no  proceedings  at 
law  between  the  defendants  and  the  complainants. 
The  proceedings  at  law  are  between  The  Bank  and 
Howard  ; that  object  can  only  be  effected,  from  the 
nature  of  the  thing,  by  special  injunction. 


(a)  Drewry  on  Injunctions,  page  359 ; Bullen  v.  Overs,  16  Ves. 
143  ; Frankly n v.  Thomas,  3 Mer.  234. 
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This  brings  us  to  the  other  alternative  of  the  motion,  1851. 
which  asks  a special  injunction.  The  facts  are  ad- 
mitted  by  the  learned  counsel  for  The  Bank  to  be  as 
I have  stated  them  ; but  he  argues  that  the  principles  Canada!* 
upon  which  we  acted  in  Baby  v.  Harrison , and 
Walker  v.  City  of  Toronto,  negative  the  plaintiffs’ 
right  to  a special  injunction  upon  the  present  appli- 
cation. It  is  obvious,  however,  that  these  cases  do 
not  govern  the  present.  This  is  not  an  injunction 
to  stay  proceedings  at  law.  The  plaintiffs  do  not 
assert  any  equity  to  restrain  the  only  proceedings 
at  law  mentioned  in  the  pleadings — namely,  the 
proceedings  of  The  Bank  against  Howard ; but,  ad- 
mitting these  proceedings  to  be  unimpeachable,  they 
allege  that  The  Bank  are  now  about  to  take  steps 
which  ought  to  be  enjoined.  The  plaintiffs  assert 
that  The  Bank  are  about  to  sell,  under  the  execution 
against  Howard,  property,  of  which  the  plaintiffs 
are  the  equitable  owners,  although  the  legal  estate  is  judgment, 
in  the  judgment  debtor — that  they  are  in  effect,  about 
to  sell  the  property  of  cestui  que  trust,  under  an  exe- 
cution against  the  trustee — and  we  are  asked  to  pro- 
tect their  equitable  interest.  It  is  quite  plain  that 
this  object,  if  effected  at  all,  must  be  effected  by  spe- 
cial injunction,  ( a ) and  that  the  cases  cited  have  no 
analogy. 

It  is  argued  however,  that  the  plaintiffs  have  not 
made  out  a case  upon  the  merits.  The  Bank,  it  is 
said,  made  these  advances  to  Howard  in  the  belief 
that  he  was  seized  in  fee ; and,  having  registered 
their  judgment  without  notice  of  the  true  state  of 
facts,  are  now  entitled  to  be  regarded  as  purchasers 
for  value  without  notice ; or,  as  having  a charge 
upon  whatever  disposable  interest  Howard  had  in 
the  premises  under  the  statute  13  and  14  Yict.  c. 

63.  It  is  unnecessary  that  we  should  consider  the 
proper  construction  of  the  statute,  because  its  is  ex- 


fa)  Langton  v.  Horton,  i Hare,  549;  Newell  v.  Townshend,  6 Sim.  419. 
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1851.  pressly  confined  in  its  operation  to  judgments  entered 
up  after  the  1st  day  of  January  1851,  and  the 
judgment  of  The  Bank  was  entered  up  prior  to 
of  upper  that  date.  Had  the  statute  applied,  it  seems  to 
us  abundantly  plain  that  it  could  not  have  had  the 
judgment,  effect  attributed  to  it  by  the  learned  counsel  for  The 
Bank.  But,  under  existing  circumstances,  we  think 
the  plaintiffs  clearly  entitled  to  the  protection  they 
ask. 


Macaulay  v.  Proctor. 

Practice — Trial  of  issues. 

A bill  was  filed  charging  the  defendant  with  having  purchased  certain 
lands  as  the  agent  of  the  plaintiff  and  with  his  money,  and  praying  to 
have  the  defendant  declared  a trustee  of  the  land  for  the  plaintiff. 
The  evidence  on  the  point  of  agency  or  no  agency  being  contradic- 
tory, issues  were  directed  to  be  tried  as  to  the  agency,  and  as  to  pay- 
ment of  the  amount  of  purchase  money  having  been  made  out  of 
moneys  belonging  to  the  plaintiff,  or  having  been  charged  against  him 
in  account  by  the  defendant. 

Mr.  Mowat  and  Mr.  McDonald  for  the  plaintiff. 

Mr.  G wynne,  Q.  C.,  for  the  defendant. 


The  observations  of  counsel  were  directed  chiefly  to 
the  facts  of  the  case  as  deposed  to  by  the  witnesses, 
the  nature  of  whose  evidence  is  fully  set  forth  in  the 
judgment  of  the  Court,  which  was  delivered  by 

Esten,  V.  C.* — The  bill  in  this  case  states  that 
the  plaintiff*  and  defendant  had  dealings  together  in 
the  lumber  trade  in  the  year  1843 ; that  the  result  of 
those  transactions  was,  that  the  defendant  was  in- 
debted to  the  plaintiff*  in  the  sum  of  478£. ; and  that 
it  was  agreed  between  them  that  out  of  that  sum  the 
defendant  should  purchase  for  and  on  behalf  of  the 
plaintiff*  the  south  half  of  Lot  number  12,  in  the  first 
concession  of  the  township  of  Murray,  but  should 


The  Chancellor  had  been  concerned  in  the  cause  while  at  the  bar. 
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take  a conveyance  of  it  in  his  own  name  for  reasons  J1851. 
which  were  well  understood  between  them,  and 
hold  it  in  trust  for  the  plaintiff.  The  bill  further  Pro£tor. 
states  that  the  defendant  accordingly  purchased  the 
lot  in  question  for  the  plaintiff,  paid  for  it  with  his 
money,  and  received  a conveyance  of  it  in  his  own 
name  but  for  the  benefit  of  the  plaintiff ; that  the 
plaintiff  thereupon  entered  into  possession  of  the  lot 
and  continued  in  possession  of  it  until  the  month  of 
June  in  the  year  1848,  when  the  defendant,  by  means 
of  an  action  of  ejectment,  obtained  possession  of  the 
property,  deprived  the  plaintiff  of  his  crops,  and  has 
remained  in  possession  ever  since.  The  bill  then 
prays  that  the  defendant  may  be  declared  a trustee 
for  the  plaintiff,  and  for  the  consequential  relief. 

The  bill  is  framed  on  the  principle,,  that  a person 
employed  by  another  to  purchase  an  estate  for  him, 
and  afterwards  purchasing  it  in  his  own  name  and 
for  his  own  benefit,  is  a trustee  for  his  employer ; and  judgment 
also,  that  where  an  estate  is  purchased  by  one  person 
with  the  money  of  another,  the  estate  belongs  in 
equity  to  the  latter.  No  doubt,  I apprehend,  can  be 
entertained  of  the  correctness  of  these  principles, 
supposing  the  evidence  to  establish  their  applicability 
to  the  present  case;  which,  if  the  statement  of  the 
bill  is  true,  involves  them  both ; for  firstly,  it  is 
mentioned  that  it  was  agreed  between  the  parties 
that  the  defendant  should  purchase  the  property ; and 
secondly,  that  he  charged  the  plaintiff  in  account 
with  the  purchase  money.  The  answer  denies  that 
any  dealings  took  place  between  the  plaintiff  and 
defendant  after  1840,  and  insists  that  the  purchase  of 
the  property  in  question  by  the  defendant  was  on  his 
own  account  and  for  his  own  benefit.  The  answer 
also  states,  and  it  is  proved,  that  a lease  was  granted 
of  this  property  by  the  defendant  to  the  plaintiff  on 
the  1st  of  April,  1846,  containing  the  usual  and 
ordinary  covenants  between  the  owner  of  property 
and  a tenant;  and  a conversation  is  deposed  to  by 
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1851.  the  son  of  the  defendant,  in  which  a discussion  took 
place  between  the  parties  respecting  the  terms  of 
Prbdtor.  this  lease,  without  any  claim  of  right  on  the  part  of 
the  plaintiff.  The  same  witness  likewise  deposes  to 
a conversation  between  the  plaintiff  and  himself,  in 
which  proposals  were  made  by  the  witness  to  the 
plaintiff  that  he  should  purchase  the  lot  in  question 
from  the  defendant.  The  purchase  money  mentioned 
in  the  bill  and  in  the  evidence  of  the  plaintiff,  and 
that  mentioned  in  the  answer,  differs  in  amount. 
These  are  circumstances  which  militate  to  a con- 
siderable extent  against  the  claim  of  the  plaintiff 
On  the  other  hand,  we  have  a number  of  facts  in  the 
. case  which  tell  strongly  in  his  favor.  It  appears 
from  the  answer  itself,  that  after  the  plaintiff  had  been 
dispossessed  by  the  sheriff,  he  returned,  possessed 
himself  of  the  crops  and  removed  the  fences,  &c. ; 
and  although  such  a fact  would  ordinarily  be  of  no 
judgiitejtt.  importance,  and  would  appear  to  be  merely  a wrong- 
ful act,  in  the  present  instance  and  in  connection 
with  the  other  facts  of  the  case,  it  is  not  without 
weight.  Tenants  who,  continuing  in  possession  after 
the  expiration  of  their  terms,  are  dispossessed  through 
the  medium  of  the  law,  do  not  in  general  act  in  so 
outrageous  a manner  as,  upon  the  supposition  that  he 
was  nothing  more  than  a tenant  for  one  year,  the 
plaintiff  would  appear  to  have  done  on  this  occasion. 
It  is  proved  by  several  witnesses  that  the  plaintiff 
was  in  possession  of  the  lot  from  the  time  of  its  pur- 
chase in  1814,  although  the  lease  which  has  been 
mentioned,  and  which  is  the  only  title  consistent 
with  the  defendant’s  claim  of  property  to  which  such 
possession  can  be  referred,  was  not  made  till  1846. 
The  plaintiff’s  evidence  is  of  a very  forcible  charac- 
ter. William  Robertson,  who  was  evidently  well 
acquainted  and  in  some  way  connected  with  the 
transactions  to  which  his  evidence  relates,  deposes 
that  it  was  agreed  between  the  plaintiff  and  defen- 
dant that  the  defendant  should  purchase  the  lot  in 
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question  for  the  plaintiff  and  charge  the  amount  1851. 
against  him.  He  states  also,  that  he  saw  accounts 
in  which  the  price  of  the  lot  was  charged  by  the 
defendant  against  the  plaintiff ; and  although  this 
evidence  may  not  be  demonstrably  the  best  evidence 
which  the  circumstances  of  the  case  admit  of,  yet  it 
raises  a strong  presumption  that  evidence  exists  of  a 
decisive  character  which  further  inquiry  would 
elicit.  Then  William  Robertson,  Jacob  Macaulay , 
and  Fox , all  depose  to  admissions  by  the  defendant 
that  he  had  purchased  the  lot  for  the  plaintiff.  The 
evidence,  moreover,  strongly  indicates  the  existence 
of  dealings  between  the  defendant  and  plaintiff, 
either  in  his  own  name  or  that  of  P.  L.  Macaulay — 
but  with  a perfect  knowledge  on  the  part  of  the 
defendant  that  it  was  for  the  plaintiff's  benefit — in 
1843  and  1844,  although  the  answer  positively 
denies,  and  his  son  in  his  evidence  also  denies,  that 
any  such  dealings  took  place  after  July  1840.  This  jad^iit. 
evidence  it  is  difficult  to  disbelieve,  and  it  must  be 
considered  as  greatly  weakening  the  evidence  of  the 
defendant  and  the  denial  in  the  answer.  Again,  we 
have  an  agreement  and  bill  of  sale  in  the  name  of 
P.  L.  Macaulay  as  the  apparent  owner ; the  agree- 
ment indeed  not  proved,  but  sufficiently  so  perhaps 
to  warrant  inquiry,  if  it  were  necessary.  But  there 
is  much  in  connection  with  those  instruments  which 
supports  the  plaintiff’s  case.  Their  being  in  the 
name  of  P.  L.  Macaulay  is  consistent  with  the  testi- 
mony of  the  plaintiff’s  witnesses,  because  they  say 
that  the  name  of  this  individual  was  employed  only 
as  a cover.  The  bill  of  sale  includes  a variety  of 
farming  stock  and  implements  which  were  all  on  Lot 
number  12,  concession  A,  in  the  township  of  Mur- 
ray, which  was  the  plaintiff’s  homestead.  The  in- 
structions for  the  preparation  of  these  instruments 
were  given  by  the  defendant,  P.  L.  Macaulay  and 
Wm.  Robertson;  and  the  'plaintiff  was  present  and 
acting  in  the  matter , as  appears  from  the  defendant’s 
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1851.  own  evidence.  The  account  C.  contains  a curious 
item  on  the  debit  side — namely,  12 l.  5s.  for  the  use  of 
Proctor.  Lot  12  for  1844.  The  rent  mentioned  in  the  lease  is 
12 1.  15s.,  which  is  the  exact  interest  on  the  purchase 
money  (212L  10s.)  mentioned  in  the  answer.  It  is 
a remarkable  circumstance  that  the  plaintiff,  who  is 
a marksman,  was  present  at  the  execution  of  the 
agreement  and  bill  of  sale,  and  at  the  settlement  of 
accounts  between  the  defendant,  acting  by  T.  A. 
Proctor , the  witness,  and,  as  he  alleges,  P.  L- 
Macaulay.  According,  however,  to  the  account 
given  of  the  matters  in  question  by  the  defendant’s 
witnesses  in  their  evidence,  and  by  the  defendant  in 
his  answer,  the  plaintiff  would  appear  to  have  had  no 
concern  whatever  with  them,  and  his  presence  and 
interference  upon  the  occasion  referred  to  is  not  ac- 
counted for.  Under  all  these  circumstances,  we  think 
it  right  to  direct  that  the  parties  shall  proceed  to  the 
judgment,  trial  of  the  following  issues — namely  : 

1st.  Whether  it  was  at  any  time,  and  when,  agreed 
between  the  plaintiff  and  defendant,  that  the  defen- 
dant should  purchase  the  south  half  of  lot  No.  12  in 
the  first  concession  of  the  township  of  Murray  for  the 
plaintiff,  or  on  his  behalf  or  as  his  agent,  or  pay  for 
the  same  on  account  of  the  plaintiff  or  with  or  out 
of  his  money,  or  should  charge  the  price  of  the  same 
in  account  against  the  plaintiff 

2nd.  Whether  the  defendant  did  at  any  time,  and 
when,  purchase  the  said  half-lot  for  or  on  behalf  of 
the  plaintiff  or  as  his  agent. 

3rd.  Whether  the  price  or  purchase-money  of  the 
said  half-lot,  when  purchased  by  the  defendant,  was 
paid  with  or  out  of  money  belonging  to  the  plaintiff 
or  whether  such  price  or  purchase-money  was  at  any 
time,  and  when,  charged  in  account  against  the 
plaintiff  by  or  by  the  direction  or  with  the  consent  or 
sanction  of  the  defendant. 
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Smith  y.  Muirhead. 

Practice — Notice  of  filing  pleadings. 

The  omission  to  serve  a notice  of  having  entered  an  appearance,  or  of  April  22. 
having  filed  an  answer,  demurrer,  or  replication,  pursuant  to  the  47th 
order,  will  not  entitle  the  opposite  party  to  treat  such  proceeding  as  a 
nullity  or  as  irregular. 

The  bill  in  this  case  was  filed  to  restrain  proceed-  statement, 
ings  at  law;  an  appearance  had  been  entered  within 
fourteen  days,  the  time  prescribed  by  the  71st  order 
of  May  1850,  but  no  notice  of  such  appearance  being 
entered  had  been  given  to  the  plaintiff  as  directed 
by  the  47th  order ; and 

Mr.  Mowat  for  the  plaintiff,  now  moved, — upon  an  Ar^umQnt 
affidavit  of  service,  the  registrar’s  certificate  of  the 
state  of  the  cause,  and  an  affidavit  negativing  the  ser- 
vice of  any  notice  of  appearance  having  been  entered, 

— for  the  common  injunction  for  want  of  appearance; 
contending  that  until  the  notice  was  served  the  de- 
fendant must  be  treated  as  in  default — citing  Brad- 
stock  v.  Whitley  (a),  Wright  v.  Angle  (b),  Johnson 
v.  Tucker  (c). 

Per  Cur. — The  47th  order  is  directory  only,  and  Juigment. 
cannot  possibly  entitle  the  plaintiff  to  treat  this  ap- 
pearance either  as  a nullity  or  irregular.  If  any  case 
should  occur  where,  from  want  of  notice,  the  party 
to  receive  it  could  shew  that  he  had  sustained  dam- 
age, no  doubt  the  court  would  give  him  relief. 

Motion  refused. 

Christie  v.  Sanders. 

Practice — jjth  Order. 

Where  a bill  was  filed  against  a trustee  and  executor  for  an  account, 
and  the  bill  also  sought  to  have  the  trustee  removed  for  misconduct,  August  22. 
the  court  refused  an  order  for  a summary  reference  to  the  master, 
under  the  77th  order  of  May,  1850. 

The  bill,  in  this  case,  was  filed  by  some  of  the  statement, 
devisees  and  the  executrix  mentioned  in  the  testa- 

(a)  6 Beav.  61.  (6)  11  Jurist  987,  S.  C.  6 Hare  107.  (c)  11  Jurist  466. 


396  ' CHANCERY  REPORTS. 

1851.  tor’s  will,  against  the  other  devisees  and  the  acting 
executor  and  trustee,  praying  an  account  of  testator’s 
Sanders,  estate,  and  the  removal  of  the  trustee. 

Argument.  Mr.  ft  Cooper,  for  the  plaintiffs,  now  asked  for  a 
summary  reference  under  the  77th  order  of  May,  1850, 
for  the  purpose  of  taking  the  accounts.  The  removal 
of  the  trustee  would  be  a matter  for  the  consideration 
of  the  court,  on  further  directions,  which,  he  submit- 
ted, might  be  reserved  by  the  order. 

Mr.  Turner,  for  the  defendant  Sanders,  opposed  the 
motion.  The  77th  order  does  not  apply  to  a case 
like  this;  here  *'  the  state  of  the  account  only”  can- 
not be  said  to  be  the  only  matter  in  question,  neither 
is  the  principal  object  of  the  suit  to  obtain  that 
account.  Under  these  circumstances,  he  submitted 
the  court  would  not  grant  the  motion. 

Mr.  McDonald,  for  the  defendants  Saxon  and  wife, 
also  opposed  the  granting  of  the  order. 

Judgment.  The  Court  asked  Mr.  Cooper  if  he  were  willing  to 
waive  that  portion  of  the  prayer  which  sought  the 
removal  of  the  trustee,  which  being  declined,  the 
motion  was  refused ; costs  to  be  costs  in  the  cause. 


McIntosh  v.  Elliott. 

Practice — Contempt. 

August  22.  Where  an  order  is  made  upon  a receiver  for  payment  of  a sum  of  money, 
the  court  on  default  will  commit  for  a contempt  of  such  order,  without 
requiring  any  further  order  to  be  served. 

statement.  The  receiver  in  this  cause  had  passed  his  accounts 
before  the  master,  who,  by  his  report,  directed  the 
balance  remaining  in  the  hands  of  the  receiver  to  be 
paid  in  on  the  twenty-first  day  of  June  last. 
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On  the  twenty-seventh  day  of  June,  an  order  was 
'made,  on  notice,  that  the  amount  should  be  paid  in 
within  four  days  after  service  of  the  order;  and  in 
default,  that  the  receiver  should  be  committed. 
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Default  having  been  made,  Mr.  Mowat  now  pro- Argument, 
duced  an  affidavit  of  the  personal  service  of  the  order, 
and  the  Registrar’s  certificate  that  the  monej^  had  not 
been  paid  in,  and  moved  ex  parte  for  an  order  of  com- 
mittal forthwith  ; he  urged,  that  upon  the  £9th  of  Y.C. 
Jameson's  orders,  this  was  the  proper  course  of  pro- 
cedure ; he  referred  also  to  Daniel's  Chancery  Prac- 
tice, page  1988. 

The  Court  made  the  order  as  moved.  judgment, 


White  v,  Cummins. 

Practice — JJth  Order . 

Where  any  of  the  defendants  are  infants,  the  Court  will  not  grant  a Sept  9 
summary  reference  under  the  77th  order,  until  a guardian  to  the 
infant  defendants  has  been  appointed. 

This  was  a bill  filed  by  an  executor  against  the  statement., 
widow  and  children  of  the  testator,  seeking  to  com- 
pel a settlement  of  the  assets  of  the  testator.  Some 
of  the  children  were  infants,  and  had  been  served 
with  notice  of  the  motion  at  the  same  time  that  they 
were  served  with  the  subpoena. 

Mr.  Turner , for  the  plaintiff,  now  moved  for  an  Ar^ument- 
order  for  a summary  reference  to  the  master  to  take 
the  accounts. 

Mr.  Mowat , contra,  objected  inter  alia,  that  no 
decree  could  be  made  against  infants  before  a guar- 
dian ad  litem  had  been  appointed  for  them. 

The  Court  concurred  in  this  objection,  and  refused 
the  application. 
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1851.  Ley  y.  McDonald. 

Practice — Injunction. 

August  8.  The  affidavits  on  which  an  ex  parte  injunction  is  applied  for,  must  (to 
guard  against  abuse  of  that  process, ) present  a candid  statement  of 
the  whole  case,  and  must  set  forth  not  only  the  facts  which  the 
plaintiff  thinks  to  be  material,  but  such  as  are  in  truth  material  to  the 
determination  of  the  application  : An  injunction  obtained  on  affida- 

vits in  which  this  rule  is  not  observed,  will  be  dissolved  on  that 
ground  alone,  independently  of  the  merits. 

The  bill  in  this  cause  was  filed  on  the  25th  of 
July  last,  and  by  it  the  plaintiff  claimed  to  be  a 
partner  of  the  defendant  in  respect  of  certain  dealings 
and  transactions  as  a provision  merchant ; set  forth 
at  length  the  terms  and  conditions  of  the  alleged 
partnership ; charged  the  defendant  with  having  ex- 
cluded the  plaintiff  from  the  books  and  business  of 
the  partnership,  and  prayed  an  injunction  and  a dis- 
solution of  the  partnership. 

The  plaintiff  at  the  time  of  filing  the  bill,  made 
statement.  an  affidavit  verifying  the  statements  thereof,  and 
thereupon  moved  ex  parte  and  obtained  a special 
injunction  restraining  the  defendant,  “ his  attornies 
and  servants,  from  preventing  the  plaintiff,  his  counsel, 
attornies  and  agents,  from  having,  and  from  in  any- 
wise interfering  with  their  having  free  access  at  all 
times  to  the  books  and  papers  of  the  copartnership 
in  the  bill  of  complaint  mentioned,  and  each  and 
every  of  them,”  and  restraining  them,  “ and  each  of 
them,  from  collecting  or  receiving  any  debts  due  to 
the  said  copartnership  ; also  from  selling  or  in  any 
way  transferring,  removing  or  disposing  of  any  beef, 
pork,  hams  and  bacon  belonging  to  the  said  copart- 
nership which  are  yet  on  hand  undisposed  of,  or  any, 
or  either  of  them,  or  any  part  thereof  respectively, 
and  from  selling  or  disposing  of  any  other  goods  or 
effects  belonging  to  the  said  copartnership” 

On  the  5th  of  August  the  defendant  put  in  his 
answer,  denying  the  existence,  or  any  agreement  for 
the  creation,  of  a partnership  between  the  plaintiff 
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and  defendant,  alleging  that  plaintiff  had  been  1851. 
employed  as  the  hired  servant  of  the  defendant  in 
assisting  him  to  carry  on  the  business  of  provision  McDonald, 
merchant ; that  in  consequence  of  dishonest  conduct, 
he  had  been  compelled  to  dismiss  the  plaintiff  from 
his  employ,  and  that  such  dismissal  took  place  in  the 
presence  of  other  persons,  without  any  assertion  by 
the  plaintiff  of  the  existence  of  any  copartnership. 

Mr.  Turner  for  the  defendant*  moved  this  day  upon  Ar?um0nt- 
notice  to  dissolve  the  injunction  so  issued. 

Mr.  Morphy , contra. 

The  Chancellor. — This  motion  to  dissolve  anJudsment- 
injunction  granted  by  my  learned  brothers  during  the 
present  vacation  upon  an  ex  parte  application,  is 
supported  by  the  answer  of  the  defendant  and  several 
affidavits.  Upon  the  view  which  we  take  of  this 
case,  it  becomes  unnecessary  to  form  any  opinion 
upon  the  conflicting  statements  laid  before  us.  We 
may  remark,  however,  in  passing,  that  the  evidence 
appears  to  us  to  preponderate  greatly  in  favor  of  the 
defendant.  Not  only  have  the  allegations  in  the 
plaintiff’s  affidavit  been  denied  by  the  defendant, 
but  various  collateral  facts  have  been  established  by 
independent  evidence,  which,  if  not  wholly  irrecon- 
cilable with  the  plaintiff’s  case,  do,  nevertheless, 
tend  very  strongly  to  corroborate  the  statements  of 
the  defendant’s  answer.  It  is  obvious  that  this 
injunction  could  not  have  been  granted  with  propriety, 
upon  the  evidence  before  us.  (a) 

But  several  circumstances  have  been  detailed  in 
the  answer  and  affidavits,  without  contradiction* 
which,  as  it  appears  to  us,  disentitle  the  plaintiff  to 
this  injunction,  irrespective  altogether  of  the  merits, 

Those  who  apply  for  an  ex  parte  injunction  come 


(a)  Peacock  v.  Peacock,  16  Ves.  49;  Fairburn  v.  Pearson,  2 McN. 
& G.  144. 
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1851,  under  a contract  with  the  court,  as  it  has  been 
expressed,  to  present  a full  and  fair  statement  of  the 
McDonald  facts  of  the  case,  (a)  The  ex  'parte  exercise  of  this 
jurisdiction  is  useful  and  necessary  ; but,  unless 
guarded  by  the  application  of  the  principle  I have 
stated,  it  may  be  applied  to  the  most  improper 
purposes,  and  lead  to  the  greatest  injustice.  In  the 
present  case  the  plaintiff  has,  as  it  appears  to  us, 
failed  to  fulfil  this  implied  engagement  in  several 
particulars. 

First,  with  respect  to  the  books  of  this  supposed 
copartnership,  access  to  which  had  been  refused  to 
the  plaintiff,  as  ho  alleges  ; it  is  now  stated  without 
contradiction,  and  we  must  therefore  assume  it  to  be 
so,  that  no  such  books  as  the  affidavits  imply  exist. 
The  entries  respecting  these  particular  dealings  are  to 
be  found  in  the  books  of  the  defendant’s  general 
business,  intermixed  with  his  other  transactions, 
judgment.  fac^  g0  omitted,  if  not  misstated,  is  not  only 

material  with  reference  to  the  form  of  the  injunction, 
but  has  an  important  bearing  upon  the  question  of 
partnership  or  no  partnership,  which  lies  at  the  foun- 
dation of  the  plaintiff’s  claim. 

Then,  as  to  the  particular  parcel  of  pork  and  beef 
which  seems  to  have  been  the  immediate  cause  of 
this  suit,  the  affidavit  of  the  plaintiff  states  that  this 
property,  after  having  been  transferred  to  him  at 
Montreal,  in  pursuance  of  an  alleged  arrangement 
of  the  partnership  affairs,  had  been  consigned  to  the 
care  of  the  defendant  at  this  city,  as  the  property  of 
the  plaintiff,  and  that  possession  thereof  had  been 
obtained  by  the  plaintiff  by  improper  means,  some 
time  prior  to  the  filing  of  this  bill.  Now,  not  only 
has  the  whole  statement  respecting  the  arrangement 
at  Montreal  been  denied  by  the  answer,  but  it  has 
been  stated,  and  this  allegation  is  uncontradicted, 


(a)  Castelli  v.  Cook,  7 Hare,  89. 


CHANCERY  REPORTS. 


401 


that  the  property  in  question  reached  this  city  under  1851. 
the  personal  charge  of  the  plaintiff,  when,  so  far  from 
having  treated  it  as  his  own  property,  although  he  McDonald, 
himself  deposited  it  in  Mr.  Tinning’s  warehouse,  he 
never,  during  the  progress  of  the  transaction,  set  up 
any  claim  to  the  ownership ; on  the  contrary,  the 
freight  was  paid  to  Mr.  Tinning  by  the  plaintiff, 
partly  by  check  of  the  defendant,  and  partly  in  money 
which  he  said  that  he  had  received  from  the  defen- 
dant. Lastly,  the  bill  of  lading  was  obtained  from 
Mr.  Tinning  upon  some  misrepresentation,  and  the 
original  has  not  been  produced  upon  the  argument, 
although  that  would  have  been  material,  but  a copy 
has  been  appended  to  the  plaintiff’s  affidavit. 

But  it  is  unnecessary  to  dwell  upon  these  and 
other  more  minute  particulars,  in  which  the  plaintiff 
must  be  taken,  upon  this  application,  to  have  misrep- 
resented the  facts  of  the  case,  because  there  is  one 

. . • . Statement, 

circumstance  narrated  in  the  answer,  the  suppression 
of  Which  is,  in  our  opinion,  conclusive  against  the 
plaintiff  upon  this  motion.  It  is  sworn  in  the  answer 
without  contradiction,  and  the  statement  is  corrobo- 
rated by  several  affidavits,  that  upon  the  30th  of  June 
the  defendant  detected  the  plaintiff  removing  clan- 
destinely from  the  place  of  business,  part  of  the 
partnership  property ; that  after  some  altercation,  in 
the  course  of  which  the  plaintiff  at  first  denied  the 
charges,  and  then  endeavored  to  exculpate  himself, 
the  defendant  took  him  to  his  counting  house,  and 
informed  him  in  the  presence  of  two  persons,  whose 
depositions  are  before  us,  that  he  was  under  the  ne- 
cessity of  dismissing  him  from  his  employment,  as 
the  conduct  to  which  I have  adverted,  had  destroyed 
all  confidence  in  his  integrity.  Lastly,  that  upon 
this  occasion,  and  in  consequence  of  the  transactions 
I have  described,  the  plaintiff  withdrew  without  hav- 
ing asserted  his  rights  as  partner,  indeed,  without  re- 
monstrance of  any  kind.  This  statement,  so  corrobo- 

VOL.  II. 
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1851.  rated  is  not  denied,  and  must  therefore,  for  the  present 
PurPose>  be  taken  to  be  true.  Now,  although  I do  not 
McDonald.  say  that  my  learned  brothers  must  necessarily  have 
refused  the  injunction  had  this  occurrence  been 
disclosed;  still,  its  importance  in  determining  the 
question  before  them  is  too  obviovs  to  need  comment. 
It  was  extremely  material  in  two  respects  : First, 
as  to  the  main  question — partnership  or  no  partner- 
ship— and  then,  in  determining  whether  an  ex  parte 
injunction  could  properly  be  granted  in  the  end  of 
July,  it  was  obviously  very  material4 that  my  learned 
brothers  should  have  been  informed  that  the  occurrence 
which  I have  described  had  taken  place  in  the 
preceding  month  of  June.  Had  the  plaintiff  asserted, 
or  had  the  general  complexion  of  the  case  warranted 
the  inference,  that  these  facts  had  been  omitted 
because  they  were  considered  immaterial,  that  would 
not  have  presented  an  answer  to  the  objection.  The 
judgment,  plaintiff  is  bound  to  bring  forward,  not  only  the  facts 
which  he  thinks  to  be  material,  but  such  as  are  in 
truth  material  to  the  determination  of  the  application. 
Lord  Cranworth  on  a recent  occasion  said  (a)  “ that 
applications  for  special  injunctions  are  governed  very 
much  by  the  same  principles  which  apply  to  insu- 
rances, in  which  cases  the  party  applying  to  insure  is 
bound  to  state,  not  only  all  the  facts  which  he  believes 
are  of  importance,  but  all  the  facts  that  might  influ- 
• ence  the  party  about  to  insure,  the  absence  of  which 
bona  fides  will  vitiate  the  policy  ” 

But  this  case,  as  it  seems  to  me,  does  not  depend 
upon  that  principle.  The  process  of  the  court  has 
been  obtained  by  the  plaintiff,  ex  parte , upon  an 
uncandid  statement  of  his  case.  The  plaintiff  has 
been  wanting  in  that  full  and  fair  statement  of  facts 
which  it  was  his  duty  to  have  furnished.  He  has 
suppressed  material  circumstances,  and,  had  our 


(a)  Dalglish  v.  Jarvie,  14  Jurist,  945  ; S.  C.  2 McN.  & G.  231. 
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opinion,  upon  the  whole  matter  been  different,  it  18q1. 
would  still  have  been  our  plain  duty  to  have  dissolved 
the  injunction,  with  costs,  whatever  might  have  been  v6y 

. . ,,  ° McDonald. 

our  opinion  upon  the  merits. 


. Campbell  v.  Gorham. 

Practice — Contempt — Costs. 

The  Court  refused  a motion  to  commit  for  breach  of  an  injunction,  August  8,  & 
where  the  defendant  made  an  affidavit  of  having  complied  with  Sept.  9. 
the  writ,  even  though  the  affidavit  was  contradictory  to  a statement  • , 

previously  made  by  him  ; but  the  defendant  was  ordered  to  pay  the 
costs  of  the  motion,  as  his  conduct  had  caused  the  motion  to  be  made. 

The  bill  in  this  cause  was  filed  by  Eveleyn  Camp- 
bell against  Walter  Gorham , alleging  that  a partner-  Statement, 
ship  had  existed  between  the  plaintiff  and  defendant ; 
charging  improper  conduct  against  the  defendant  in 
the  management  of  the  partnership  affairs ; setting 
forth  the  copy  of  a statement  of  the  assets  of  the  co- 
partnership furnished  by  the  defendant  to  the  plain- 
tiff— from  which  it  appeared  that  notes  to  the  amount 
of  1,613£.  13s.  Od.  were  in  the  hands  of  the  defendant, 
as  managing  partner.  Upon  the  affidavit  of  the  plain- 
tiff verifying  the  statements  of  the  bill,  a special  in- 
junction had  been  obtained,  restraining  the  defendant 
from  placing  or  retaining  the  notes,  &c.,  of  the  part- 
nership in  any  other  place  than  with  the  solicitor  of 
the  partnership. 

After  service  of  this  injunction,  the  defendant  de- 
posited with  the  solicitor  some  notes,  amounting  to  a 
few  hundred  pounds,  and  refused  to  give  the  plain- 
tiff’s solicitor  any  satisfactory  account  of  why  the 
notes  deposited  amounted  to  so  much  less  than  ap- 
peared by  the  statement  made  out  by  the  defendant. 

Mr.  Morphy,  for  the  plaintiff,  now  niQved  upon 
notice  for  an  order  to  commit  the  defendant,  for Arj?uraeilt 
breach  of  the  injunction,  on  the  grounds  stated. 
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1851.  Mr.  Turner , for  the  defendant,  read  an  affidavit 
made  by  the  defendant,  stating,  in  effect,  that  the 
Gorham.  aotes  deposited  with  the  solicitor  embraced  all  the 
notes  belonging  to  the  partnership.  Under  such  cir- 
cumstances, he  submitted  the  Court  would  never 
Argument.  comm^  for  a contempt,  as  that  would  be  in  effect 
punishing  a man  for  not  doing  that  which  he  swears 
he  is  utterly  unable  to  do. 

sept.  9.  The  Chancellor. — The  breach  of  the  injunction 
issued  in  this  cause,  for  which  the  plaintiff  now 
judgment.  moveg  defendant  may  be  committed,  is — 

that  all  the  partnership  securities  have  not  been 
delivered  in  pursuance  of  the  writ,  to  the  solicitor  of 
the  firm. 

In  answer  to  this  application  the  defendant  swears 
that  he  has  delivered  to  the  solicitor  named  all  securi- 
ties in  his  possession,  custody  or  power. 

The  plaintiff  has  not  himself  any  knowledge  as  to 
the  amount  or  character  of  those  securities,  and  has 
not  furnished  us  with  any  evidence  upon  the  subject, 
except  the  balance  sheets  prepared  by  or  forwarded 
through  the  defendant ; but  he  argues  that  the  answer 
of  the  defendant,  being  quite  irreconcileable  with 
those  documents,  and  therefore  discredited,  the  defen- 
dant must  be  treated  as  having  failed  to  furnish  any 
answer  to  this  application.  The  defendant,  on  the 
other  hand,  denies  the  correctness  of  the  balance 
sheets  in  question  ; he  offers  some  explanation,  al- 
though a highly  unsatisfactory  one,  of  the  cause  of 
this  inaccuracy,  and  affirms,  as  I have  said,  that  all 
the  securities  have  been  deposited. 

Under  such  circumstances,  it  would  be  quite  un- 
warrantable to  order  the  defendant’s  committal. 

We  are  not  now  considering  the  effect  which  it 
may  be  proper  to  give  to  those  representations  of  the 
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defendant — if  they  shall  turn  out  to  have  been  repre-  1851. 
sentations  made  by  him — upon  the  taking  of  the  ac- 
count  between  these  parties.  The  question  before  us  Goi^am. 
is,  whether  the  defendant  has  been  guilty  of  a breach 
of  this  injunction.  In  determining  that  question,  it 
would  be  obviously  improper  to  treat  the  unverified 
statements  in  these  papers  as  true,  in  opposition  to 
the  oath  of  the  defendant.  Are  we  to  commit  the 
defendant  for  the  breach  of  an  injunction  established 
by  his  mere  statement — assuming  those  papers  to  be 
properly  treated  as  his  statements — in  opposition  to 
his  denial  of  such  breach  upon  oath  ? 


But,  while  we  think  that  the  motion  cannot  be 
granted,  we  are  also  of  opinion  that  the  defendant’s 
conduct  has  been  very  unwarrantable.  Taking  the 
view  of  the  case  most  favorable  to  him — assuming 
errors  to  have  crept  into  these  statements  without  any 
fraudulent  intent ; assuming,  even,  that  they  are  not 
to  be  treated  as  proceeding  from  the  defendant — still 
they  were  documents  of  an  important  character  fur- 
nished to  his  co-partner  at  least  through  him ; and 
when  he  was  informed  by  the  bill  that  the  plaintiff 
treated  them  as  correct,  and  had  made  them  the 
foundation  of  the  suit,  it  was  his  duty  to  have  fur- 
nished him,  at  the  earliest  possible  moment,  with  the 
information  now  submitted  to  the  court  in  answer 
to  the  application.  But,  so  far  from  pursuing  that 
course — so  far  from  supplying  the  information  which 
it  was  his  duty  to  have  furnished  when  applied  to  by 
the  solicitor  for  the  plaintiff,  in  order,  as  w^as  expressly 
told  him,  to  avoid  the  necessity  of  the  motion,  his 
reply  is  only  calculated  still  further  to  mislead.  He 
seems  to  have  intimated  that  there  were  further 
securities  besides  those  deposited,  which  were  in  suit, 
and  in  the  hands  of  persons  whose  nanms  he  refused 
to  disclose. 


Judgment. 


Now,  without  considering  the  vague  and  unsatis- 
factory manner  in  which  the  plaintiff’s  allegations 


406 


CHANCERY  REPORTS. 


1851. 

Campbell 

v. 

Gorham. 


Judgment. 


have  been  met,  founded  as  they  are  upon  documents 
which  he  might  be  well  excused,  at  least,  in  treating 
as  documents  prepared  by  the  defendant — and  with- 
out referring  to  the  peculiar  duty  imposed  upon  the 
defendant  as  the  sole  manager  of  this  partnership 
concern,  to  have  had  at  all  times  accurate  information 
ready,  and  to  have  furnished  it  unreservedly  to  his 
co-partner — without  enlarging  upon  those  topics,  it 
appears  to  us  that  the  defendant  has  by  his  own  con- 
duct, if  not  misconduct,  invited  this  motion  ; and  that 
in  refusing  it,  the  order  must  direct  the  costs  to  be 
paid  by  the  defendant. 


Crawford  v.  Wilkinson. 

Practice — 77th  Order. 

August  26.  On  a motion  for  a summary  reference,  the  affidavit  verifying  the  bili 
must  be  filed  before  notice  of  the  motion  is  served,  and  must  be  re  - 
ferred  to  by  the  notice. 

This  was  a suit  for  the  foreclosure  of  a mortgage, 
and  a notice  having  been  served  of  the  plaintiff’s 
intention  to  apply  for  a summary  reference  under  the 
77th  order  of  May,  1850. 

Mr.  Hagarty , Q.  C.,  for  the  plaintiff,  now  moved  for 
the  usual  reference  under  this  order. 

Mr.  Gwynne,  Q.  C.,  for  the  defendant  Torry , a se- 
cond mortgagee,  submitted  to  the  order  being  made. 

Mr.  Brough , for  the  defendant  Wilkinson,  objected 
that  no  affidavit  of  verification  had  been  filled  when 
the  notice  of  motion  was  given,  nor  did  the^  notice 
state  that  the  motion  would  be  made  on  affidavit. 
The  motion,  he  submitted,  must  therefore  be  refused, 
but  he  did  not  desire  the  costs  of  opposing  it. 

Per  Cur. — The  rule  is,  that  any  affidavits  intended 
judgment.  ^ ^ use(j  Up0n  a motion  must  be  filed  when  notice 
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of  the  application  is  served,  and  they  must  also  be  1851. 
referred  to  in  such  notice.  As  we  know  of  no  ground 
f^r  excepting  the  present  motion  from  the  general  Wilkinson, 
rule,  the  motion,  we  think,  cannot  be  granted ; but 
as  Mr.  Brough  waived  any  claim  that  his  client  might Juasrment 
have  for  the  costs  of  appearing,  it  will  be  refused 
without  costs. 


Haggart  v.  Allan. 

Partnership — Laches  in  commencing  suit. 

Where  a plaintiff  filed  a bill  alleging  that  he  and  the  defendants  had 
agreed  to  be  partners  in  certain  government  contracts,  and  it  appeared 
that  the  defendants  had  repudiated  the  partnership  as  soon  as  the  con- 
tracts were  entered  into  ; that  the  contracts  were  to  be  completed  in 
a year,  and  that  the  bill  was  not  filed  for  about  eighteen  months  after 
the  repudiation — the  Court  offered  the  plaintiff  a reference  to  the 
Master  to  enquire  the  cause  of  the  delay,  or  that  his  bill  should  be 
dismissed  without  costs. 

Dr,  Connor , Q.  C.,  and  Mr.  McDonald,  for  the  Ailment, 
plaintiff. 

Mr.  Mowat  for  the  defendants. 

Spragge,  Y.  C.* — The  material  facts  of  the  case  ap-  Judgment, 
pear  to  be  as  follows  : — 

Previously  to  the  month  of  January,  1846,  the 
Imperial  Government  having  determined  upon  the 
erection,  at  Kingston,  of  certain  military  works,  five 
in  number,  invited  tenders  for  the  purpose.  Among 
others,  the  plaintiff,  through  the  instrumentality,  as 
it  would  appear,  of  a personal  friend  of  his,  Mr. 

Samuel  Shaw,  a clerk  in  the  Engineer  Department, 
was  invited  to  tender  for  the  contemplated  works. 

The  plaintiff  and  defendant  Allan,  both  residents  of 
Perth  in  this  province,  repaired  to  Kingston  for  the 
purpose  of  examining  the  plans  and  specifications  at' 
the  Engineer  Office.  Matthews  was  a resident  of 
Kingston  ; and  the  parties  severally  were  repeatedly 


The  Chancellor  was  concerned  in  the  case  while  at  the  bar. 
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1851.  at  the  Engineer  Office,  in  order  to  obtain  the  neces- 
sary  information  upon  which  to  found  their  tenders. 
Allan.  Calculations  for  this  purpose  were  made  by  the 
plaintiff  with  the  assistance  of  his  clerk,  Alexander 
McKenzie , and  by  defendant  Matthews — whether  or 
not  made  by  Allan  does  not  appear;  I rather  infer 
not.  While  this  was  going  on,  negotiations  were 
• > entered  upon  between  the  parties  with  a view  to  the 

formation  of  a partnership  between  them  in  the  event 
of  each  of  the  three,  or  two  of  the  three,  succeeding  in 
getting  contracts  upon  the  tenders  to  be  sent  in.  They 
were  to  send  in,  severally,  tenders  for  each  of  the 
works.  The  parties  talked  over  together  the  nature 
and  probable  costs  of  the  works ; the  calculations 
made  by  them  respectively  were  open  for  reference 
and  examination;  they  deliberated  together  as  to 
the  amounts  which  it  would  be  advisable  that  each 
should  insert  in  his  tenders,  and  the  tenders  were 
idgment  UP  accordingly,  and  apparently  in  concert,  and 

sent  in,  on  the  part  of  the  plaintiff  and  of  Matthews, 
for  all  the  works ; on  the  part  of  Allan,  for  those  on 
Point  Frederick  onty.  Some  discussion  took  place 
as  to  the  tenders  for  these  works.  For  Point  Frede- 
rick, Matthews  proposed  to  tender  for  a sum  which 
the  plaintiff  thought  much  too  low,  and  he  was 
induced  to  increase  the  sum  by  between  two  and  three 
thousand  pounds,  as  I infer  from  the  evidence;  his 
tender  was  for  18,10()£.  Allan,  who  produced  no  cal- 
culations, tendered  for  19,000Z.,  and  the  plaintiff  for 
21,000£.  Allan's  tender  was  the  one  accepted.  For 
Cedar  Island,  Matthews'  tender  was  for  12,000£.,  based, 
as  McKenzie  ( Haggart's  clerk)  says,  upon  his  calcula- 
tions, and  was  the  one  accepted. 

* 

• Before  the  negotiations  between  plaintiff  and  de- 
fendants with  a view  to  a partnership,  the  defendants 
had  themselves  contemplated,  if  not  finally  agreed 
upon,  a partnership  between  themselves,  in  the  pro- 
posed works. 
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The  tenders  sent  in  bear  date  15th  January,  1846,  1851. 
and  appear  to  have  been  sent  in  on  that  day.  The 
works  were  to  be  finished  within  twelve  months  from  A1[an 
the  date  of  the  acceptance  of  the  contract,  under  a 
heavy  penalty.  None  of  the  tenders  made  by  the 
plaintiff  were  accepted. 

On  the  day  following  that  on  which  the  tenders 
were  sent  in,  it  became  generally  known  among  those 
tendering  which  of  them  had  been  successful ; and  it 
appears,  though  some  of  the  witnesses  thought  other- 
wise, that  Allan  was  aware,  before  he  left  for  Perth, 
that  his  tender  for  the  works  at  Point  Frederick  was 
accepted,  subject  however  to  his  obtaining  additional 
sureties  for  the  due  execution  of  the  work.  The  evi- 
dence shews  that  he  made  applications  and  inquiries, 
with  a view  to  obtaining  additional  sureties,  but  not 
succeding  he  left  for  Perth ; he  and  the  plaintiff  both 
left  on  the  day  following  that  on  which  the  tenders  jUi?ment. 
were  sent  in,  but  not  together.  After  they  had  left, 
Matthews  exerted  himself  to  procure  the  additional 
sureties  required  for  the  execution  of  the  works  at 
point  Frederick.  He  was  apprehensive,  he  says,  that 
if  this  was  not  done  the  contract  would  devolve  upon 
him,  which  was  lower  by  900£.  than  that  of  Allan. 

It  is  probable,  too,  that  he  was  unwilling  to  lose  the 
profits  of  a contract  taken  at  upwards  of  3000Z.  above 
his  own  estimates. 

Finding  that  additional  sureties  could  be  obtained, 
Matthews  wrote  to  Allan  informing  him  how  matters 
stood,  and  Allan  thereupon  went  to  Kingston.  The 
contents  of  Matthews  letter  were  communicated  by 
Allan  to  the  plaintiff,  and  he  also  returned  to  King- 
ston, with  a view  no  doubt  of  taking  his  share  in  the 
contemplated  partnership.  But  here  he  was  met  with 
difficulties  on  the  part  of  the  defendants;  they  refused 
to  admit  him  as  a partner,  on  the  ground  that  as  they 
had  had  to  find  new  sureties,  it  was  the  same  thing 
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1851.  as  if  the  contract  had  been  obtained  upon  new  ten- 
ders ; and  Matthews,  who  seems  to  have  taken  a more 
Allan,  active  part  in  the  discussion  than  Allan , said  he  be- 
lieved they  would  not  have  got  any  job  at  all  if  the 
plaintiff ’s  name  had  been  used  with  theirs ; and  he 
urged  that  it  was  unreasonable  in  the  plaintiff,  under 
the  circumstances,  to  desire  to  be  admitted  a partner. 
The  plaintiff,  on  his  part,  insisted  upon  his  right,  and 
declared  his  readiness  to  keep  the  agreement  and  to 
furnish  money  or  whatever  else  might  be  necessary 
to  carry  on  the  works ; he  observed  also,  that  each 
party  tendering  was  to  furnish  his  own  sureties, 
and  said  that  he  could  have  found  the  additional 
sureties  if  he  had  been  informed  in  time.  The  de- 
fendants persisted  in  denying  plaintiff’s  right  to  be 
admitted  a partner,  and  refusing  absolutely  to  admit 
him;  and  the  two  defendants  prosecuted  the  works 
for  which  their  tenders  had  been  accepted.  This 
judgment  meeting  took  place  about  a fortnight,  as  I gather  from 
the  evidence,  after  the  tenders  had  been  sent  in. 
Matthews,  in  his  endeavours  to  procure  additional 
sureties,  had  found  the  contemplated  partnership 
with  the  plaintiff  a difficulty  in  his  way ; and  it 
would  appear  that  those,  or  one  of  those,  who  became 
the  additional  sureties  did  so  with  the  understanding 
that  he  was  not  to  be  a partner : whether  he  urged 
this  to  the  plaintiff,  among  his  reasons  against  his  be- 
ing a partner,  does  not  appear. 

Nothing  further  appears  to  have  been  done  in 
reference  to  the  contemplated  partnership  until  to- 
wards the  close  of  the  same  year,  when  plaintiff 
made  some  proposition  with  a view  to  being  admitted 
a partner,  which  was  not  acceded  to,  and  he  filed  his 
bill  in  this  Court  on  the  twenty-second  day  of  July 
following.  There  are  other  facts  in  the  case  besides 
those  to  which- 1 have  referred,  which  I shall  find  it 
necessary  to  allude  to  by  and  by. 
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The  first  question  that  arises  is,  whether  what  1851. 
passed  between  the  parties,  in  relation  to  a partner- 
ship,  amounted  to  a binding  agreement  to  enter  into  A^n< 
a partnership  upon  an  event  or  contingency  specified, 
or  whether  it  rested  in  negotiation  merely.  The 
defendants  by  their  answer,  deny  that  a partnership 
was  agreed  upon;  and  after  setting  forth  their  ac- 
count of  what  passed,  they  add,  “ all  of  which  however 
was  left  wholly  open  to  future  negotiation  and  agree- 
ment, after  the  result  of  their  tenders  should  become 
known.” 

The  question  then  is,  whether  what  passed  amounted 
to  a partnership  or  an  agreement  for  a partnership, 
or  was  it  merely  such  an  expression  of  concurrence 
by  all  parties  as  to  the  desirableness  of  a partnership 
as  led  the  plaintiff,  with  a considerable  degree  of 
confidence,  to  believe  that  it  would  result  in  a part- 
nership, and  so  induced  him  to  act  as  he  would  have  Judgment, 
acted  if  a partnership  had  been  unequivocally  agreed 
to.  Their  mode  of  dealing  with  one  another,  com- 
municating their  calculations  and  opinions,  discuss- 
ing the  subject  of  the  works,  and  making  their  ten- 
ders, was  certainly  that  of  persons  having  a common 
interest.  The  defendants  have  failed  in  proving  that 
contractors  were  in  the  habit  of  communicating  with 
one  another  as  to  their  calculations  at  all,  in  the 
manner  that  these  parties  did ; still,  what  passed 
might  have  been  in  the  confidence  felt  by  the  plaintiff, 
though  without  any  positive  agreement,  that  the  ne- 
gotiations for  a partnership  would  be  carried  out  and 
a partnership  eventually  entered  into. 

I have  examined  the  evidence  carefully,  with  a 
view  to  determining  this  point,  and  I think  it  is  suffi- 
ciently established  that  an  agreement  was  actually 
entered  into  between  the  parties  for  the  formation  of 
a partnership  upon  the  contingency  before  referred  to. 
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My  brother  Esten  differs  from  me  in  some  measure, 
upon  this  point,  and  thinks  that,  independently  of 
other  points  in  the  case,  an  issue  would  be  proper  to 
determine  this  question. 

It  is  urged  further,  on  behalf  of  the  defendants,  that 
even  if  there  was  an  actual  agreement  between  the 
parties,  still  it  was  too  indefinite,  the  amount  of 
capital  to  be  advanced  by  each  not  being  specified 
nor  what  personal  attendance  and  superintendence 
each  party  was  to  give  in  the  progress  of  the  works. 
As  to  the  latter  point,  it  was  discussed  between  the 
parties,  it  being  understood  that  Matthews  would  be 
present  the  whole  time ; Allan  the  same,  with  the 
exception  of  such  time  as  he  might  find  it  necessary 
to  be  absent  at  his  farm ; and  Haggart  to  be  present 
the  whole  time,  either  by  himself  or  his  agent.  This 
appears  to  have  been  satisfactory  to  all  parties.  It 
judgment,  was,  however,  agreed  that  the  more  definite  arrange- 
ments upon  this  point  should  be  left  till  after  the 
contracts  were  delivered  out.  As  to  their  not  provid- 
ing what  amount  of  capital  was  to  be  furnished  by 
each,  a partnership  of  this  nature  stands  upon  a very 
different  footing  from  an  ordinary  partnership  : here, 
it  was  for  the  execution  of  a contract  for  certain  specific 
works,  to  be  executed  in  a time  specified,  for  sums 
specified  to  be  paid  for  in  twelve  different  portions, 
as  the  works  reached  certain  specified  stages  in 
their  progress  towards  completion.  The  sums  re- 
quired for  paying  workmen,,  and  the  like,  were  a 
matter  of  calculation,  rather  than  discretion;  each 
party  would  of  course,  have  to  contribute  equally,  or, 
as  is  often  done  in  such  cases,  the  money  to  be  raised 
upon  the  credit  of  the  partners.  The  case  of  Downes 
v.  Collins  ( a ),  cited  by  Mr.  Mowat , was  peculiar  in  its 
circumstances,  and  does  not  apply  here.  In  McKay 
v.  Rutherford  (b),  in  the  Privy  Council,  in  appeal  from 


1851. 

Haggart 

v. 

Allan. 


(a)  6 Hare,  418.  {/>)  13  Jurist,  21. 
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Lower  Canada,  the  agreement  was  certainly  not  more  1851, 
definite  than  in  this  case,  yet  it  was  held  sufficient. 

That  case  was,  like  this,  an  agreement  for  a partner-  A1[;n 
ship  in  a contract  for  the  execution  of  a public  work 
of  the  Imperial  Government. 

It  is  contended  that  a partnership  will  not  be 
established,  or  a decree  made  for  the  specific  per- 
formance of  an  agreement  to  become  partners  ; and 
that  the  plaintiff,  if  entitled  to  anything,  could  be 
entitled  to  that  only.  It  is  certainly  true  that,  for 
the  successful  conduct  of  partnership  business,  mu- 
tual confidence  and  a spirit  of  harmony  would  seem 
to  be  essential,  and  that  these  could  scarcely  be 
looked  for  where  one  party  is  forced  upon  another  by 
the  decree  of  a court ; still  a party  is  entitled  to  be 
placed  in  such  a position  that  he  may  enforce  his 
rights  ; and  I think  it  is  established,  that  where  the 
partnership  is  not  for  an  indefinite  time,  fin  which 

x v Judgment. 

case  it  would  be  refused,  as  the  parties  might  them- 
selves dissolve  it  immediately  afterwards,)  the  Court 
will  give  relief  upon  a bill  for  specific  performance. 

Indeed,  the  objections  to  specific  performance  ap- 
ply with  much  less  force  to  such  a partnership  as 
was  contemplated  between  these  parties,  as  there 
was  comparatively  little  left  to  the  discretion  of  the 
parties ; and,  though  mutual  confidence  and  good 
understanding  would  be  highly  desirable  between 
them,  their  absence  could  have  a far  less  injurious 
effect  upon  the  interest  of  the  partners  than  in  the 
case  of  a general  partnership. 

I am  not  clear,  however,  that  specific  performance 
would  have  been  the  proper  relief  to  be  sought  in 
this  case.  If,  by  what  was  agreed  between  the  par- 
ties, a partnership  was  constituted,  it  wrould  not  be 
so.  An  agreement  to  join  together  in  the  execution 
of  a work,  and  to  share  in  its  profit  and  loss,. 
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1851.  would  be  a partnership.  This  was  an  argument 
subject  to  the  contingency  of  a contract  for  the  work 
Aiian.  being  obtained,  and  I do  not  know  that  its  being 
subject  to  such  contingency  would  alter  the  character 
of  the  agreement.  Suppose  it  had  been  in  writing, 
as  definite  as  could  be,  with  nothing  whatever  left 
open  for  future  discussion  or  arrangement,  there 
would,  in  such  case,  be  nothing  left  to  be  decided 
between  the  parties  in  the  way  of  constituting  a 
partnership;  such  agreement  then  would  be  a partner- 
ship, or  nothing.  Here,  some  things  were  left  open, 
upon  which  I have  before  remarked ; I think  the  agree- 
ment was  sufficiently  definite  without  them,  and  that 
it  was,  in  fact,  an  agreement  to  share  in  the  profit  and 
loss  which  should  accrue  from  the  contemplated, 
though  contingent,  execution  of  certain  works,  and 
so  a partnership  (a).  This,  however,  is  not  a point 
upon  which  I am  free  from  doubt. 

Judgment. 

The  bill  in  this  case  is  not  filed  for  the  specific 
performance  of  an  agreement  to  enter  into  a partner- 
ship, but  for  an  account,  and  to  restrain  the  defen- 
dants from  receiving  any  further  moneys  from  Gov- 
ernment in  payment  for  the  works. 

If  the  plaintiff  had  been  admitted  as  a partner,  and 
acted  as  such,  could  he  have  filed  such  a bill  before 
the  final  completion  of  the  works,  with  a view  to  a 
distribution  of  the  profits  upon  their  completion  ? 
Here  indeed  he  was  not  admitted  as  a partner ; and 
in  regard  to  his  position  upon  the  bill,  an  anonymous 
case  is  cited  from  the  rolls  (6),  where  it  is  said,  “ on 
a bill  for  specific  performance  of  an  agreement  to  let 
the  plaintiff*  into  trade,  his  honor  said  he  never  * knew 
an  instance  that  the.  Court  decreed  an  account  of  the 
profits  of  that  trade  from  the  time  the  plaintiff  ought 
to  be  let  in,  as  was  desired/’  This  bill,  though  not 


( a ) England  v.  Curling,  8 Beav.  129.  (£)  2 Ves.  sen.  629. 
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in  terms  for  specific  performance,  complains  that  the  1851. 
plaintiff  was  not  admitted  as  a partner,  and,  as  in  the  Haggart 
case  in  Vesey,  prays  an  account  of  profits  from  the  Aiian. 
time  the  plaintiff  ought  to  have  been  let  in.  I refer 
to  this  case  as  shewing  that  a party  excluded  from  a 
partnership  is  certainly  in  no  better  position  in  regard 
to  his  right  to  an  account  than  an  admitted  and  act- 
ing partner.  It  would  scarcely  be  contended,  I think, 
that  what  is  prayed  for  by  the  bill  would  have  been 
decreed  to  the  plaintiff  if  an  acting  partner  before  the 
completion  of  the  works.  What  then  is  the  equity 
upon  which  he  asks  such  relief  now,  that  he  has  been 
excluded  from  the  partnership  ? His  exclusion  may 
have  entitled  him  to  some  relief,  but  I question  if  to 
the  relief  prayed  for,  and  at  that  time. 

The  question  arises,  what  was  the  proper  course 
for  the  plaintiff  to  take  upon  the  defendant’s  refusing 
to  admit  him  as  a partner,  and  when  should  he  have  Judgment 
taken  such  course  ? 

At  the  meeting  which  took  place  between  the  par- 
ties about  a fortnight  after  the  giving  in  of  the  tenders 
the  plaintiff  claimed  to  be  admitted  as  a partner ; he 
insisted  upon  his  right  urgently  and  vehemently  : the 
defendants  denied  his  right,  urged  reasons  why,  in 
their  judgment,  he  had  no  right,  and  why,  as  they 
conceived,  it  was  unreasonably  in  him  to  ask  to  be 
admitted  as  a partner;  and  absolutely  refused  to 
admit  him.  This  took  place  about  the  latter  end  of 
January  dr  beginning  of  February,  1846.  From  that 
time,  the  plaintiff  on  the  one  side,  and  the  defendants 
on  the  other,  were  in  a position  of  absolute  antagonism ; 
works  in  which  he  claimed  to  participate  as  a partner 
were  to  be  commenced  immediately,  and  to  be  com- 
pleted in  a twelvemonth  ; works  to  which,  if  a partner, 
he  was  to  contribute  capital  and  labor,  as  well  as  to 
look  for  a share  of  profit.  It  was  manifestly  a case 
in  which  his  rights  should  have  been  asserted 


416 


CHANCERY,!  reports. 


1851.  promptly.  A formal  claim  in  writing,  either  by 
himself  or  through  his  professional  adviser,  would 
Allan.  have  been  a proper  course  ; a distinct  intimation  that 
his  claim  was  not  abandoned,  but  insisted  upon,  and 
would  be  enforced  by  such  remedy  as  the  law  afford- 
ed ; and  if  such  assertion  of  right  were  not  promptly 
responded  to,  then  an  appeal  to  the  law  for  redress. 
If  wrongfully  excluded  by  those  who  were  his  co- 
partners, that  would,  I apprehend,  be  a good  ground 
on  which  to  come  to  this  court.  It  is,  at  all  events, 
the  ground  on  which  he  has  come  to  this  court ; and, 
if  entitled  to  file  his  bill  at  all,  I do  not  see  why  he 
could  not  have  filed  it  within  a month  after  his 
exclusion,  as  well  as  after  seventeen  months.  I should 
certainly  say,  that,  in  the  circumstances  in  which  the 
plaintiff  was  placed,  it  was  peculiarly  incumbent 
upon  him  to  act  promptly.  But,  what  did  he  do  ? 
After  being  pointedly  excluded  from  the  partnership, 
Judgment.  as  having  no  right  to  be  a partner,  he  left  the  two 
defendants  to  execute  the  works  themselves;  and, 
during  the  whole  of  the  season  during  which  the 
great  bulk  of  the  works  was  to  be  executed,  he  pur- 
sued his  own  business  at  Perth,  abstaining  from  any 
interference  with  defendants,  any  assertion  of  right 
or  even  any  application  for  admission  as  a partner. 
Late  in  the  year,  towards  its  close,  he  appears  to 
have  made  such  application,  which  was  refused,  and 
he  again  lies  by  until  he  files  his  bill.  It  is  reason- 
able to  inquire  how  this  delay  may  have  affected  the 
defendants,  and  what  inference  they  may  have  drawn 
from  it.  Passing  over  the  loss  of  evidence  by  the 
death  of  Sir  Richard  Bonny  castle,  and  the  absence 
from  the  country  of  Mr.  Laidley,  the  Deputy  Commis- 
sary General — which  evidence  I do  not  assume  to 
have  been,  but  which  may  have  been  material  to  the 
defendants — the  position  of  the  defendants  appears 
to  me  to  have  been  injuriously  affected  by  plaintiff’s 
delay.  If  he  had  pressed  his  claim,  especially  by  suit, 
it  would  have  naturally  led  them  to  a careful  inquiry 
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at  the  hands  of  those  competent  to  advise  them, 
whether  they  were  bound  to  admit  plaintiff  as  a 
partner  or  not.  If  they  found  themselves  bound  to 
admit  him,  they  might  have  availed  themselves  of 
his  capital  and  labor,  so  that  he  might  have  borne 
the  burthen  as  well  as  received  the  profits  of  the 
partnership.  He  ought  indeed  to  have  endeavored 
to  obtain  the  opinion  of  this  court,  at  as  early  a stage 
as  possible,  whether  the  grounds  for  his  exclusion 
insisted  upon  by  defendants  were  valid  or  not.  As 
the  plaintiff  did  not  pursue  his  rights  after  his  vehe- 
ment and  angry  assertion  of  them  at  Bamford’s,  the 
defendants  might  infer  that  he  did  not  intend  to  per- 
sist in  them  ; they  might,  not  unreasonably,  construe 
his  passiveness  into  an  acquiescence,  on  his  part,  in 
their  exclusion  of  him  ; in  their  denial  of  his  right ; and 
perhaps  in  their  reasons  for  such  denial;  or  they 
might  conclude  that,  upon  calm  reflection,  he  had 
become  convinced  that  it  was,  as  Matthews  urged 
that  it  was,  unreasonable  in  him,  under  the  circum- 
stances, to  claim  to  be  a partner;  or  at  all  events, 
that  he  had,  for  whatever  reason,  abandoned  his 
claim.  There  was  nothing  done  by  the  plaintiff  to 
negative  such  inferences,  and  I think  they  were 
natural  inferences  under  the  circumstances. 


1851. 


Haggart 

v. 

Allan 


Judgmetit. 


In  Watson  v.  Reid  (a),  whibb  was  a suit  by  the 
vendor  of  real  estate  against  the  vendee  for  specific 
performance,  a deposit  had  been  paid  by  the  vendee, 
and  an  abstract  of  title  delivered  by  the  vendor.  The 
vendee  gave  notice  that  he  objected  to  the  title,  and 
abandoned  £he  contract,  and  shortly  afterwards  de- 
manded a return  of  the  deposit,  which  was  refused. 
About  a year  after  the  notice  of  abandonment,  the 
vendor  filed  his  bill.  For  the  defendant,  it  was 
insisted  that,  after  so  long  a delay,  the  plaintiff  must 
be  deemed  and  considered  to  have  acquiesced  in  the 


I B 


(a)  I R.  & M.  236,  S.  C.  Tamlyn  381. 
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1851.  abandonment  of  the  contract  by  the  defendant.  The 
Hagsart  bill  was  dismissed,  and  the  Master  of  the  Rolls  in 
Allan,  giving  judgment  said,  “this  is  a most  unreasonable 
delay,  and  the  vendor  is  not  entitled  to  the  inter- 
ference of  this  court.” 

In  Heaphy  v.  Hill  (a),  there  was  an  agreement  for 
a lease ; the  defendant,  the  intended  lessee,  refused 
to  execute  it,  and  the  bill  was  not  filed  for  about 
two  years  afterwards,  and  the  only  reason  assigned 
for  the  delay  was,  that  the  attorney  for  the  plaintiff 
had  mislaid  the  papers  relating  to  the  transaction. 
On  the  ground  of  the  delay,  the  bill  was  dismissed. 

In  Walker  v.  Jeffreys  (b),  the  plaintiff  was  a lessee 
of  mines,  under  a lease  renewable;  the  defendant 
refused  to  renew,  and  the  bill  was  not  filed  for  about 
two  years  and  a-half  after  such  refusal.  The  Court 
judgment  held,  that  the  delay  amounted  to  an  acquiescence  in 
the  refusal  to  renew  the  lease,  and  disentitled,  the 
plaintiff  to  relief. 

The  necessity  for  prompt  action,  and  the  amount 
of  delay  which  should  disentitle  a party  to  relief  in 
a court  of  equity,  must  be  measured  by  the  nature  of 
the  case.  Comparing  this  case  so  measured  with  the 
cases  referred  to,  I cannot  but  think  that  the  delay  is 
greater  here,  and  affords  a stronger  presumption  of 
acquiescence  and  abandonment,  on  the  part  of  the 
plaintiff,  than  in  the  cases  referred  to. 

There  is  another  feature  in  this  ca^e  connected 
with  the  plaintiff’s  delay.  From  the  nature  of  the 
works,  it  was  necessary,  in  order  to  their  completion 
within  the  year,  that  the  great  bulk  of  the  work 
should  be  finished  in  the  course  of  the  summer  and 
autumn  of  1846,  before  the  winter  set  in.  It  was 


(a)  2 S.  & S.  29.  ( b ) i Hare  341. 
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near  the  close  of  that  year  that  plaintiff  renewed  his  1851. 
application  to  be  a partner.  By  that  time  it  was  no 
doubt  ascertained  and  known  that  the  contracts  would  A1|;n. 
be  profitable  ones.  Had  they  turned  out  otherwise, 
plaintiff  was  not  in  a position  to  be  subject  to  a loss. 

I will  not  assume  that  he  abstained  from  pressing  his 
claim,  lest  he  might  subject  himself  to  a loss,  but  his 
position  at  the  end  of  the  working  season  of  1846,  as 
claimed  by  himself,  was  in  effect  this — to  share  in 
the  profits  without  having  contributed  labor  or  capital, 
or  incurred  the  risk  of  loss.  It  is  true  that  his  exclu- 
sion was  the  defendants’  wrong,  but  immediately 
upon  the  commission  of  that  wrong  his  duty  com- 
menced of  seeing  to  its  being  righted  ; that  duty  he 
has  neglected,  without  reason  given  or  explanation 
offered.  Considering  the  nature  of  the  case,  I cannot 
but  think  his  delay  a most  unreasonable  one,  and 
such  as  should  disentitle  him  to  relief  in  this  court. 

It  may  be  questioned  whether  the  plaintiff’s  laches  Judgmenti 
is  sufficiently  made  a ground  of  defence  by  the  de- 
fendants in  their  answers.  In  the  cases  cited,  the 
defendants  insisted  upon  the  laches  of  the  plaintiffs 
as  an  acquiescence  in  their  (the  defendants’)  refusal 
to  perform  their  agreement.  In  this  case,  the  laches 
is  not  insisted  upon  as  amounting  to  acquiescence, 
but  it  is  nevertheless  made  a ground  of  defence.  The 
answer  says,  that  defendants  proceeded  with  the 
execution  of  the  respective  parts  of  the  said  works 
contracted  for  by  them  respectively,  and  that  the  said 
plaintiff  made  no  further  advances  whatever  in  res- 
pect of  bringing  about  the  formation  of  the  said  pro- 
posed partnership  until  the  latter  end  of  the  year 
1846,  when  a great  part  of  the  works  contracted  for 
by  the  defendants  respectively  was  finished,  and 
When  the  plaintiff  conceived  that  the  works  would 
turn  out  profitable ; and  that  he  then  made  a propo- 
sition to  join  the  defendants  in  partnership,  which 
they  declined.  I think  that  this  point  being  so  raised 
by  the  answer,  it  was  sufficient  to  put  the  plaintiff  to 
explain  his  delay. 
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1851. 

Haggart 

v. 

Allan. 


Judgment. 


There  are  other  points  raised  by  the  defendants 
upon  which  it  is  well,  I think,  to  express  an  opinion. 
They  allege  that  the  plaintiff  tampered  with  a Mr. 
Samuel  Shaw,  a clerk  in  the  Engineer  Department, 
and  through  his  means  obtained  a knowledge  of  the 
amounts  of  what  are  termed  the  approximate  esti- 
mates prepared  in  that  department,  and  by  which  the 
District  Commanding  Officer  determines,  in  a great 
measure  what  tenders  to  accept.  Great  care  was 
taken  to  keep  these  from  the  knowledge  of  the  per- 
sons tendering;  indeed,  but  few  in  the  department 
were  acquainted  with  them.  It  does  not  appear  that 
Mr.  Shaw  was  so  acquainted,  but  the  contrary.  De- 
fendants allege  further,  that  Sir  Richard  Bonnycastle , 
who  was  in  charge  of  the  department  in  Kingston, 
suspected  the  plaintiff  of  tampering  with  a clerk  in 
the  department,  and  disapproved  of  what  he  con- 
sidered to  much  intimacy  between  the  plaintiff  and 
Mr.  Shaw  ; that  Sir  Richard , with  whom  the  accep- 
tance or  refusal  of  tenders  in  effect  rested,  determined, 
in  consequence  of  what  he  conceived  to  be  the  im- 
proper conduct  of  the  plaintiff,  that  he,  the  plaintiff, 
should  get  no  contract ; and  that  this  determination 
of  Sir  Richard  was  known  to  the  plaintiff  when  he 
negotiated  with  the  defendants  in  January,  1846,  in 
relation  to  the  proposed  partnership. 

The  questions  thus  raised  are — was  the  plaintiff 
guilty  of  tampering  with  a clerk,  or  other  misconduct 
which  should  have  excluded  him  from  getting  a con- 
tract. It  is  not  proved  that  he  was  so  guilty.  Next, 
did  any  circumstances  exist  which  amounted  to  an 
exclusion  of  the  plaintiff  from  a contract,  or  which 
affected  the  chance  which,  equally  with  others,  he 
would  otherwise  have  had  of  getting  a contract, 
arising  from  the  opinion  entertained  by  Sir  Richard 
of  his  conduct;  and  if  so  did  the  plaintiff  know, 
or  had  he  reason  to  believe  that  difficulties  ex- 
isted in  the  way  of  his  getting  a contract,  which  did 
not  exist  in  regard  to  others.  If  such  difficulties 
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did  exist,  and  plaintiff  knew  or  had  reason  to  believe  1851. 
that  they  did  exist,  then  his  not  communicating  his 
knowledge  or  belief  in  the  matter  was,  in  my  opinion,  A1[an. 
a suppression  of  a very  material  fact  affecting  the 
proposed  partnership,  and  nothing  less  than  a fraud 
upon  the  parties  with  whom  he  was  dealing,  which 
would  avoid  the  contract  into  which  they  entered. 

Upon  the  evidence,  I think  it  appears  that  such 
difficulties  did  exist ; that  Sir  Richard  Bonnycastle 
thought,  perhaps  groundlessly,  that  the  plaintiff  had 
tampered  or  attempted  to  tamper  with  a clerk  in  the 
department ; that  he  had  attempted,  by  undue  means, 
to  obtain  knowledge  of  matters  connected  with  the 
proposed  works,  which  he  had  no  right  to  know  ; that 
his  conduct  in  the  matter  was  such  as  ought  to  ex- 
clude him  from  a contract,  and  I think  it  appears 
that  he  had  determined  not  to  recommend  him  for 
one.  The  evidence  of  Samuel  Shaw,  a clerk  in  the^ 
Engineer  Department,  before  referred  to,  is  very 
strong  upon  this  point,  and  it  is  indirectly  confirmed 
by  the’ evidence  of  other  witnesses.  Whether  the 
existence  of  these  difficulties  was  known  to  the 
plaintiff  is  another  question.  I think  he  must  have 
been  aware  that  he  was,  to  use  a common  expression, 
in  bad  odour  with  Sir  Richard.  Sir  Richard  spoke 
to  him  about  his  intimacy  with  Mr.  Shaw;  said  it 
was  improper  and  would  draw  down  animadversion, 
or  something  worse.  When  he  applied  to  Sir  Richard 
to  see  the  approximate  estimates,  Sir  Richard  in - 
dignantly,  as  Mr.  Harder  says,  refused  him.  Sir 
Richard  found  fault  with  Mr.  Shaw  for  his  too  great 
intimacy  with  the  plaintiff.  Mr.  Shaw,  in  his  evi- 
dence, speaks  as  if  a strong  dislike,  as  if  even  bitter 
feelings  were  entertained  by  Sir  Richard  against  the 
plaintiff.  Whether  Shaw  communicated  to  the  plain- 
tiff that  Sir  Richard  had  found  fault  with  him  for  his 
intimacy  with  the  plaintiff,  or  that  he  entertaihed 
unfriendly  feelings  towards  him,  or  that  in  his  opinion 
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1851.  he  would  not  recommend  him  for  a contract,  does  not 
appear.  It  may  be  that  the  plaintiff  was  aware  of 
Allan,  the  existence  of  an  unfriendly  feeling  on  the  part  of 
• Sir  Richard,  and  suspected  that  it  might  operate  to 
his  exclusion  from  a contract ; or  it  may  be  that, 
innocent  of  all  improper  conduct,  he  felt  that  he 
ought  not  to  be  excluded,  or  his  position  as  a tenderer 
at  all  affected,  and  therefore  did  not  believe  that  any 
difficulties  did  exist  in  the  way  of  his  getting  a 
contract. 

I do  not  think  the  evidence  is  strong  enough  to 
bring  home  to  the  plaintiff  either  knowledge  or  belief 
that  difficulties  of  the  nature  adverted  to  did  exist  in 
the  way  of  his  getting  a contract.  But  still,  as  a 
matter  of  fact;  such  difficulties  did  exist ; whether,  if 
they  had  not  existed  he  could  have  got  a contract  is 
not  known,  but  he  was  virtually  much  in  the  same 
_ . x position  as  if  he  had  not  tendered  at  all.  He  was, 
unknown  to  himself  as  I take  it,  in  effect,  a disquali- 
fied person;  and  it  may  be  a question  whether,  such 
being  his  position,  the  agreement  for  a partnership 
entered  into  between  the  defendants  and  himself  is 
thereby  affected. 

It  may  be  said,  that  the  parties  entering  into  such 
an  agreement  took  the  risk  of  that,  but  I should  think 
it  would  be  considered  that  they  all  assumed  that 
each  was  in  a position  to  do  what  each  was  to  do — 
viz.,  tender  for  the  proposed  works.  Now,  a tender 
from  a disqualified  person  was  in  effect  no  tender, 
within  the  meaning  of  the  parties,  for  they  under- 
stood of  course  a tender  which  might  be  accepted. 
Their  purpose  was  to  get  three  contracts  if  they 
could  ; that  was  one  of  the  objects  of  the  partnership, 
and  one  of  the  considerations  for  entering  into  it. 
Had  defendants  known,  that  by  r eason  of  the  plain- 
tiff's disqualification  his  tender  wa  s in  effect  a blank, 
it  may  be  conclud  ed  that  they  would  not  have  con- 
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tracted  with  him.  They  did  contract  with  him  in  1851. 
the  belief  and  on  the  assumption  that  the  three  stood 
in  the  same  position,  and  that  each  could  contribute  Allan, 
in  the  same  way  to  the  common  interest.  This  belief 
and  assumption  were  unreal.  The  plaintiff  labored 
under  a disability  unknown  to  all  of  them,  which 
necessarily  disappointed  one  leading  object  of  the 
partnership.  He  now  claims,  notwithstanding  this, 
the  rights  of  a partner;  he  committed  no  fraud;  he 
concealed  nothing — for  it  could  be  no  concealment 
not  to  disclose  that  which  he  did  not  know ; he  was 
guilty  of  no  wrong.  But  granting  this,  is  it  just  that 
he  should  be  admitted  to  participate  in  advantages 
to  the  obtaining  of  which  he  was  not  in  a position  to 
contribute  ? It  was  supposed  that  each  had  the  same 
chance  of  obtaining  a contract.  Thus  Allan  would 
be  as  likely  to  share  in  the  profits  of  a contract 
obtained  by  the  plaintiff,  as  the  plaintiff  would  in  a 
contract  obtained  by  Allan,  and  so  with  Matthews.  Jui?ment. 
It  was,  in  fact,  just  as  reasonable  as  if  each  of  the 
three  had  already  obtained  an  equally  profitable  con- 
tract. But  if  one  of  the  parties  was  in  such  a posi- 
tion that  he  could  not  get  a contract,  then  the  reason- 
ableness of  the  arrangement  fails ; that  which  might 
have  accrued  to  the  benefit  of  all  through  the  instru- 
mentality of  one  cannot  so  accrue,  because  that  one 
is  in  a position  that  prevents  it. 

Suppose  three  persons  were  to  agree  to  join  together 
in  the  purchase  of  three  lottery  tickets,  each  to  con- 
tribute the  price  of  one  ticket,  and  the  three  to  shaie 
equally  in  any  prizes  that  might  be  drawn ; that  the 
three  sums  were  sent  to  an  agent  to  purchase  tickets ; 
that  the  money  contributed  by  one  was  in  bad  or  say 
in  uncurrent  money,  so  that  two  tickets  only  were 
purchased,  and  these  two  obtained  prizes ; and  sup- 
pose it  ascertained  which  of  the  three  parties  fur- 
nished the.  bad  ’or  uncurrent  money,  but  yet  that  it 
was  quite  certain  that  he  believed  it  to  be  good ; I 
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1851.  think  it  clear  that  the  one  who  furnished  the  bad  or 
uncurrent  money  could  claim  no  share  in  the  prizes. 

A1|an  And  I do  not  see  that  the  case  I have  supposed,  and 
which  I put  by  way  of  illustration,  is  in  principle 
distinguishable  from  the  position  of  the  parties  here* 
so  far  at  least  as  that  part  of  their  agreement  went 
which  related  to  their  all  putting  in  tenders.  I do 
not  lose  sight  of  what  was  further  contemplated — their 
being  partners  in  profit  and  loss  afterwards ; but  I 
cannot  assume  that  they  would  have  entered  into  the 
agreement  which  they  did  if  they  had  not  believed 
that  they  all  stood  the  like  chance  of  obtaining  con- 
tracts. 


Judgment. 


There  are  some  principles  of  law  which  I think  are 
applicable  to  this  point.  Mr.  Chitty } in  his  work  on 
contracts,  at  p.  57,  lays  down  this  principle,  “ a pro- 
mise is  not  binding  if  the  consideration  for  making 
it  be  of  such  a nature  that  it  was  not,  in  fact  or  law, 
in  the  power  of  the  promise,  from  whom  such  con- 
sideration moved,  to  complete  such  consideration 
and  confer  the  full  benefit  meant  to  be  derived  there- 
from— at  least,  if  the  performance  of  the  act  would 
not  have  been  justifiable.”  In  this  case,  the  plaintiff* 
is  the  promisee  ; the  consideration  moving  from  him, 
and  on  which  the  promise  was  made,  was  his  chance, 
equally  with  theirs,  to  tender  and  get  a contract ; this 
consideration  he  was  unable  to  complete ; an  obstacle 
existed  which  disabled  him  from  conferring  the  full 
benefit  meant  to  be  derived  therefrom.  The  case  put 
by  Mr.  Chitty  supposes  the  consideration  to  be  such 
that  it  was  not,  in  law  or  fact,  in  the  power  of  the 
party  to  perform  it ; and  perhaps  that  it  was  not  jus- 
tifiable. But  if  the  principle  be,  that  the  other  party 
could  not  derive  the  full  benefit  meant  to  be  derived 
from  the  performance  of  that  which  was  the  consider- 
ation of  his  promise,  and  therefore  that  his  promise 
would  not  be  binding,  then  it  stands  upon  the  same 
principle  as  this  case. 
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In  the  case  of  Nerot  v.  Wallace , ( a ) Lord  Kenyon  1851. 
in  giving  judgment  said  : “ The  ground  on  which 
I found  my  judgment  is  this,  that  every  person  A1[an. 
who  in  consideration  of  some  advantage,  either  to 
himself  or  to  another,  promises  a benefit,  must  have 
the  power  of  conferring  that  benefit  up  to  the  extent 
to  which  that  benefit  professes  to  go,  and  that  not 
only  in  fact  but  in  law.”  Here  the  advantage  to 
the  plaintiff  was  the  chance  of  the  defendants’  getting 
contracts,  the  benefit  to  the  defendants  the  like  chance 
in  respect  of  the  plaintiff — this  chance  clearly  under- 
stood if  not  expressed ; and  there  was,  I conceive,  an 
implied  promise  on  the  part  of  each  of  a benefit  to 
the  other,  viz : the  chance  of  getting  a contract.  This 
benefit  promised  by  the  plaintiff  did  not  exist.  It 
was  necessary  that  it  should  exist,  so  that  he  on  his 
part  should  have  the  power  of  conferring  that  benefit 
up  to  the  extent  to  which  that  benefit  professes  to  go  ; 
at  least,  such  I understand  to  have  been  the  relative  judgment, 
position  of  the  parties. 

The  law  in  relation  to  the  dissolution  of  partner- 
ship in  consequence  of  the  incapacity  or  disability 
of  partners  may  throw  some  light  upon  this  point. 

Mr.  Justice  Story  in  alluding  to  a dissolution  for 
causes  (6)  “ independent  of  any  blame,  laches  or  im- 
propriety of  conduct  necessarily  attached  to  any  of 
the  partners,”  says,  “ it  will  be  a sufficient  ground 
to  decree  a dissolution  that  there  exists  an  impracti- 
cability in  carrying  on  the  undertaking  for  which  the 
partnership  was  formed:  this  may  take  place  from 
the  inability  of  one  or  all  of  the  parties  from  carrying 
into  effect  the  terms  of  the  original  contract,”  or,  &e., 
from  other  causes  which  he  enumerates.  He  says 
further  (c),  “ that  a partnership  may  be  dissolved  on 
account  of  the  inability  or  incapacity  of  one  partner  to 
contribute  his  skill,  labor  and  diligence  in  the  promo- 


( a ) 3 T.  R.  17.  ( b ) Story  on  Partnership,  S.  290.  (r)  S.  291. 
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1851.  tion  and  accomplishment  of  the  objects  of  the  part- 
'SSST  nership.” 

V. 

Mr.  Story  is  of  course  alluding  to  partnerships 
which  have  been  commenced  and  carried  on,  and  to 
an  inability  or  incapacity  occurring  afterwards ; but 
I apprehend  that  his  remarks  apply  with  equal  force 
to  the  position  of  the  parties  here.  The  plaintiff  was, 
(say  without  any  blame  or  impropriety  of  conduct,) 

. in  a position  which  disabled  him  from  carrying  into 
effect  the  terms  of  the  original  contract,  which  inca- 
pacitated him  from  contributing  what  he  was  to  have 
contributed  in  the  formation  and  accomplishment  of 
the  objects  of  the  partnership. 

Mv  view  upon  this  point  is  shortly  this  : the  three 
parties  considered  a partnership  desirable,  as  they 
could,  as  they  conceived,  work  to  more  advantage 
in  quarrying  and  otherwise  together,  than  if  they 
judgment.  were  alone;  they  desired  to  get  three  contracts  if 
they  could;  they  associated  themselves  together  in 
the  belief  and  upon  the  assumption  that  they  were 
all  upon  an  equal  footing.  If  any  one  of  the  three 
was  in  effect  disqualified,  they  could  not  get  three 
contracts,  and  their  chance  was  proportionably  dimin- 
ished of  getting  two ; the  plaintiff  being  in  effect 
disqualified,  he  had  a benefit,  without  a correspond- 
ing benefit  to  the  defendants,  the  mutual  benefit  being 
a main  ingredient  in  the  reason  and  consideration  of 
the  agreement. 

The  consideration  that  I have  given  to  this  point 
has  induced  me  to  incline  to  the  opinion,  that  the 
plaintiff  being  in  effect  disqualified  from  obtaining  a 
contract,  his  position  differed  so  essentially  from 
what  the  defendants,  and  himself  also,  assumed  it  to 
be,  that  the  agreement  for  a partnership  entered  into 
by  the  defendants  h?  not  binding  upon  them.  I am 
however  by  no  means  free  from  doubt  upon  the  point ; 
and  my  brother  Esten,  taking  a different  view  upon 
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it,  leads  me  to  distrust  my  own  opinion.  I think  the  1851. 
plaintiff’s  hill  should  be  dismissed,  but  without  costs;  Haggart 
without  costs,  for  this  reason  among  others,  that  the  Allan, 
answers  of  the  defendants  are  disingenuous  and  un- 
satisfactory. 

I believe  my  brother  Esten  is  of  opinion  that  in 
case  the  plaintiff  should  desire  a reference  to  the 
Master,  to  enquire  and  state  as  to  the  cause  of  the 
delay  in  filing  the  bill,  such  reference  ought  to  be 
directed.  In  this  I concur.  Where  the  question  is, 
whether  the  bill  should  be  dismissed  because  of  the 
delay  in  filing  it,  or  the  plaintiff  afforded  an  opportu- 
nity of  explaining  that  delay,  I think  the  leaning  of 
the  court  should  be,  to  afford  to  the  plaintiff  the 
opportunity  for  such  explanation. 

Esten,  Y.  (X — This  is  a bill  for  an  account  in 
relation  to  an  alleged  partnership  in  the  execution  of 
certain  public  works  at  the  town  of  Kingston.  AsJjl?ment‘ 
my  brother  Spragge  has  entered  into  a very  full 
detail  of  the  facts  of  the  case  in  his  judgment,  it  is 
unnecessary  for  me  to  do  so.  I think  the  evidence 
in  the  cause  coupled  with  the  answers,  which 
strongly  corroborate  in  many  respects  the  plaintiff’s 
statement,  and  produce  an  unfavorable  impression 
with  regard  to  the  defendants’  case,  sufficient  to 
warrant  an  issue  for  the  purpose  of  determining 
whether  a complete  agreement  was  concluded  be- 
tween the  plaintiff  and  defendants,  as  stated  in  the 
bill,  or  whether  all  that  passed  on  the  subject  was 
mere  negotiation  and  treaty,  as  asserted  in  the  an- 
swer. It  appears  to  me,  however,  that  the  plaintiff 
has  failed  to  exercise  that  promptitude  in  the  asser- 
tion of  his  claims  which  the  nature  and  circum- 
stances of  the  case  demanded  at  his  hands.  I think 
that  when  the  defendants  excluded  him  from  their 
undertaking  in  the  manner  represented  in  the  bill 
he  should  have  instantly  commenced  proceedings  for 
the  assertion  of  his  rights.  He  would  then  have 
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1851.  appeared  in  the  light  of  a person  willing  to  share 
either  in  the  profit  or  loss  of  the  adventure,  according 
Allan.  to  the  event,  and  not  of  a person  who  waited  to  see 
what  the  event  would  be  before  he  declared  his  views . 
He  may,  however,  be  able  to  explain  this  apparent 
neglect,  to  which  I think  his  attention  has  not  been 
properly  called  by  the  answer,  and  may  have  an 
enquiry,  if  he  desire  it,  for  this  purpose  ; if  not,  I think 
the  bill  should  be  dismissed  without  costs.  If  the 
plaintiff  shall  desire  it,  refer  it  to  the  Master  to  in- 
, quire  and  state  whether  any  circumstances  had  occur- 

Julgment.  A " 

red  excusing  the  omission  of  the  plaintiff  to  file  his 
bill  in  this  Court  at  any  earlier  date  than  the  same 
was  filed,  for  the  establishment  of  the  alleged  partner- 
ship, upon  his  exclusion  by  the  defendants,  as  stated 
in  his  bill,  and  reserve  further  directions  and  costa.  If 
the  plaintiff  shall  not  desire  such  reference,  dismiss 
the  bill  without  costs. 


Applegarth  v.  Baker. 

Practice — Amendment — Costs — 13th  Order  of  1850. 

Where  a motion  is  made  to  amend  the  bill,  under  the  13th  of  the  Orders 
of  May,  1850,  a draft  of  the  proposed  amendments  must  be  laid  be- 
fore the  Court  upon  the  application,  but  it  need  not  be  set  out  in  the 
notice  of  motion. 

The  plaintiff,  upon  making  such  a motion,  will  be  required  to  satisfy  the 
Court,  first,  of  the  truth  of  the  proposed  amendment ; and,  secondly, 
of  the  propriety  and  expediency,  with  a view  to  the  ends  of  justice, 
of  permitting  the  amendment  under  all  the  circumstances,  and  at  the 
particular  stage  of  the  cause. 

With  respect  to  the  costs  of  motions  to  amend  under  the  13th  Order  of 
May,  1850,  no  general  rule  can  be  laid  down,  each  case  must  depend 
upon  its  particular  circumstances. 

|eoctobir32  This  was  a motion  to  amend  the  plaintiff’s  bill, 
after  the  time  for  doing  so  under  an  order  of  course, 
statement.  an(j  after  the  bill  had  been  amended  under  such  an 
order. 

Argument.  Mr.  Macara,  for  the  plaintiff. 

Mr.  Mowat,  for  the  defendant. 

October  3.  The  Chancellor.  — This  is  an  application  to 
amend  the  bill,  after  answer,  and  after  the  time 
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allowed  for  amendments  under  an  order  of  course,  but  1851. 
before  replication.  The  answer  to  the  amended  bill 
was  filed  on  the  15th  of  last  July,  and  the  present  Bafer< 
application  came  on  immediately  after  vacation. 

The  plaintiff  swears,  that  the  facts  which  he  seeks 
to  state  by  way  of  amendment,  the  truth  of  which  he 
verifies,  were  first  introduced  into  the  record  by  the 
answer  to  the  amended  bill;  that  they  are  there 
introduced  in  a way  inconsistent  with  the  truth  of 
the  case ; and  that  the  desired  amendments  are  ma- 
terial and  necessary,  in  his  belief,  to  his  interests. 

No  affidavit  has  been  filed  on  the  other  side.  The 
plaintiff’s  allegations  must,  therefore,  be  taken  to  be 
true ; and,  assuming  them  to  be  so,  it  is  obvious,  we 
think,  that  this  is  not  a case  to  refuse  leave  to  amend ; 
and  having  perused  the  proposed  amendments,  we 
think  them  warranted  by  the  affidavit,  and  think  the 
plaintiff  is  therefore  entitled  to  succeed  upon  the Judgmeut 
motion. 

But  although  this  case  be,  upon  its  circumstances, 
free  from  difficulty,  it  is  proper  that  we  should  refer 
to  two  points,  raised  in  argument,  of  considerable 
importance  to  the  general  practice  of  the  Court : first, 
as  to  the  form ; and,  secondly,  as  to  the  costs  of  these 
applications. 

In  framing  the  order  of  May,  1850,  it  was  our 
intention  unquestionably  to  enlarge,  in  some  respects, 
the  power  of  amendment.  With  lespect  to  one  class 
of  amendments,  technical  difficulties  were  found  to 
exist,  owing  to  the  period  of  the  application.  With 
respect  to  certain  other  classes  of  amendment,  it  was 
thought  expedient  to  substitute  a power  of  amend- 
ment in  lieu  of  other  more  dilatory  and  expensive 
modes  of  procedure  theretofore  in  use. 

But,  although  it  was  thought  right  to  enable  the 
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1851.  Court  to  overcome  all  merely  technical  difficulties 
to  amendment,  at  any  stage  of  a cause,  it  was  by  no 
Baker,  means  intended  to  place  in  the  hands  of  the  plaintiff 
an  uncontrolled  power  of  amendment,  found  liable 
by  experience  to  such  serious  abuse  (a).  The  new 
orders  will  be  found,  consequently,  more  stringent 
in  some  respects  .than  the  orders  at  present  in  force 
in  England.’  The  13th  Order  of  May,  1850,  requires 
the  plaintiff,  in  all  cases,  to  satisfy  the  court — first,  of 
the  truth  of  the  amendment ; and,  secondly,  of  its 
propriety  and  expediency  to  the  ends  of  justice,  under 
all  the  circumstances,  at  the  particular  stage  of  the 
cause.  Of  the  first  requisite  it  is  unnecessary  to 
speak.  No  general  rule  can  be  laid  down  as  to  the 
second.  It  may  involve  the  consideration  not  only 
of  the  facts  material  to  the  litigation,  but  of  all  the 
surrounding  circumstances  of  the  case.  It  involves, 
necessarily,  the  facts  of  the  proposed  amendment ; 

Judgment  but  ^ may  a^so  be  materially  affected  by  the  time  of 
the  application,  and  by  the  conduct  of  the  parties, 
both  plaintiff  and  defendant. 

In  considering  the  practical  regulations  necessary 
to  give  effect  to  the  13th  of  the  orders  of  May,  1850, 
we  have  been  impressed,  on  the  one  hand,  with  the 
necessity  of  maintaining  an  effectual  check  upon 
applications  of  this  sort  ; and,  on  the  other  hand, 
with  the  importance  ©f  avoiding,  as  far  as. possible, 
unnecessary  expense. 

With  a view  to  the  first  object,  we  think  that  the 
draft  of  the  proposed  amendment  must  be  laid  before 
the  Court  upon  the  application.  But  it  need  not  be 
set  out  in  the  notice  of  motion.  The  production  of 
the  amended  draft,  upon  the  hearing  of  the  motion 
will,  in  our  opinion,  be  sufficient  to  enable  the  par- 
ties to  discuss,  and  the  Court  to  dispose  of  the 
application. 


(a)  Wilmott  v.  Boulton,  ante  Vol.  I.,  p.  479. 
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With  respect  to  the  costs  in  these  cases,  it  is  1851. 
impossible  to  lay  down  any  general  rule.  Applica- 
tions  of  this  kind  may  be  so  proper,  and  so  necessary,  Ba^r. 
as  to  make  it  obviously  fitting  that  the  costs  should 
be  costs  in  the  cause.  On  the  contrary  it  may 
become  necessary  to  modify  that  result  by  visiting 
with  costs  either  the  party  applying,  or  the  party  op- 
posing the  application.  Each  case  must  depend  upon 
its  particular  circumstances. 

Here,  we  think  that  the  costs  should  be  costs  in  the 
cause. 


Robertson  y.  Meyers. 

Practice — Decree — Set  Of. 

Where  the  decree  in  a cause  directs  sums  of  money  to  be  paid  recipro- 
cally by  the  parties,  but  is  silent  as  to  setting  off  one  sum  against  the 
other,  that  object  cannot  afterwards  be  attained  upon  motion  ; to  do 
so,  the  cause  must  be  re-heard. 

The  decree  made  in  this  cause  directed  certain  sept’r  23  & 
sums  of  money  to  be  paid  by  the  defendant  to  the  00  er 
plaintiff,  as  also  certain  other  sums  from  the  plaintiff 
to  defendant ; and  that  the  defendant  should  pay  to  statement 
the  plaintiff  his  costs  of  the  suit  as  between  solicitor 
and  client,  in  terms,  on  payment  of  certain  moneys 
directed  to  be  paid  by  the  plaintiff  to  the  defendant. 

On  taking  the  accounts  in  the  Master’s  office,  the 
plaintiff  was  proved  to  bo  indebted  to  the  defendant 
to  a large  amount,  notwithstanding  which  the  plaintiff 
refused  to  allow  the  costs  taxed  to  him  to  be  set  off 
against  that  sum,  and  had  proceeded  by  subpoena  to 
enforce  payment  of  his  costs. 

Mr.  Turner,  for  the  defendant,  now  moved  that  an  . 

Argument 

order  might  be  made,  directing  the  Master  to  deduct 
the  costs  taxed  to  the  plaintiff  from  the  sum  proved 
due  by  him  to  the  defendant,  citing  1 Smith's 
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1851.  Chancery  Practice  694.  Unless  this  course  is  allowed 
to  be  taken,  the  plaintiff  will  be  enabled  to  receive  a 
Meyers.  large  sum  from  the  defendant  for  costs,  while  at  the 
same  time  the  defendant  has  a claim  greatly  exceeding 
the  amonnt  of  those  costs  against  the  plaintiff,  to 
recover  which  the  defendant  will  be  left  to  his 
personal  remedy  against  the  plaintiff,  who  is  insol- 
vent. 

Mr.  McDonald,  for  the  plaintiff,  submitted  that  the 
motion  could  not  be  granted,  as  it  amounts  to  a vary- 
ing of  the  decrees  made  in  the  cause,  and  which  could 
only  be  effected  by  having  the  cause  re-heard. 

October  3 Esten,  V.  C.* — The  decree  in  this,  case  referred 
it  to  the  Master  to  enquire  what  the  defendant  had 
judgment,  paid  for  a certain  judgment  against  the  plaintiff, 
obtained  by  other  parties  and  assigned  to  the  defen- 
dant, and  what  the  plaintiff  had  paid  in  respect  of  it ; 
and  if  the  sums  so  paid  should  equal  what  #was  paid 
for  the  judgment  by  the  defendant,  he  should  enter 
satisfaction  Jon  the  roll ; if  not,  the  plaintiff  was  to 
pay  the  balance  with  interest.  The  decree  also 
directed  the  Master  to  inquire  what  consideration 
the  defendant  had  paid  for  the  assignment  of  a cer- 
tain agreement  made  by  the  plaintiff  with  other 
parties ; and  if  it  should  appear  that  the  defendant 
had  paid  less  than  the  value  of  the  agreement,  he 
was  declared  a trustee  of  it  for  the  plaintiff ; but  if 
he  had  paid  the  full  value  of  the  agreement,  then  the 
Master  was  to  inquire  what  remained  due  in  respect 
of  the  agreement,  and  the  agreement  was  to  be 
specifically  performed;  and  the  decree  proceeds  to 
direct  that  upon  payment  by  the  plaintiff  of  what 
remained  due  under  it,  the  defendant  should  pay  to 
the  plaintiff  the  costs  of  the  suit  up  to  the  hearing, 


* The  Chancellor  was  concerned  in  the  cause  while  at  the  bar,  and 
Spragge,  V.C.,  had  not  heard  the  argument. 
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as  between  solicitor  and  client.  The  Master  found  1851. 
that  the  defendant  had  paid  for  the  judgment  con- 
siderably  less  than  was  due  upon  it,  and  that  the  Meyer8- 
consequent  deduction  from  the  balance,  which  had 
appeared  on  the  settlement  between  the  parties  to  be 
due  from  the  plaintiff  to  the  defendant,  reduced  that 
balance  to  about  77 ?.,  which,  with  the  interest  on  it 
to  the  date  of  the  report,  amounted  to  the  sum  of  about 
100?.,  and  that  nothing  had  been  paid  by  the  plaintiff 
to  the  defendants  towards  the  satisfaction  of  the  judg- 
ment. The  Master  also  found  that  the  defendant  had 
paid  300?.  for  the  assignment  of  the  agreement,  which 
has  been  mentioned,  and  that  the  sum  of  91?.  or 
thereabout  remained  due  under  it,  upon  which  he 
computed  interest  to  the  date  of  his  report.  The 
cause  was  then  heard  on  further  directions ; upon 
which  occasion  the  plaintiff  was  ordered  to  pay  the 
defendant  the  sum  due  upon  the  judgment  within 
fourteen  days  after  service  of  that  order;  and  thejudgment 
plaintiff  not  insisting  that  less  than  the  real  value  had 
been  paid  for  the  assignment  of  the  agreement,  it 
was  referred  to  the  Master  to  ascertain  more  particu- 
larly what  remained  due  by  virtue  of  it,  and  the 
plaintiff  was  directed  to  pay  the  amount  which 
should  be  found  due,  and  to  deliver  certain  deeds,  &c.,  - 
within  fourteen  days  after  service  of  that  order  and 
of  the  report ; and  the  defendant  was  directed  to 
perform  the  agreement  on  his  part.  The  present 
application  is  for  an  order  that  the  costs  payable  by 
the  defendant  to  the  plaintiff  under  the  original  decree 
may  be  deducted  from  the  sums  directed  by  that 
decree,  and  the  decree  on  further  directions  to  be 
paid  by  the  plaintiff  to  the  defendant.  The  applica- 
tion raised  the  simple  question,  whether,  when  the 
decree  has  directed  the  payment  of  sums  of  money 
by  the  parties  to  each  other  reciprocally,  but  has  not 
directed  any  set-off  as  to  those  sums,  this  object  may 
be  attained  by  an  order  to  be  made  on  motion  with- 
out a re-hearing.  It  is  observable  that  two  opportu- 

i c VOL.  II. 
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1851.  nities  had  occurred  of  directing  what  is  now  sought, 
Robert^  and  that  on  neither  occasion  had  it  been  asked  for  or 
Meyers,  ordered.  It  may,  I think,  be  conceded,  that  if  what 
is  now  sought  had  been  asked  for  - at  the  original 
hearing  it  would  have  been  directed,  as  it  seems 
clear  that  the  solicitor’s  lien  is  only  upon  the  balance 
remaining  due  after  all  proper  off-sets  have  been 
made  in  regard  to  sums  reciprocally  due  between 
the  parties.  When  the  matter  was  first  mentioned* 
the  application  seemed  to  me  to  be  a reasonable  one, 
nor  did  it  strike  me  at  the  time  that  it  could  be 
assimilated  to  a variation  of  the  decree.  Upon  refer- 
ring to  the  authorities,  it  seems  clear  that,  previously 
to  the  case  of  Shine  v.  Gough  (a),  a mere  clerical 
mistake  in  a decree,  arising  from  an  accidental  slip  or 
omission,  would  be  amended  on  motion  or  petition 
but  that  if  the  proposed  alteration  exceeded  these 
limits  a re-hearing  was  necessary,  although  what 
judgment,  was  sought  would  have  been  granted  had  it  been 
asked  at  the  hearing  or  sought  upon  an  application 
to  rectify  the  minutes  (6). 

In  the  case  of  Shine  v.  Gough , an  application  was 
made  for  the  purpose  of  effecting  a set-off  of  costs  at 
law  and  equity,  not  directed  by  the  decree.  The 
only  objection  made  had  reference  to  the  effect  of 
» this  proceeding  upon  the  solicitor’s  lien ; and  Lord 
Manners , considering  that  the  claim  of  the  solicitor 
offered  no  obstacle  to  the  proposed  arrangement, 
although  he  thought  that  in  strictness  a re-hearing 
was  necessary,  made  the  order.  This  decision  oc- 
curred in  1811,  and  in  1822  a similar  application 
was  made  in  the  case  of  Rumney  v.  Beale  (c),  the 
latest  case  to  which  I have  been  referred,  except  that 
the  costs,  between  which  it  was  attempted  in  this 

(a)  2 B.  & B.  33.  ( b ) Taylor  v.  Popham,  15  Ves.  72  ; F'ell  v.  Lut- 

eriage,  Barn.  319;  Harmerv.  Harris,  I Russ.  155;  Wallis  v.  Thomas, 

7 Ves.  292  ; Pickard  v.  Matheson,  id.  293  ; Wallis  v.  Parkinson,  3 
Leo.  233  ; Brackenbury  v.  Brackenbury,  2 J.  & W.  391  ; Colman  v. 
Sarrell,  2 Cox.  206.  (r)  10  Pri.  113. 
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case  to  effect  a set-off,  were  altogether  in  the  equity  1851. 
suit.  It  was  objected  that  the  application  came  too 
late  after  the  decree  had  been  passed  and  acted  upon,  Meyers, 
■and  the  motion  was  refused  without  costs.  Mr. 

Daniel  considers  that  these  two  judgments  are  to  be 
reconciled  by  the  fact  that  in  Shene  v.  Gough  the 
objection  was  not  taken,  whereas  in  liumney  v. 

Beale  it  was.  It  seems  clear,  therefore,  that  before 
the  general  order  of  1828,  relating  to  the  correction  of 
clerical  errors  in  decrees,  a re-hearing  was  necessary 
in  order  to  obtain  a set-off  as  to  sums  reciprocally 
due  between  the  parties,  if  such  set-off  had  not  been 
provided  for  by  the  decree.  The  only  question  then 
is,  whether  the  general  order  of  1828  has  made  any 
difference  in  this  respect,  and  I do  not  think  it  has. 

It  does  not  appear  to  me  that  the  omission,  which  it 
is  the  object  of  this  application  to  remedy,  can  be 
regarded  as  a clerical  mistake  within  the  meaning 
of  this  order,  and  therefore  I think  that  the  motion  judg.ment# 
must  be  refused  with  costs.  This  is  predicated  upon 
the  decree  directing  that  the  agreement  which  has 
been  mentioned  was  to  be  specifically  performed  by 
the  defendant  upon  payment  to  him  by  the  plaintiff* 
of  what  should  appear  to  remain  due  under  it,  which 
perhaps  is  the  proper  construction  of  the  decree ; but 
supposing  it  to  be  interpreted  according  to  the  letter, 
directing  that  on  payment  by  the  plaintiff  to  the 
defendant  of  what  remained  due  under  the  agreement, 
the  defendant  should  pay  to  the  plaintiff  the  cost  of 
the  suit  as  between  the  solicitor  and  client,  then  this 
application  is  wholly  unnecessary,  and  the  result 
must  be  the  same ; for  in  this  case  the  plaintiff*  can- 
not demand  his  costs  until  he  has  paid  what  is  due 
under  the  agreement ; in  other  words,  the  decree  in 
effect  orders,  as  to  this  amount,  the  very  set-off  which 
it  is  the  object  of  the  application  to  obtain.  The 
proceeding  up  stairs  makes  no  difference  in  the  result 
upon  this  construction  of  the  decree ; because,  if  by 
means  of  that  proceeding  the  money  due  under  the 
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1851.  agreement  has  been  paid,  the  costs  ought  to  be  paid 
if  not,  the  plaintiff  must  pay  what  remains  due  under 
Meyers.  agreement  before  he  can  claim  his  costs.  I have 
already  said  that  my  impression  is  against  this  con- 
struction of  the  decree. 


SAUNDERSON  V.  C ASTON. 

Practice — Final  Foreclosure. 

October  3,  It  is  not  necessary  for  the  mortgagee  to  remain  at  the  place  appointed 
Se  ^*19  by  tbe  Master’s  report  during  all  the  time  limited  for  the  payment  of 
p ‘ the  mortgage  money  ; his  attendance  so  early  as  to  allow  a reasonable 
time  for  payment  of  the  mortgage  money  before  the  expiration  of  the 
hour  named  will  be  sufficient. 


statement.  This  was  a motion  for  the  final  order  of  foreclosure.- 

The  affidavit  of  the  plaintiff  stated  that  he  had 
attended  at  the  place  named  in  the  Master’s  report 
for  about  half  an  hour  before  the  expiration  of  the 
time  appointed  for  the  payment  of  the  amount  found 
due,  and  negatived  the  payment  of  the  money. 

Argument.  Mr.  Mowat,  for  the  plaintiff,  now  moved  for  the 
final  order  of  foreclosure,  referring  to  Scott  v.  Saun- 
ders (a),  and  an  anonymous  case  in  1 Golly ers 
Reports  273  as  authorities  to  shew  that  the  plaintiff 
was  not  bound  to  be  present  either  in  person  or  by 
attorney  during  the  whole  of  the  two  hours  limited  by 
the  report  for  the  payment  of  the  money. 

The  Chancellor. — The  plaintiff  moved  for  the 

October  3.  r 

final  order  of  foreclosure,  not  upon  the  ordinary  afhda- 
judgment.  vit  0f  attendance  during  the  period  specified  in  the 
order  nisi,  but  upon  an  attendance  for  about  the  last 
half  hour  of  that  period. 

Scott  v.  Saunders , and  the  anonymous  case  in  1 
Golly er  273  were  cited. 

Those  cases  are  not  altogether  satisfactory.  The 
order,  properly  construed,  would  seem  to  allow  the 


(a)  1 6 Law  Times,  209. 
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mortgagor  the  entire  time  specified  for  payment ; and  1851. 
therefore  to  debar  a mortgagee,  who  may  have  render- 
ed  payment  impossible  during  any  part  of  that  period,  CaJt'on. 
from  obtaining  his  final  order. 

The  cases  cited,  however,  seem  to  have  proceeded 
upon  the  principle  that  the  time  is  fixed  for  the  con- 
venience of  both,  and  that  it  is  therefore  the  duty  Judgment, 
of  both  to  await  its  expiration.  Upon  this  construc- 
tion, the  attendance  of  the  mortgagee  so  early  as  to 
allow  a reasonable  time  for  payment  of  the  mortgage 
money  before  the  expiration  of  the  time  limited  would 
be  sufficient. 

% 

This  seems  to  us  to  be  a reasonable  view  of  the 
position  of  the  parties.  Its  adoption  cannot,  we  think, 
work  injustice,  and  will  have  the  effect  of  obviating 
the  inconvenience  arising  from  such  an  accidental 
omission  as  occurred  here. 

Upon  this  ground,  and  upon  the  authority  cited, 
we  think  the  plaintiff’s  affidavit  sufficient,  and  that 
he  is  entitled  to  the  order  absolute. 


Howcutt  v.  Rees. 

Practice — Enlarging  publication. 

Qucere — Whether,  upon  an  application  by  the  plaintiff  for  a stay  of  September  6 
proceedings  to  which  the  court  considered  him  not  entitled,  an  en-  & October  3- 
largement  of  publication  can  be  ordered,  when  an  order  in  that  form 
would  partially  accomplish  what  the  plaintiff  desired  by  his  motion. 

'Qucere  also — Whether  the  court  would  enlarge  publication  so  as  to 
enable  a plaintiff  to  be  present  at  the  viva  voce  examination  of  the 
defendant,  where  such  examination  had  been  postponed  by  an  acci- 
dent, of  which  the  defendant  or  his  solicitor  was  the  unintentional 
cause,  till  after  the  plaintiff ’s  departure  from  the  province  on  pressing 
business,  and  the  plaintiff  swore  that  it  was  necessary  for  his  interests 
that  he  should  be  present. 

Mr.  McDonald  for  the  plaintiff,  Argument 

Mr.  Gwynne,  Q.  C.,  for  the  defendant. 

Esten,  V.  C.* — In  this  case,  the  defendant’s  ex-  October  3. 
animation,  pursuant  to  appointment,  was  prevented  Judgment. 


The  Chancellor  had  been  concerned  in  the  case  while  at  the  bar. 
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1851.  by  the  defendant’s  indisposition.  This  obstacle 
'5^^'  having  been  removed,  and  the  examination  having 
itles.  been  commenced  and  having  proceeded  for  some 
time,  it  was  stopped  by  the  inability  of  the  defendant 
to  produce  a ma)p  or  plan,  which  was  mentioned  in 
the  course  of  his  examination,  and  the  production  of 
which  seemed  necessary  for  its  effectual  prosecution. 
A future  day  was  appointed  for  continuing  the  ex- 
amination, and  producing  the  map  or  plan,  for  which 
the  defendant  was  in  the  meantime  to  make  a search  ; 
but  the  plaintiff  being,  as  he  alleged,  under  the 
necessity  of  proceeding  forthwith  to  England,  ob- 
tained from  the  Court  leave  to  apply,  upon  notice 
upon  the  day  appointed  for  resuming  the  examination, 
in  case  the  map  or  plan  should  not  then  be  produced, 
for  an  order  staying  proceedings  in  the  suit,  and  pro- 
hibiting any  disturbance  of  the  plaintiff’s  possession 
of  the  property  in  question  during  the  plaintiff’s 
Judgment,  absence.  When  the  day  arrived,  the  map  was  not 
produced,  and  the  plaintiff  made  the  motion  of  which 
he  had  given  notice.  This  was  granted  in  part  on]y. 
The  Court  refused  an  injunction  in  terms  of  the 
notice,  because  it  was  not  prayed  by  the  bill,  but 
granted  an  injunction  in  terms  of  the  prayer  of  the 
bill,  which  it  considered  within  the  terms  of  the 
notice ; it  refused,  however,  to  stay  the  proceedings 
in  the  suit,  because,  independently  of  other  reasons 
which  it  was  unnecessary  to  consider,  it  was  not 
alleged  that  it  was  necessary  for  the  protection  of  the 
plaintiff*  ’s  interests.  This  application  is  now  re- 
newed upon  an  allegation  of  that  nature.  The 
grounds  upon  which  it  rests  are,  that  the  plaintiff  has 
exerted  all  proper  diligence  in  the  prosecution  of  the 
suit ; that  he  has  been  prevented  from  examining  the 
defendant,  first  by  his  indisposition,  then  by  his 
default ; that  he  could  not  proceed  with  his  examina- 
tion without  being  personally  present  himself;  that 
this  was  impossible  by  reason  of  his  presence  being 
required  for  some  time  in  England ; and  that  he 
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could  not  safely  examine  his  witnesses  without  first  1851. 
examining  the  defendant.  If  these  facts  are  true 
the  court  will  enlarge  publication,  should  it  be  neces- 
sary — in  order  to  enable  the  plaintiff  to  complete  the 
examination  of  the  defendant  and  his  witnesses  ; and 
as  this  is  the  more  regular  and  usual  course,  and  will 
not  involve  any  restriction  of  the  rights  of  the  defen- 
dant, which  should  not  be  resorted  to  without  abso- 
lute necessity,  I think  the  present  application  should 
be  refused,  but  under  the  circumstances,  without 
costs,  the  defendant  having  by  his  neglect  placed  the 
plaintiff  in  a position  in  which  it  was  not  unreason- 
able for  him  in  his  anxiety  to  stand  right  with  the 
court  to  make  an  application  like  the  present,  al- 
though the  court  does  not  think  it  necessary  at  present 
to  interfere.  Nothing  that  I have  a said  is  to  be  con- 
strued by  the  plaintiff  into  an  encouragement  to 
expect  that  publication  will  be  enlarged  in  his  favor ; 
but  if  the  case  which  he  makes  for  the  purpose  of  the  judgment, 
present  application  is  true,  of  which  “of  course  the 
Court  would  require  to  be  clearly  convinced,  I think 
it  would  be  proper  to  give  him  relief  in  this  way, 
provided  that  no  unreasonable  delay  should  in  the 
meantime  have  occurred. 

Spragge,  V.  C. — From  what  has  been  before  the 
Court  in  this  case,  I can  easily  conceive  that  it  may 
be -material  to  the  interest  of  the  plaintiff  that  he 
should  be  present  at  the  examination  of  the  defendant, 
to  suggest  questions  and  give  information  to  his 
council  in  relation  to  points  arising  upon  such  ex- 
amination ; and  he  has  made  affidavit  that  it  is 
material  to  his  rights  in  this  suit  that  he  should  be 
so  present.  On  the  19th  of  May  last  he  made  affi- 
davit to  the  effect  that  urgent  and  important  business 
required  his  presence  in  Europe,  whither  it  was 
necessary  that  he  should  proceed  immediately,  and 
that  he  would  be  obliged  to  leave  on  the  following 
day.  He  states,  in  the  same  affidavit  that  he  had. 
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1851.  for  three  weeks  previously,  remained  in  Toronto 
solely  for  the  purpose  of  being  present  at  the  ex- 
amination  of  the  defendant.  He  is  now  absent  in 
England,  and  is  to  return  to  Toronto  in  November 
next,  and  he  asks  that  proceedings  (other  than  any 
that  may  be  taken  by  consent)  may  be  stayed  in  the 
meantime.  The  defendant  opposes  this,  stating, 
among  other  things,  that  he  himself  contemplates 
visiting  Europe  in  the  course  of  the  coming  fall. 


Judgment. 


In  disposing  of  this  application,  it  is  proper  to 
remember  that  it  has  not  been  the  fault  of  the  plaintiff 
that  the  defendant  has  not  been  examined  long  ago. 
The  seventh  of  May  was  appointed  for  his  examina- 
tion ; it  was  postponed  to  the  ninth  on  account  of  his 
alleged  illness,  and  on  that  day  again  postponed 
upon  affidavits  and  medical  certificates  of  his  ina- 
bility, from  illness,  to  attend ; the  plaintiff  then  gave 
notice  of  a motion  for  the  postponement  of  the 
examination  till  his  return  from  England,  when  the 
defendant  attended  Court  to  undergo  his  examina- 
tion ; a difficulty  then  occurred  in  consequence  of 
the  defendant  not  producing  a map,  in  relation  to 
which  the  defendant  desired  to  examine  him  ; this 
map  he  stated  he  had  placed  in  the  hands  of  his 
solicitor,  who  was  then  absent  at  or  in  the  neighbor- 
hood of  Woodstock ; search  was  made  for  it  in  the 
solicitor’s  office  but  with  no  result;  some  progress 
was  made  with  the  examination  of  the  defendant, 
but  without  the  map  it  could  not  be  completed — this 
was  on  the  twentieth  of  May  last,  the  day  on  which 
the  paintiff  was  to  leave  for  England,  and  on  which 
I believe  he  actually  did  leave ; the  examination  was 
broken  off,  and  the  map  was  on  that  day  discovered 
by  the  clerk  of  the  defendant’s  solicitor,  who  pro- 
posed that  the  examination  should  be  resumed  on  the 
following  day,  the  day  after  that  on  which  the  plain- 
tiff was  to  leave  Toronto. 


The  examination  of  the  defendant  in  the  presence 
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of  the  plaintiff  was  thus  defeated.  The  map  thus  1851. 
mislaid  and  discovered  ought  to  have  been  brought  vJowcutT 
in,  on  the  order  for  the  production  of  books  and  papers,  Rges 
obtained  on  the  twentieth  of  March  last.  The  in- 
opportune illness  of  the  defendant  occurring  on  the  eve 
of  the  plaintiff’s  departure  for  England  was,  of 
course,  the  defendant’s  misfortune,  but  nevertheless 
an  obstacle  which  defeated  his  intended  examination 
in  the  presence  of  the  plaintiff.  The  absence  of  the 
map  was  the  defendant’s  wrong ; and  first  by  the  one 
cause  and  then  by  the  other,  that  has  been  prevented 
which  the  plaintiff  has  sworn  to  be,  and  which  there 
is  reason  to  believe  really  is,  material  to  his  rights  in 
this  suit. 

The  defendant  complains  of  the  delay  as  tying  up 
the  property  in  question,  which  he  says  prevents  his 
disposing  of  adjoining  property,  as  he  is  desirous  of 
doing.  I think  the  delay  is  not  to  be  laid  at  the 
plaintiff’s  door.  Under  all  the  circumstances,  I think  Judgment* 
it  would  not  be  just  to  the  plaintiff  that  he  should  be 
in  effect  forced  to  proceed  in  his  suit  by  the  examina- 
tion of  the  defendant  or  his  witnesses  at  a disad- 
vantage. 

In  his  present  application  he  perhaps  asks  too 
much,  as,  if  granted  in  the  terms  in  which  it  is  asked, 
it  would  postpone  the  examination  of  the  defendant’s 
witnesses  as  well  as  the  plaintiff’s.  The  defendant, 
however,  makes  no  objection  on  this  score. 

The  application  might  certainly  have  been  in 
another  shape — viz.,  to  enlarge  publication  ; but  it  is 
not  made  upon  grounds  upon  which  such  appli- 
cations are  ordinarily  made ; and  in  asking  in  direct 
terms  for  that  which  he  desires,  and  thus  drawing  to 
it  the  defendant’s  attention,  I cannot  think  that  he  is 
wrong. 

It  would  be  premature  to  give  any  opinion  now, 
as  to  what  course  it  would  be  proper  to  adopt  in  the 
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1851.  event  of  the  defendant  leaving  the  province  before  the 
plaintiff  has  an  opportunity  of  being  present  at  his 
ReeS  examination.  I will  only  say,  that  I -think  it  cannot 
be  doubted  that  neither  ought  the  defendant  to  gain 
anything  nor  the  plaintiff  to  lose  anything  by  the 
failure  which  has  occurred  to  have  an  effectual 
examination  of  the  defendant. 

judgment.  j COnfess,  I think  it  would  be  proper  to  grant  so 
much  of  the  plaintiff’s  application  as  relates  to  the 
defendant’s  examination  and  the  examination  of  the 
plaintiff’s  own  witnesses.  If  for  this  purpose  an 
enlargement  of  publication  should  be  necessary,  as 
it  probably  will  be,  he  will  be  under  the  necessity  of 
making  such  application. 


Fraser  v.  Sutherland. 


Confidential  communications — Valuable  consideration — Parties. 


June  10  and 
October  3. 


The  communications  from  a debtor  to  his  solicitor  in  reference  to  a 
compromise  which  the  debtor  desired  his  solicitor  to  effect  with  his 
creditors,  and  on  which  communications  the  solicitor  acted  and  at 
length  effected  the  compromise,  are  not  privileged,  and  the  solicitor’s 
evidence  of  them  is  admissable; 

Where  a debtor,  in  order  to  effect  a compromise  with  his  creditors, 
offered  a mortgage  on  certain  property,  which  property  he  represented 
as  belonging  to  another  person,  who  desired  to  assist  him,  and  the 
creditors  accepted  the  offer  and  took  the  mortgage,  but  afterwards 
discovered  that,  before  it  was  executed,  the  debtor  had  obtained  a 
conveyance  of  the  property  to  himself : Held, , that  such  conveyance 
was,  under  the  circumstances,  subject  to  the  mortgage. 

A mortgage  to  creditors,  to  secure  their  debts,  is  a sufficient  valuable 
consideration  to  give  a prior  registered  conveyance  precedence  over  a 
conveyance  previously  executed,  but  registered  subsequently. 

To  a bill  of  foreclosure  brought  by  the  trustees  to  whom  the  mortgage 
had  been  executed  for  the  benefit  of  certain  creditors  of  the  mortgagor, 
such  creditors  are  not  necessary  parties. 


statement.  The  bill,  in  this  case,  was  filed  on  the  10th  day  of 
July,  1850,  by  Douglas  Fraser , Malcolm  Gamerori 
and  John  Young — trustees  of  the  late  firm  of  Farish} 
Sons  and  Company — JEneas  S.  Kennedy , George 
Fislcin,  Archibald  Kerr  and  Thomas  C.  Kerr,  who 
sued  as  well  on  their  owu  behalf  as  on  behalf  of 
all  others,  the  creditors  of  John  McDonald,  enu- 
merated in  the  indenture  of  mortgage  mentioned 
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in  the  said  bill,  and  who  should  come  in,  seek  1851, 
relief  by,  and  contribute  to,  the  expenses  of  the  suit, 
and  stated,  that  by  an  indenture  dated  the  31st  day  Sutherland, 
of  March  1847,  made  between  James  Sutherland  (the 
defendant)  of  the  one  part,  and  the  said  Douglas 
Fraser , as  trustee  for  certain  individuals  and  co-part- 
nerships setting  forth  their  names,  (about  nineteen 
in  number,)  and  the  other  plaintiff’s  of  the  other  part ; 
certain  premises  therein  mentioned  and  described 
were  conveyed  to  the  said  Douglas  Fraser  in  Trust 
for  the  said  persons  and  partnership  firms,  subject  to 
redemption  on  payment  by  McDonald,  to  the  said 
parties  of  their  demands  against  him.  Default  in 
payment  was  then  alleged,  and  a decree  of  foreclosure 
prayed  against  the  defendant  Sutherland. 

On  the  8th  of  November  following  Sutherland  put  in 
his  answer,  admitting  the  execution  of  the  mortgage, 
the  granting  to  McDonald  thereupon  of  time  for  pay- 

b b r r J Judgment. 

ment  of  the  sums  secured  to  his  said  creditors,  and 
stated  that  “ he  hath  parted  with  all  his  interest  in 
the  said  mortgaged  premises  to  the  said  John  Mc- 
Donald, and  this  defendant  hath  not  and  doth  not 
pretend  to  have  or  claim  any  title,  estate  or  interest  in 
the  said  mortgaged  premises.” 

The  plaintiff,  on  Sutherland's  answer  coming  in, 
amended  his  bill,  by  making  McDonald  a party, 
setting  forth  the  fact  of  a conveyancejjto  McDonald, 
but  which  although  executed  previously  was  not 
registered  until  after  the  deed  of  trust,  and  charging 
that  McDonald  was  bound  by  the  conveyance  exe- 
cuted by  Sutherland. 

Mr.  Crickmore  for  the  defendant,  McDonald. — 

This,  although  termed  by  the  plaintiff  a creditor’s Argument' 
suit,  in  realit}^  is  a suit  of  foreclosure,  and  submitted 
that  all  the  creditors  ought  to  have  been  made  parties, 
citing  Michie  v.  Charles  (a),  Forsythe  v.  Drake  (b). 


(a)  Ante  Vol.  p.  125.  (b)  lb.  223. 
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1851. 

Fraser 

v. 

Sutherland. 


Argument. 


October  3. 
Judgment. 


Mr.  Read  for  the  plaintiff.  The  rule,  I submit  is, 
that  if  a trustee  file  a bill,  he  may  do  so  on  behalf  of 
himself  and  all  those  for  whom  he  has  been  appointed 
to  act  in  that  capacity ; but  if  he  is  proceeded  against, 
then  the  creditors  must  be  brought  before  the  Court. — 
Bateman  v.  Margerison  (a),  Lamb  v.  Bradstock  (b). 
Again,  the  question  of  the  practicability  of  bringing 
parties  before  the  Court  is  always  to  be  decided  by 
the  Court. — Weld  v.  Bonham  (c),  Cockburn  v.  Thorny* 
son  (d).  The  defendant  himself  shows  how  unwise 
it  would  have  been  to  have  made  all  the  creditors 
parties,  for,  in  his  answer,  he  states  that  the  greater 
portion  of  them  had  been  already  paid  their  claims. 

Another  objection  was  taken  by  Mr.  Crickmore, 
as  to  the  admissibility  of  the  evidence  of  Mr.  D. 
Fraser,  who  had  been  acting  as  attorney  in  effecting 
an  arrangement  with  McDonald's  creditors.  This 
point,  however,  is  fully  stated  in  the  judgment. — 
Hills  v.  Nash  (e),  Jones  v.  Pugh  (/),  Lyster  v.  Turner 
(g),  Weeks  v.  Argent  (h),  Griffith  v.  Davies  (i), 
Hibbert  v.  Knight  (j),  were  also  cited. 

Mr.  Crickmore  also  referred  to  Doe  Cronk  v.  Smith 
(Jc)  and  Neeson  v.  Eastwood  (l),  to  shew  that  even 
admitting  the  evidence  of  Fraser,  the  nature  of  which 
is  also  set  forth  in  the  judgment,  there  was  not  suffi- 
cient to  postpone  McDonald' s claim,  so  as  to  let  in 
plaintiffs  mortgage. 

The  Chancellor. — In  this  foreclosure  suit,  Suth- 
erland had  been,  originally,  the  sole  defendant.  His 
answer  alleged  that  he  had  conveyed  the  estate  to  one 
McDonald  prior  to  the  mortgage  which  is  the  foun- 
dation of  the  present  suit,  and  disclaimed,  in  conse- 
quence all  interest  in  the  premises. 

(i a ) 6 Hare  496.  (£)  7 Beav.  500.  (c)  2 S.  & S.  91.  ( d ) 16  Ves. 

321.  {e)  1 Ph.  594.  (/)  lb.  96.  (, g ) 10  Jurist  751.  (A)  16  M.  & 

W.  817.  (*)  5 B.  & Ad.  502.  (/)  2 Exch.  R.  11.  (A)  7 U.  C.  Q. 

B.  R.  376.  (/)4  U.  C.  Q.  B.  R.  271. 
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The  bill  was  then  amended  by  making  McDonald  1851. 
a Party-  '-E2T 


The  amended  bill  asserts  the  plaintiff’s  title  to  a 
decree,  notwithstanding  the  conveyance  to  McDonald, 
on  two  grounds — first,  because,  the  premises  being 
subject  to  the  operation  of  the  registry  laws,  the 
mortgage  deed  had  been  registered  prior  to  the 
conveyance  to  McDonald ; secondly,  because  the 
mortgage  had  been  executed  at  the  instance  of  Mc- 
Donald and  for  his  benefit. 


Upon  the  argument,  the  learned  counsel  for  the 
defendants  relied  upon  the  conveyance  to  McDonald 
as  a bar  to  the  relief  sought  by  the  bill ; he  argued 
that  the  registry  laws  did  not  apply,  this  mortgage 
not  having  been  executed  “ for  a valuable  considera- 
tion,” as  he  contended,  within  the  meaning  of  those 
acts  ; he  objected  to  Fraser’s  testimony  as  inadmis-  Judgment 
sible,  and  also  that  the  suit  was  imperfect  for  want  of 
parties. 

We  think  this  evidence  clearly  admissible.  The 
defendant,  McDonald,  being  in  difficulty,  as  it  ap- 
pears, and  absent  from  this  province,  employed  Mr. 

Fraser  as  his  solicitor  to  negotiate  a compromise 
with  his  creditors.  All  their  communications  were  by 
letter.  McDonald,  after  some  ineffectual  proposals 
which  we  need  not  notice,  made  a definite  proposition 
to  pay  a specified  sum  by  certain  instalments,  and  to 
procure  his  friend  Sutherland  (the  other  defendant,) 
to  secure  the  due  fulfilment  of  those  terms,  by  mort- 
gage of  real  estate.  The  defendant  now  objects  to  his 
solicitor  giving  evidence  of  the  communications,  which 
are,  as  he  contends,  privileged. 

This  objection  seems  to  us  plainly  untenable. 

These  communications,  whether  we  regard  their 
nature,  the  purpose  of  their  communication,  or  what 


446 


CHANCERY  REPORTS. 


1851.  has  taken  place  in  accordance  with  that  purpose,  are 
altogether  wanting  in  that  confidential  character 

Sutherland,  which  would  entitle  them  to  be  held  as  privileged. 

McDonald , having  himself  considered  and  determined 
the  proposal  which  it  would  be  for  his  advantage  to 
make,  communicates  that  proposal  to  his  solicitor, 
not  for  the  purpose  of  advice  or  modification,  but  in 
order  that  it  might  be  submitted,  in  its  then  shape,  to 
his  creditors.  The  terms  so  proposed  had  been 
already  divulged  by  the  solicitor  in  accordance  with 
the  instructions  of  his  client ; they  were  submitted  to 
his  creditors,  accepted  by  them,  and  have  been 
acted  on  ever  since.  Communications  of  such  a 
character,  made  for  such  a purpose,  and  so  dealt  with, 
cannot,  without  manifest  confusion,  be  termed  con- 
fidential (a). 

The  evidence  being  admissible,  then,  it  is  perfectly 
plain  that  this  defence  wholly  fails.  McDonald 

Judgment,  r J . 

proposes  to  secure  the  debts  of  his  various  creditors 
by  a mortgage  of  the  premises  in  question  in  the 
cause,  to  be  executed  by  the  other  defendant  (Suther- 
land), to  whom,  according  to  the  registry,  they 
appeared  to  belong,  although  McDonald  himself  was, 
^ in  fact,  at  the  period  in  question,  the  owner  in  fee, 
this  proposal  is  accepted  ; the  creditors  sign  the 
letter  of  license ; and  Sutherland  executes  the  mort- 
gage in  question.  But,  the  period  of  payment  hav  ing 
arrived,  the  creditors,  seeking  to  avail  themselves  of 
this  security,  are  met  by  McDonald  in  a way  which, 
if  successful,  would  be  a disgrace  to  the  administra- 
tion of  justice  in  this  court.  He  says,  you  cannot 
prevail,  for  at  the  time  that  I succeeded  in  inducihg 
you  to  accept  of  the  security — the  full  benefit  of 
which  I have  received — Sutherland  had,  in  truth, 
no  title ; I was  myself  at  that  period,  and  am  still  the 


{a)  Griffith  v.  Davis,  5 B.  & Ad.  502  ; Weeks  v.  Argent,  16  M. 
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owner  in  fee,  and  your  deed  is,  for  that  reason,  mere  1851. 
waste  paper.  Whatever  may  have  been  the  intention 
of  these  parties  originally,  this  defence  cannot  be  Suth  Jland. 
characterised  as  other  than  a flagrant  attempt  to 
perpetrate  a very  gross  fraud.  Were  there  no  autho- 
rity it  would  be  our  duty  to  make  a precedent  in  such 
a case ; but  there  is  no  want  of  authority.  The  law 
applicable  to  the  case  is  well  settled.  It  has  been 
said,  that  a party  claiming  a title  in  himself,  but 
privy  to  the  fact  of  another  dealing  with  the  property 
as  his  own,  will  not  be  permitted  to  assert  his  own 
title  against  a title  created  by  such  other  person, 
although  he  derives  no  benefit  from  the  transaction  ( a). 

We  need  not  now  enquire  whether  that  proposition 
can  be  maintained  in  all  its  extent  ( b ) ; because,  here, 
not  only  was  McDonald  privy  to  the  fact  of  Suther- 
land dealing  with  the  property  as  his  own,  but  such 
dealing  was  at  his  instance  and  for  his  benefit. 

Under  such  circumstances,  the  conclusion  is  unde- Jud&ment' 
niable.  It  is  perfectly  clear  that  McDonald  cannot  be 
permitted  to  avail  himself  of  such  a defence. 

It  is  unnecessary  to  determine  the  question  upon 
the  registry  acts  ; although,  as  at  present  advised,  we 
entertain  no  doubt  that  upon  that  point  also  the 
plaintiffs  are  entitled  to  succeed. 

As  to  the  objection  for  want  of  parties,  we  think 
the  plaintiffs  entitled  to  succeed.  The  sole  object  of 
this  proceeding  is  to  realize  the  trust  fund.  The  suit 
might  have  been  sustained  by  the  trustee  alone  (c). 

(a)  Nicholson  v.  Hooper,  4 M.  & C.  179 ; Hammersly  v.  Baron  de  Biel, 

12  C.  & F.  62.  (6)  Freeman  v.  Cook,  2 Ex.  Rep.  654.  ( c ) Franco 
v.  Franco,  3 Ves.  75  j Mitford  201,  (5th  Ed.) ; May  v.  Selby,  1 Y.  & 

C.  C.  C.  235* 
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Wilson  y.  Richardson.  * 


A ward — Injunction. 

Sept’r  12  & This  Court  will  relieve  against  an  award  made  between  partners  in 

October  3.  ignorance,  on  the  part  of  the  arbitrators  and  of  the  remaining  partners, 
that  important  transactions  had  not  been  entered  by  the  other,  the 
managing  partner,  in  the  books  of  the  firm,  in  consequence  of  which 
omission  the  award  had  been  to  a corresponding  amount  too  favorable 
to  such  managing  partner.  An  injunction  to  restrain  proceedings  on 
a judgment  recovered  at  law  upon  an  award  alleged  to  have  been 
made  under  these  circumstances,  was  continued  to  the  hearing,  in  a 
case  in  which  the  ultimate  success  of  the  plaintiffs  at  the  hearing  was 
not  considered  as  wholly  free  from  question ; the  amount  of  the  judg- 
ment being  ordered  into  court. 

statement.  The  bill,  in  this  case,  was  filed  by  John  Wilson 
and  David  J.  Hughes , against  Hugh  Richardson ; and 
from  the  statements  thereof,  as  well  as  of  the  answer 
and  affidavits  filed  on  this  motion,  it  appeared  that 
these  gentlemen  had  been  carrying  on  business  as  at- 
torn ies  and  solicitors,  at  London  and  Woodstock , the 
business  at  the  latter  place  being  under  the  sole 
management  of  the  defendant — at  the  former  it  was 
conducted  by  the  plaintiffs  together;  that  circum- 
stances having  arisen  which  rendered  a dissolution 
of  the  partnership  as  between  the  plaintiffs  and 
defendant  desirable,  the  plaintiff*  Hughes  insisted  on 
its  being  immediately  effected ; that  an  arbitration 
was  agreed  upon,  and  the  arbitrators’  award  made  in 
a few  hours,  although  the  defendant  alleged  his 
inability  to  make  up  a proper  statement  of  the  affairs 
on  so  short  a notice ; that,  after  the  making  of  the 
award,  plaintiffs  paid  part  of  the  sum  awarded,  but 
refused  to  pay  any  more,  having  as  they  alleged, 
discovered  that  the  defendant  had  received  several 
sums  not  entered  in  the  books  of  the  partnership,  and 
which,  had  they  been  duly  entered,  would  have 
led  to  the  arbitrators  making  their  award  for  so  much 
less  in  favor  of  the  defendant ; that  the  defendant,  in 
consequence  of  such  refusal,  had  dommenced  pro- 
ceedings at  law,  in  which  action  the  plaintiffs  (here) 
had  pleaded  several  pleas,  none  however  impugning 
the  award  on  the  grounds  set  forth  in  the  bill ; that 
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a verdict  had  been  rendered  in  that  action  in  favor  1851. 
of  the  defendant,  for  the  sum  due  on  the  award; 
whereupon  the  plaintiffs  instituted  the  present  suit.  Richardson. 

The  bill  prayed,  amongst  other  things,  an  in- 
junction to  restrain  proceedings  at  law  ; and  the 
common  injunction  had  been  obtained  for  want  0fstatement- 
answer. 

The  defendant,  having  answered,  now  moved  to 
dissolve  the  injunction  which  had  been  so  obtained, 

Mr.  Hagarty  Q.  C.  and  Mr.  Galt , for  the  defendant. 

Although  the  facts  now  set  forth  by  the  bill  were 
known  by  the  plaintiffs  before  pleading  to  the  action 
at  law,  and  would,  if  true,  have  afforded  a defence 
there  as  well  as  in  this  court,  still  they  were  not 
pleaded,  and  this  Court,  in  such  a case,  would  only 
act  in  favor  of  the  plaintiffs  by  affording  them  a dis-  Argument- 
co very  of  the  true  state  of  the  facts,  in  order  to  aid  in 
their  defence  at  law ; Peel  v.  Kingsmill  (a)  is  an 
authority  for' this  position.  They  also  objected  that 
the  plaintiffs  had  been  guilty  of  laches  in  not  filing 
their  bill  until  after  a verdict  had  been  obtained. 

Mr.  Mowat  for  the  plaintiffs. — Lapse  of  time  has 
not  been  raised  by  the  answer  and  cannot  now  be 
taken  advantage  of ; besides  the  bill  alleges  that  the 
discovery  had  been  only  recently  made,  which  is  a 
sufficient  statment  when  not  contradicted  by  the 
defendant — Gartside  v.  Gartside  ( b ) ; and  here  the 
defendant  does  not  venture  to  allege  even  a belief 
that  the  information  was  obtained  earlier.  He  also 
cited  The  South  Sea  Company  v.  Bumstead  (c), 
Mitchell  v.  Harris  (d),  Metcalfe  v.  Ives  (e),  Spencer 
v.  Spencer  (f). 


(a)  Ante  Vol.  I.,  p.  584.  ( b ) 3 Anst.  735.  (<r)  2 Eq,  Ca.  Ab.  80. 
(d)  2 Ves.  Jun.  135.  [e)  1 Aik.  63.  (/)  2 Y.  & Jer.  249. 

I D VOL.  II. 
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thereon  at  law  may  be  enjoined. 
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answer  and  several  affidavits.  /is  warm 


ol  liovorn  woo,  ,bq'i9W8(TJ5  •gni.vjsrf  ^inapnqiaf).  ydf. 

It  appears  that  the.  plaintiffs  and  delendx 
tb‘utrjBMo  ok  qopo  IlbiI  rdoiri7/ nofJQrpqni 
been  engaged  together  m partners! 


^inxjpfifilob,  odl. 
id  defendant,  having 
an  u rxn  ortj  ov.  lossm: 

ship  'as  attornies  and 


' .Jnotawg'i/ 


Judgment. 


«p}icit^r^  oil  jtbe;  JMn§n /disso- 
lution, the  terms  of  which  were  referred  to  the  arbi- 
‘ •IMhieht  of ’MesstfsP  ff&fton'  add  u 0 dtiA 

! to  it  on  odi  of  gnihsolq  oidlod  pbbniiilq  sdl  yd  nwoaji 
•jonQn'the  same- day p the  arbitrators  made  their  aWard, 
by  which*  they : directed:.-  thafc  thei  assets > of  sfche  / lalte 
Am  iffiouldoBhe  jreeeivedd  a^doiife  <'MbiBtiesj  p4ijd*iloy 
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receiving  partnership  moneys  and  applying  them  to 
«M!s  Own  rise,  twithbxrt' -thereof 
oih  the  partn'^t-sliip-hQbk's1.1 1 & It  ^Ss  said^hkld  themoheys 
‘ So  misapplied 5 affihuntedy  af -thfe  d^t^'Sbf^^'jSwhrd ,6to 
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been  improperly5  concealed11  flbhi  55  the1  hVbitt^tb^fby 
a the'  defendant,  the  award  Yhad’5  thSat 

t means,  unfavorable  to  the  'plaintiffs'  td -that  bktteht.1  tJ  !'* 
oalr,  oil  ./oil  o.  > bsniisJdo  &bw  noitufinolni  o fid  turf! 


, o.  The  statement  in  the  \ v bill  oupon- this'A  subpectbisi  i in 
these  words,  IS  That  there  \ fwe^e)  divers  partihulais^in 
relation  to  the  co-partnership  affairs, (pf  which'  the 
defendant  had  not,  up  to  the  time  of  making  the  said 
award,  made  any  entry  in  the  partnership  bpoks,  and 
which,  on  the  contrary,  he  designedly  concealed  * from 


^ijie  ••aAlfratbi^ r and  from  tH^J'^laiiitiSs’  ^d.%fie^wn-  * 
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eld  I isoqofj  odd  Jrx/jwji  odd  guhijsra-  nr  rijufd 

nooti  ThM  by  reason  of  tlfe fWkMik^8fhex 8ifd^M¥ti8ft- 
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account  in  dny  : way,  or  charged  ^^gaiffst'-’dk'ffeft^iit^f^s 
thh^  the  ^rbi‘tr^k¥k’kkknc4^ire 

##4^  e4>  dyrff  Q'loa<  <83*ood  ed*^  W9iy 

fcnji^oelo  *onidjyns  rid*  cm  esm  gzeaieiid  end  ffsdw 

“That  the  said  particulars  consisted ' chikfl^^fff 
divers  slimS  of  hiotiey  %ffd;audf bWing  tcf  The 1 ci^Mfe- 
riership,  arid  Lwhich  had  been  received  by  the  dWfdff- 
1 darit  and  applied  tb  HiS  own1  use"  'befdre  The^'kkfd 
dissolution,  besides"  ffitmrk  ibtber  ; thirip;y!M^h4& fu 
particulars,  so  far  as  yelj  .known  by.  plaintiffs,  are,  set 
forth  in  the  schedule  hereto  annexed' iriai ted ‘ J with 

the  letter'^*  Al  ' ">f ' Aa A **  bunuJ^..  na 

ItyfflJ  ,osoio  effj  jii  ffrm  j9onomvo  & wo, Won.  ;i-m  moil 
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the  balance  oi  cash  as  weJl  as,  the  sum  due  to  Messrs. 
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Crawford  and  Jjagarty—^SLYe,  I think,  23  m.  number, 
aoifljW,  ?jaoo«uflinm  eraoe  io  liqi; mu  iU iw 
and  have  reierence  to  a great  variety  of  transactions. 

olid  bus  /lodmui  ru  bovioaoi  bsrl  diikbarilex) 

: , r Besid&f the0 affidavits  of the  plaintiiH  iff  Veftif6M6n 
of  this  hiJTfWk  iiWri 1 before  ilk  dkphsTtibhW/ii0 the 

arbitrators  also.  .o/ig-oj  noidjiuiiK  * ni 


Mr.  Hoi'tbn,  in  Ms  second  depositiori,  swekfsV  * As 
defendant  who  had  the'  inariagement  of' The  ' Wood- 
stock  busitiess  ’ alleged  the  impossibility  ' of ‘tatliJg  a 
correct  account  and  making  a precise'  estimate  of  the 
amount  of  business  done,  and  also  df  balancirig  the 
partnership  books,  without  delaiy  being  kfforded  to 
him  for  that  purpose,  defendant  having  also  stated 
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1851.  that  there  were  some  recent  items  of  cash  of  trifling 
amount  that  he  had  not  had  time  to  make  'proper  entries 
Richardson.  °f>  &c.”  In  his  third  affidavit,  Mr.  Horton  says, 
“ That  at  the  time  of  making  the  award,  the  said 
Richardson  exhibited  a schedule  shewing  what,  in 
his  view,  the  business  was  worth,  and  what  he 
claimed,  and  what  he  had  received  out  of  the  business ; 
that,  in  making  the  award,  the  deponent  and  his 
co-arbitrator  assumed  that  the  accounts  had  been 
correctly  kept,  and  that  all  monies  received  by  the 
said  Richardson  had  been  entered  truly  in  the  books 
of  the  co-partnership ; that  deponent  took  a hasty 
view  of  the  books,  more  with  the  intention  of  seeing 
what  the  business  was  worth  than  anything  else,,  and 
took  for  granted  that  what  the  said  Richardson  had 
charged  himself  with  was  all  the  money  he  was  or 
would  be  chargeable  with,  excepting  any  trifling 
sums,  in  the  shape  of  errors,  which  might  occur  in 
judgment,  the  management  of  such  a business.” 

Mr.  McQueen's  first  affidavit  contains  a passage 
substantially  the  same  as  the  one  first  extracted 
from  Mr.  Horton's  evidence ; and,  in  the  close,  there 
is  this  passage,  “ that,  at  the  time  of  the  arbitration, 
he  assumed  and  considered  that  all  entries  of  cash 
in  the  books  between  the  parties  were  correctly  kept, 
with  the  exception  of  some  trifling  costs  which 
defendant  had  received  in  lumber,  and  the  exact 
amount  of  which  he  was  not  at  the  time  of  said 
arbitration — as  he  then  expressed  himself — ready  or 
in  a situation  to  give.” 

In  his  second  deposition,  he  says,  “ that,  in  making 
up  the  amount  to  be  awarded  to  the  defendant, 
deponent  and  Horton  assumed  the  account  of  defen- 
dant in  the  ledger  of  the  partnership  to  be  correct, 
excepting  as  to  any  small  omissions  that  might  have 
occurred  in  the  management  of  the  business  ; that  if 
deponent  and  Horton  had  known  that  defendant  had 
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received  any  money  other  than  appeared  in  that  1851. 
account,  the  award  would  have  been  made  for  just 
so  much  less  as  any  sum  or  sums  he  might  have  Richlrdson. 
received.” 

Now,  assuming  for  a moment  the  truth  of  those 
allegations  in  the  bill  and  affidavits,  it  cannot  be 
doubted,  I apprehend,  that  a sufficient  ground  has 
been  laid  for  equitable  relief.  These  gentlemen 
dissolve  a partnership  which  had  subsisted  for  some 
short  period,  and  they  at  the  same  time  refer  it  to 
arbitrators  to  settle  the  amount  to  be  paid  to  the 
defendant  on  his  retirement  from  the  firm.  The 
defendant — to  whom  the  entire  management  of  the 
business  had  been  committed — having  failed  to  enter 
the  partnership  dealings  correctly,  having  appro- 
priated to  his  own  use  partnership  moneys  to  a 
considerable  amount,  not  debited  in  his  account, 
conceals  this  fact  from  the  arbitrators.  In  ignorance 

° J udgmenf . 

of  this  fact — known  to  the  defendant  alone — a sum 
of  money  is  awarded  to  him,  larger  by  one-quarter 
than  would  have  been  awarded  had  the  fact  so  con- 
cealed been  disclosed.  There  is  no  rule,  I apprehend, 
which  would  justify  us  in  holding  an  award,  so 
obtained,  binding  (a). 

I do  not  mean  to  state  these  facts  as  conclusions 
which  I should  be  prepared  to  draw  from  the  whole 
evidence.  I speak  of  the  case  as  it  is  represented 
by  the  plaintiffs,  and  the  course  it  would  be  our  duty 
to  pursue  in  the  absence  of  countervailing  testimony. 

Let  us  now  look  to  the  answer  and  see  how  far  it 
displaces  the  case  I have  just  stated.  The  only  pas- 
sage in  the  answer — and  we  have  not  been  presented 
with  any  affidavits  on  behalf  of  the  defendant — is 
in  these  words,  “ Denies  that  he  did  designedly 


(a)  South  Sea  Co.  v.  Bumstead,  3 Vin.  Ab.  140  ; Gartside  v.  Gartside, 
3 Anst.  735  ; Ives  v.  Metcalfe,  1 Atk.  63. 


tym<>Pbe  yfeFtifeoffli 

''^ggf'  «#j?»i.ftf aWWP./S#  t%se  mm'  i«^j?wi}f|®  .in. 

dant  had  not,  up  to  the  time  of  making  t^gv^idr 
award,  made  any  entry  in  the  co-partnership  books ; 
for»  ^defendant!  saifJhy)  Mh  amyx  /suck  entries  had  rbeen 
oidittedH^which  defenidant;  dothr J ’dot  admit— ^the: same  •> 
arolse  5 entirely  i froml  \ time  mot  Haviiigi ( been!  given'  i id  > 
hiM/dbfimakemplthe.';  said  accounts, -the  I said;  'agreed 
\wmk  fori  dAskyfuiion  band  referenpel  ^hawinig  been/  prod 
posed,  drawn, i .aild  executed  on  the  :0  th  of,  dune,:  1849, 
and  the  I said  • rfeferenceo  having  ) befeino  proceeded^with 
andC  completed]  and  ■ i the  said  award  prepared  by  orf > 
abhut onOoMxoiidhe  <samei day/xfi  morfw  oi—  :;cr,bnoV.J> 
•roino  of  belijd  ^rir/erf — boiirmmoo  fioed  hud  aaonienj 
-oSpfl,  the  first  pbseryation  tji£i,f];  arises  mpo]a;;  this, 
passage  k,  that  it ; leayes; j>|he  principal^  allegation,  in  t 
the  nhill  unanswered,]  if  * not  }epnfessei4< ; It  is  alleged  > 
Ju<,  ^ that  he, : had  appropriated!  to  his  pwm  ju#e  .partnership 
* large  amount,  withppt^  having  made 

any,  gentry  in  the : books  of  the  fi^n> , Th at  is.  not , 
denied^.  It  is  : not  even ; ignored.  The  defendant  > 
co$te#its  himself  with  saying  ’f  he  dpeSoiW  admit . it.”., 

\^he^f  rit/is  recolleetedr!that  th®  sehedfile;  to  fhe  bilV 

has  furnished  a statement  of  the$>)  aljpged  iptrpfftkn > 
sions — I do  not  allude  to  the  former  communications, 
althfiii^h  they  haV^,  °M  d^^sbpMait]  ’an  iriipOftaht 
be^rihg  Wpbif  tlik  jMfit 

afeehfate  itiforinatioh,  'the  defeAdaiif/' < iinfier  bh§‘>fer-  ' 
cdlfist^ces  ^of^  tke7  ease'&fad  ‘tM  pfiffihsfi^fofffhe'1 

Hak^l-thbikn  t<^'fave; 

admitted  r^hat  lie  has  not  even  ignored, 

ir  'ijb r v/oxi  ooe  bur  tov/ann  onj  oi  >looi  won  an  joJ 

^^ali{,k^tcjfi  Wofcdhjf'the'^  > 

&8&WM 

^{S$'$Sk^'9aviM  to] 

ha^kcfc^tl  u’to 

is  not  denied,  and  must'  therefore  be  assumed  to  be 

trtie?n/*0  .7  of>r»hr.x  ) ; o.^i  /I  A ,niV  f 'btioiamuH  ,v  .o')  r.n’d  riiuoct  ( o') 
.£d  .ill A i ,‘>llroJy]/;  .v  >.9yI  ; *^kA  £ 
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9fP*W,  » Jj$|t 

*filte  'l^e/^da^  fo^d9PW®ffigR8teti  ^ST 

<$i  %ifSffi£es»$Ms  J^q^SR^fibfSJffe-sritift^m 

sjbsf  *M*»9^<^^«ws^4iiftfiofl5 

the  wmm 

without  entry.  He  certainly  did  not  communicate 
that  .facftY i q Add dif  b fene  whig  -the  ‘fk&i^hedfaiM  >to 
ch*sdi%fficte'4ti  thdt  ^oti4#*b$  fetich  a 
as*  f %bal(l>oI^rider'  oth#v^e^y<r : invalidate0  -the 1 award: 

Btitj  lisstibElinw  |ys  pfes&ge] f-toh mean  that i < the ' defen-M ' 
daht-hy^^^^OttMH]th*6^e  fafct&;‘-#0tt'ld*' 1 that ! Constitute ' 
asffjan'S'wyjo  to  th^feMt j?o-- 'Caai  $kis  defendant  -he  per-  - 
minted  nfc&oltakd^  a&waHtag^b£  M&  own  h^rongi?*'  ‘A/ 
considerable  x Him  of  ^mbtietbibas  h4en  a^arded40'him  : 
inncon se^u^hee; 1 bf : the ' partnership* hooks  having:  been*5 
ih,ar*eohditit)in  In  MrMi* gthey1  * WbulA ^n^fel'ha^e*  been- 
hadf he>diseharged-r  hjt$i  du-ty  ,^M^de^_paknei^  >faith- 
ftfliyi^i^an  he  be  perakitted  to  retain!  that  ad^aintage'  ^ju^^  ^ ( 
adi  *jo'1  moo*x  si  o’iarIT  .irfaiaw  ieoi^  oi  baton  o 

Whpy.nmmM,  oindeed^n^etsii  upj  something  -like  a i 
waiter  rf  an  Je^mhaiatidn  :of  ifeer  Recounts,  - and  asserts ; 
thatn  the :i defendant)  yielded! -the.)  point  only.'.  at  the  ; 
pressing  n Instance  ao£  Hie  aplaih?tiffsj  i u T(d> i some;extehtJ 
tl^isd a^gationiiiw'  qiiiteiaeonsdsidiiho  with)  the  • other  1 
evidqnce.i  {F-he  jmatter  iwasi  qnessed.;  toward*  with  aJ 
degke&nof  haste  i (notHiqhitefsoconsistent/;^aec*  iild  would  i 
seenii  whMthei&iidj3  tofnjtistkef  And::  defend  ant’s'i 

r eqaaies ti f oat idetay^ i n ondier  ifbatidie  atiigkfcobenenabledc! 
tqimake;npotherhonk)S/,  hafc;a^trQiig/d&ii^ 
aliyJmference:  cxfd  memaij) wrong  itjB  u k xthtif  ithel  eo  Wa&i 
aayHnhentiopiTo^'Im4kinlg}ahi.iaWard  without  regardiiox 
thdldefendamtis  statement) tif  itjheb Bumsohedmd -drawh^ 
isuanldt,  Jwfal  thqnM,  estayishedj'iofTheiidrhiiratQrs'  \ havea 
deniffidiit.adHow(poyMlit  h*ateobeen),dini  otheymature iaf) 
the  thing  ?noWdhatf/haskIiwpmldatlferh  htoeiheeierfoiti 
alLyisbttieii(iiertti^mw>(|  xxoqrx  ,gnnj39d  adi  oi  honniinoo 

.inomgbnf  odd  io  inxxomxj  odi  lo 

It  must  not  be  forgotten,  moreover,  that  the  defen- 
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1851.  dant  had  taken  a somewhat  different  view  of  the 
matter  in  his  letter  of  the  3rd  of  March,  from  that 
Richardson.  now  presented  by  his  answer.  He  then  said  that 
the  arbitrators  had  deducted  a large  amount  in 
consequence  of  the  sums  omitted  to  be  entered.  But 
that  has  been  altogether  denied  by  the  arbitrators. 

Upon  the  whole  case,  it  would  be  improper,  we 
think,  to  permit  the  money  to  be  levied  without 
further  investigation.  We  have  not  overlooked  the 
questions  of  law  raised  upon  the  argument.  They 
may  be  found,  hereafter,  to  interpose  difficulties  in 
the  way  of  the  plaintiff’s  recovering.  Neither  are 
we  insensible  to  the  difficulty  of  the  defendant’s 
position,  owing  to  the  undue  haste  with  which  the 
arbitration  was  conducted,  and  the  length  of  time 
that  has  elapsed.  The  argument  of  the  learned 
counsel  for  the  defendant,  arising  upon  the  form  of 
some  of  the  affidavits  now  before  us,  is  certainly 
judgment.  ent.*tje(j  £0  grea^  weight.  There  is  room  for  the 

inference  that,  at  the  hearing,  these  facts  may  be 
presented  in  an  entirely  different  light.  But  this 
motion  must  be  decided  upon  the  evidence  now 
before  us;  and,  upon  that  evidence, — without  ques- 
tioning the  truth  of  the  answer,  and  without  imputing 
to  the  defendant  any  moral  wrong, — it  is  quite 
impossible  to  say  that  a case  has  not  been  made  for 
further  investigation.  That  these  parties  have  it  in 
their  own  power  to  conduct  that  investigation  more 
satisfactorily,  and  with  greater  certainty  of  arriving 
at  the  truth,  than  can  be  attained  by  any  court  of 
justice,  is  not  to  be  doubted.  Judging  from  the 
spirit  of  candor  and  justice  which  pervades  the 
correspondence  laid  before  us,  we  hope  that  that 
course  may  yet  be  adopted.  But,  upon  the  case  as 
it  now  stands  before  us,  the  injunction  must  be 
continued  to  the  hearing,  upon  payment  into  Court 
of  the  amount  of  the  judgment. 
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Waters  v.  Shade.  1851. 

Possession — Registration  —Sheriff's  deed — Notice — Sale  of  reversion — 

Equity  of  redemption . 

The  possession  of  an  estate  by  the  first,  but  unregistered,  purchaser  May  6, 7 & 9, 
from  a registered  owner,  is  not  of  itself  notice  to  a subsequent  pur-  & October  3. 
chaser  of  the  title  of  such  first  purchaser. 

The  prior  registration  of  a sheriff’s  deed  gives  the  sheriff’s  vendee 
priority  over  an  antecedent  but  unregistered  deed,  just  as  the  prior 
registration  of  a deed  from  the  party  himself  would  do. 

Held  also,  by  Esten  and  Spragge,  V.CC-,  that  the  purchaser  at  sheriff’s 
sale  of  a reversion  in  land  mortgaged  for  a term  of  years,  is  entitled 
to  redeem  the  mortgage  for  his  own  benefit  y 

The  facts  of  this  case  are  clearly  set  forth  in  the 
judgment  pronounced  by  his  Honor  V.  G.  Esten. 

Dr.  Connor , Q.  C.,  and  Mr.  McDonald , for  the  Argument, 
plaintiff. 

Mr.  Vankoughnet,  Q.  C.,  and  Mr.  Mowat,  for  the 
defendants. 

For  the  plaintiff  it  was  contended,  that  the  evidence 
shewed  that  the  deed  to  Waters  was  executed  in  1819, 
and  that  then,  or  subsequently  thereto,  he  was  in 
possession ; therefore,  it  was  impossible  that  the 
writ  against  lands  could  affect  the  100  acres  con- 
veyed to  plaintiff. 

\The  statute  of  5 George  II.  only  gives  to  the  cred- 
itor a remedy  against  the  lands  of  the  debtor,  in  the 
same  manner  as  a bond  or  judgment  affects  lands  in 
England.  The  sheriff,  it  was  contended,  had  not 
any  power  to  sell  the  land  claimed  by  plaintiff  on 
an  execution  against  McMahon , who  had  previously 
sold  it.  The  question  then  arises,  as  to  what  effect 
the  registry  of  the  sheriff’s  deed  before  the  deed  to 
plaintiff  would  have.  Under  the  Registry  Act  a 
power  is  left  in  the  vendor,  not  any  estate,  but  no 
power  is  thus  given  to  the  sheriff  to  sell,  nor  does  a 
second  vendee  with  notice  of  a prior  deed  gain  any 
title  by  having  his  deed  first  registered.  Brennan . v. 

O'Neil , (a)  may  be  referred  to  as  establishing  the 


(a)  4 U.  C.  Q.  B.  R.  8. 


4^ 


1&5 &[  validity  of  Shades .#»rA*Wds>  but  certainly 
s'w^2^the  case  is  extremely  difficult  to  reconcile  with  any 
shade.  ideaHo&A  j usttoe -- onv&cp-dty.  r^he?  -Registry?  Aet,  we\ 
submit,  was  intended'' ihfHhb'’  protection  of  innocent 
aga'ihs‘tV!thdcf  fraitid#.  tii  .v§Mdfsj°  Mt  mtdr 
never  be  meant  to  give  to.  aiippblic  officer  th©:right  ;to 
cP)^P^lt:a„ grQSjS  fraud. _ : ,inI;  :iJ(r  jnob^mJrwj  s-r>  rjvo  vjhohq 

- vX*f  • J 

into  every  case.  Suppose; .-^for !* instance;1  'an  • heir-at- 
law,  without  any  knowledge  of  a ,"previbus?  transfer 
by* this  i ancestor,  poftveyiftg  gbbd  ''faith-t  to  a 
purchasebr  Awithbut  notice- fland:  teuiyalu^q  shiffi  "tfef t. 

. , . Apurchafser  pitting-  his  deed  pn  ^record (befprp  f the  Ypn- 
dee  of  the  ancestor,  in.  that  case  it  is  clear,  no;,e$tat$i 
dp$fendpdv(pst^e  heir,  and.  yet  it  ip. ^p^p^lyk  clpar  fiis 
vendee  would  be  entitled  to  hold.]  .adnabmffoh 

Fur^v.  Swiitfi,  (<&}  k a <|irgQt  authpf  jfy,  i,p  , favor  of 
pla.iptiffi  : It  is  there,  stated- that  the  .assigngp  . ip  law 
Argument,  bf  a pa^ty  cannot  make  .a . subpequegt  title,  and  the, 
very  c jse^of 0 jrf sheriff eelling^^fter^^  bona  fide  con-, 
ve^nce  by  the  ;owher  is  ^ 

If  we  are  right  in  our  view  thatj^he  sheriffs 
depd  conveyed  nothing,  ajgd  that  , his;  deed  did  ;npt 

come  within  the  operation  of  the  Jtegi  stry  Acts,  ihen . 

ttilj  ,mu  /joddeb  oiti  io  rLunal  odd  dgmj  i.&  loii 

plaintiff  is  m , precisely  . the  sapie  position  as  ii  no 
nr^bmil  dnon-nyjij  po  s\  gJ3  xonnam  oraas 

such  sale  had  ever  taken  place.,  It  wrong,  ho weyer. 
.don  ban  .bobnodnqa,  e&w  di,  Jlntw.  onxm  • 
then  notice  is  proved  to  have  bpen,giyen.  true  ltfis 
,jhv  iranialq-A'ij  i .^uiirn  itftal.  or®  lip?  od  ‘i:>v  v(hYn£ 
that  sftaae  denies  to  the  , best  of  his  knowledge, 
Ylanoi,v^uf  \mn  .i'oAmLoxh  agnuAyj  noidnoaxs  na 
remembrance  and  belief,  that  any.  such  notice  .was 
dOidlp,  vX'iv/.ifd  S£,Lr-.t}fillh  ilOfU  IlOltoXJD  00  I .JLDlQB 
given,  but  the  witnesses  examined  on  the  part,  or 
?QJ  lv->or»,.'idd  of o kip  Ldob  a*  fin  on  8 odd  io  w^gosuodd 
the  plaintiff,  we,  submit,  state  facts  sufficient  tp  ".affect 
,js  droAJ1yidrji*0'5i  9fid  *iebnU  .ovad  muow  iiidmalcr 

hi  wi  ITT  1 r n 'VI  ATI  OA 


fBSiffiA 

yam  (n)  JjsVi’Q 
(a)  Cited  in  3 Sug.  V*  &--P7-3&V  roth-Ed. - (£) 3 -Anst.  755.  p-)~2 
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loT^oalMj  that  Ib^p^Q hftVfo&y  WfiS-I 

fiMWJ*  itffigjfob  $Mtk\ ) m\ {#Ci rfl<*§in ) shS4|, 

tit^n|^im^a^%  $$£  piprtgagf$ov/  In  that^aae.plaiian ; 
tiff;  .^p^d}-)  ^>.pQ^led  • $9  r *©$§€#&  > fhe. , ixio^gage  upcjn 
tfrpv.  whol#  r §state^  though: ; ^nly,  entitled  ft$  1 00 , a&res, ; 
apd;  upon  Mha$e ■ , to ; ,ro6Qnp  r4ini,n^t  >#1 

1^2  .aciips,  j-i^stj , ^ if )j(  $e,  • rey^rsioiif ypm^inediri, 
M&M&hWhi  odd  sjj  novo  o jjiid  .uwonff  How  ood  diff  si 

For  the defendants,  it  was  contended,  thafeso  far  as 

^ , 77.  jnuoini  'iBdmq  £ oun  nnifjjviijs^ooxjbo'iq  ziavo 

ScfmeUmger  and  Butler  were  Concerned,  they  were 

;■  without  npticp,  ,^nd  ,that  as  ■ 

against  them  no. -relief  could  therefore  be  granted 

dadi  olidw  odd  lbs  p.ninio^ac  • . 1 . oik 

The  case  of  Fury  % Bmith  cannot  affect  This  case, 

for  in  Ireland  sheriff’s  deeds  cannot  be  registered. 

Now, . our  act  embraces. “ all , conveyances,  &c;,  affect- 
ing ahy  landsyu •<  an  d clearly  a sheriff’s.^  ff eed\ 1 affeetsv 

lands..  , boiloi  aJuioq  niio  nlT  .od  bei  > i oi  Arsument-  ■ 

The  case  of "Warfourton  v.  Loveland  is  an  authority  - ■ > - 
in  fay  or.  of  the.,  defendants;. indeed,  in  that  casepne 

*’IU  l Gw  O * eo  \JG12kJ  c J J J GOc/Jjx  Ml  j.  v '../  . t rxiUL  XOllI 

; rea^ns  * >tjrpt appellant,.  ] 

her^  iff  Utud  to  so'iojs  ; 

The'act,'’  we  subiriit,  ..was  passed  for  the  protection 
of  purchasers,  affip(>i?  canno¥J9mafee//0any  difference 

tMHfc#  %itfe%omesJ  'from  the  slier  iff  instead*  ‘of*  frbtii " 
thti  deh^of31 0^°°r  hn*»  he ii. wo  no  Annie  Ik  riedw  <eno 
dfio8e*t{{  odd  lo  doojdfig  odd  nnol  iloidw  edofifidemno 
0^iEsUm,y¥f. nCb — J0oold>  be puirehaheFuat  hheTiff ;s>  sale.- 
plead*  that  he/wk&>4i\purbhaser  < for; pvaluablei  .cohsiderMi 
srfaosaB'Wtiiholidi SiiotiCe  ?]BI8I  -s&oy  odd  rff  boob  aid  bored 
add  od  bovovnoo  has  bios’  .bean!  hi  ai  as  pfoAffdv.ff. 

Bflfeo5»1Pifa  #%!&? 

vHxJm  i*rfj  ba*  ,ai8i  <ri 

cymYa'jctaggw^n?^  toW 

effect,  giy^i  ,|ft#  ^prig^  ^<|  regjjtnjs,  *aad?  ^at- 
ever  opinion  may  be  entertained  ^th%F- ,sf^ -fe 

3dlj/;  olmw  3?.ijj:d  Mil  (if  o/ja'f^Dfjorj  ?.£7/  loIBynijnJ  sill  * 

to  the  soundness  of  that  opinion,  it  may  be  remarked 
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1851.  that  the  decision  in  that  case  is  law  in  the  court  of 
Queen’s  Bench,  and  this  court  will  not  be  anxious  to 
shade,  overrule  that  decision  ; indeed,  any  other  decision  than 
the  one  so  came  to  would  render  the  title  acquired  at 
sheriff ’s  sales  the  most  uncertain  that  could  possibly 
be,  and  it  may  be  well  questioned  if  any  person 
could  be  found  who  would  be  willing  to  invest  any 
capital  in  the  purchase  of  so  uncertain  an  estate ; it 
is  bub  too  well  known,  that  even  as  the  law  is  at 
present  understood,,  sales  by  the  sheriff  seldom,  if 
ever,  produce  anything  like  a proper  amount. 

Argument.  j)oe  ^em  Ji0})inson  v%  Allsojp,  (a)  shews  that  Shade's 
title  is  good  at  law,  notwithstanding  he  knew  of  the 
prior  deed  to  Waters ; assuming  all  the  while  that 
the  sheriff’s  deed  can  be  registered  under  our  statute. 

Wyatt  v.  Barwell  (b),  Ranclijfe  v.  Parkyns  (c), 
Kennedy  v.  Daly  (d).  Pattison  v.  Hawkesworth  (e) 
were  referred  to.  The  other  points  relied  on  by 
jud°-ment.  counsel  are  mentioned  in  the  judgment. 

Esten,  Y.  C.* * — The  facts  of  this  case  are  as  fol- 
low : — One  McMahon  was  the  owner  in  fee  simple, 
of  312  acres  of  land  in  the  township  of  Waterloo,  in 
the  then  District  of  Gore,  known  as  part  of  a tract  of 
land  called  “ Lower  Beasley’s  Block.”  The  title  to 
this  property  was  what  is  called  an  old  registered 
one,  when  McMahon  owned  it,  and  before  the  cir- 
cumstances which  form  the  subject  of  the  present 
suit  occurred.  McMahon  sold  and  conveyed  100 
acres  of  this  property  to  one  Pennebecker,  who  regis- 
tered his  deed  in  the  year  1818.  Another  100  acres 
McMahon,  as  is  alleged,  sold  and  conveyed  to  the 
plaintiff.  The  bill  states  this  sale  to  have  occurred 
in  1816,  and  that  the  conveyance  was  executed  in 
1819.  The  conveyance,  however,  was  certainly  not 

(a)  5 B.  & Al.  142.  (b)  19  Ves.  435.  (r)  6 Dow.  230.  ( d ) 

Sch.  & L.  379.  (<r)  10  Beav.  375. 

* The  Chancellor  was  concerned  in  the  cause  while  at  the  bar. 
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registered  until  8th  July,  1823.  In  1820,  McMahon  1851. 
executed  a mortgage  of  the  whole  312  acres  to  one  Water* 

St.  George,  who  registered  his  deed  in  the  same  shade, 
year — so  that  he  acquired,  as  is  contended,  priority 
over  the  plaintiff  Waters  to  the  extent  of  his  interest, 
which  was  a term  of  1,000  years.  It  is  not  suggested  . 
that  St.  George  had  any  notice  of  the  plaintiff’s  deed 
or  contract ; and  ’therefore,  if  this  position  be  correct, 
the  plaintiff’s  100  acres  were  no  doubt  well  charged 
with  this  security,  although  the  plaintiff  would  have 
been  entitled  to  call  upon  McMahon  to  discharge 
them  from  it.  The  reversion  in  fee,  however,  of 
these  100  acres,  remained  in  the  plaintiff.  Penne- 
becker’s  100  acres  were  not  affected  by  this  mortgage, 
although  it  comprised  them  in  terms,  as  he  had  taken 
the  precaution  of  registering  his  conveyance  before 
the  mortgage  was  executed.  The  plaintiff  appears 
to  have  remained  in  possession.  In  1821  the  defen- 
dant Shade  obtained  a judgment  against  McMahon,  JldgmQVt  t 
and  having  sued  out  a fieri  facias  against  his  lands 
in  the  District  of  Gore,  the  sheriff  of  that  district 
seized,  and  on  the  7th  July,  1823,  sold  to  the  defendant 
Shade  the  212  acres  which  McMahon  retained  after 
the  sale  to  Pennebec/cer,  consisting  of  the  100  acres 
sold  to  the  plaintiff,  and  the  112  acres  which  remained 
unsold.  It  is  probable,  as  the  defendant  Shade  asserts, 
that  the  register  was  examined,  and  that  the  sheriff 
intended  to  seize  and  sell  all  that  appeared  not  to 
have  been  alienated.  The  purchase  money  paid  by 
Shade  for  the  212  acres  was  171.  10s.  0 d.,  apparently 
not  above  one-ninth  of  its  value.  The  sheriff*  ’s  deed 
was  dated  the  7th  of  July,  1823,  and  it  was  registered 
at  half-past  nine  on  the  next  morning,  three-quarters 
of  an  hour  before  the  plaintiff ’s  deed,  of  which  how- 
ever the  memorial  was  dated  the  21st  December,  1820. 

In  1825  Shade  procured  from  the  executor  of  St.  George 
an  assignment  of  the  mortgage  for  1,000  years,  and 
afterwards  commenced  an  action  of  ejectment  against 
the  plaintiff  to  recover  the  possession  of  the  100  acres 
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1851.  counsel,  but  not  in  its  application  to  the  cases  imply 
"^2^  possession  accompanying  the  prior  conveyance, 
shade.  In  suc^  a case>  ^e  possession  being  under  and  con- 
sequent upon  the  sale  and  conveyance,  is  part  and 
the  perfection  of  it  ; and  it  may  be  truly  said  that 
but  for  the  previous  sale  and  conveyance,  the  subse- 
quent sale  and  conveyance  would  be  good  The 
Register  Act  in  avoiding  the  prior  deed  avoids  also 
the  possession  under  it,  and  the  grantor  is  in  the  event 
deemed  to  have  been  always  in  possession.  In  truth, 
the  possession  of  the  prior  purchaser  is  in  such  case 
his  possession,  for  he  claims  under  him.  A different 
construction  would  limit  the  operation  of  the  Regis- 
ter Act  to  cases  in  which  the  vendor,  after  the  sale 
and  conveyence,  remains  in  possession  — an  event 
which  I suppose  has  scarcely  ever  occurred  since 
the  Register  Act  was  passed.  Such  a construction 
would  reduce  the  Register  Act  to  a dead  letter. 

idgment.  jn  truth,  the  case  of  the  prior  purchaser  being  in 
possession,  is  entirely  within . the  policy  of  the  act. 
A court  of  equity,  and  of  course  a court  of  law, 
' holds  that  a purchaser  of  land  is  not  imperatively 
called  upon  to  require  the  production  of  the  title 
deeds,  nor  to  visit  the  land  for  the  purpose  of  seeing 
who  is  in  possession  of  it ; but  that  if  he  deals  with 
the  person  who  appears  by  the  register  to  be  the 
owner  of  it,  accepts  his  assurance  that  he  is  the 
owner  and  in  possession,  paying  his  money  and 
receiving  a conveyance  upon  that  supposition,  he  is 
an  innocent  purchaser,  and  of  course  to  be  protected 
against  a person,  who  by  neglecting  to  register  his 
deed  has  misled  him.  This  ground  therefore,  I 
consider  equally  untenable  with  the  former.  It 
appears  to  me,  therefore,  that  the  mortgage  in  this 
case  was  valid  and  effectual  and  took  precedence  of 
the  plaintiff’s  deed. 

The  defendant’s  case,  on  the  other  hand,  is,  that 
by  virtue  of  the  sheriff’s  sale  and  the  prior  registra- 
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tion  of  the  deed  made  in  pursuance  of  it,  the  defen-  1851. 
dant  Shade  acquired  the  reversion  of  the  100  acres 
purchased  by  the  plaintiff,  expectant  upon  the  Sh^e 
determination  of  the  term  of  1000  years,  with  the 
right  of  redeeming  that  term,  and  that  having 
procured  an  assignment  of  the  mortgage  without 
any  notice  of  the  plaintiff’s  title,  he  became  abso- 
lutely entitled  to  the  fee  simple  of  the  property,  and 
transferred  that  estate  to  Butler,  and  that  consequently 
the  plaintiff  has  no  equity  to  the  relief  prayed  by  his 
bill. 


If  the  principles  upon  which  the  defendants  rest 
their  case  are  correct,  the  consequence  which  they 
•deduce  from  them  will  necessarily  follow.  If  it  is 
true  that  prior  registration  of  a sheriff’s  deed  gives  it 
priority  over  a previous  unregistered  conveyance,  and 
if  it  is  true  that  the  sale  by  the  sheriff  of  a reversion 
expectant  upon  a mortgage-term  carries  with  it  the 
right  to  redeem  that  term  ; then,  as  it  is  not  pretended 
that  either  St  George  or  Butler , or  proved  that  Shade , 
had  notice  of  the  plaintiff’s  purchase  or  conveyance 
it  will  necessarily  follow  that  their  title  will  prevail 
over  it. 

The  doctrine  however,  that  a sheriff’s  conveyance 
acquired  by  means  of  prior  registration  a preference 
to  a previous  unregistered  conveyance,  was  strongly 
•contested  in  the  argument  of  the  case,  and  demands 
the  most  careful  consideration.  The  learned  counsel 
for  the  defendants  contended  that  the  point  was  not 
•open  to  dispute,  and  cited  the  case  of  Doe  dem. 
Brennan  v.  O'Neil,  reported  in  the  Upper  Canada 
Reports,  as  settling  the  question  in  his  clients’  favor. 


I have  looked  at  this  case,  and  it  appears  that  the 
precise  point  arose  in  it,  and  was  decided  in  the 
manner  stated  by  the  defendants’  counsel.  Our 
attention  was  likewise  called  to  a case  (a)  decided 
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1851.  in  the  court  of  Queen’s  Bench  in  Ireland,  in  which 
it  was  represented  that  a different  doctrine  was  held, 
waters  j have  nofc  seen  the  report  of  this  case  but  it  is  pretty 
shade.  ful]y  stated  in  Mr.  Sugdens  book  upon  vendors  and 
purchasers,  and  from  his  account  it  would  seem  that 
the  Irish  court  was  of  opinion  that  the  Register  Act 
of  Ireland  operated  only  upon  conveyances  made  by 
the  same  person,  and  that  when  the  second  convey- 
ance is  made  by  the  assignee  in  law  of  the  person 
who  executed  the  first,  the  two  deeds  had  effect 
according  to  the  principles  of  the  common  law,  and 
the  Register  Act  did  not  apply.  This  general  doc- 
trine was  overruled  in  a subsequent  case  (a)  in  the 
House  of  Lords,  in  which  it  was  decided  that  a 
second  conveyance,  executed  by  the  assignee  in  law 
of  the  person  who  made  the  first,  and  first  registered, 
acquired  priority  under  the  Register  Act;  and  for  the 
general  proposition  enunciated  in  it,  therefore,  the 
Judgment.  Irish  case  is  no  authority ; but  the  court  likewise 
held,  that  this  general  doctrine  was  not  required  for 
the  determination  of  that  case,  but  that  their  judg- 
ment in  it  was  referable  to  grounds  peculiar  to  sheriff’s 
deeds.  I am  at  a loss  to  conceive  what  these  are, 
unless  they  are  those  which  were  insisted  upon  by 
the  plaintiff s counsel ; and  under  these  circumstances 
and  in  this  state  of  the  authorities,  perhaps  the  point 
is  open  for  our  consideration,  and  we  are  at  liberty  to 
follow  the  bent  of  our  opinion. 

I have  scarcely  ever  had  occasion  to  consider  a 
question,  in  regard  to  which  the  arguments  on  each 
side  seemed  to  me  so  equally  balanced.  On  the  one 
hand  it  may  be  contended  as  follows — namely,  the 
Register  Act  does  not  enlarge  a deed  beyond  its  true 
intent  and  meaning,  but  sustains  it  to  the  lull  extent 
of  that  true  intent  and  meaning  against  any  prior 
unregistered  deed  which  clashes  with  it.  But  where 
a deed  is  expressed  and  intended  to  be  sulject  and 
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without  prejudice  to  any  other  deed  which  may  have  1851. 
preceded  it,  the  former  of  these  deeds  cannot  clash 
with  the  latter  of  them,  because  they  are  perfectly  Sh^e 
consistent  with  each  other.  Thus,  for  instance,  where 
a second  mortgage  is  made,  reciting  the  first  and 
expressly  made  subject  to  it,  the  prior  registration  of 
this  second  mortgage  will  not  give  it  priority  over 
the  first.  Now,  a sheriff’s  deed  professes  to  pass 
only  such  estate  and  interest  as  the  debtor  had  at  the 
time  that  the  judgment  attached  upon  his  land.  It 
is  intended  to  pass  only  this  estate  and  interest,  and 
the  sheriff  has  no  power  to  convey  any  greater  estate 
or  interest.  The  sheriff  has  no  estate  to  convey  ; he 
has  only  a power  to  transfer  another  man’s  estate, 
derived  from  the  law,  which  cannot  intend  him  to  do 
a wrongful  act,  or  to  convey  a greater  estate  than  the 
debtor  has,  or  in  fact,  an  estate  which  does  not  belong 
to  him  but  to  another,  and  to  subject  one  man’s  pro- 
perty to  the  payment  of  another  man’s  debt.  No  two  judgment.. 
things,  it  may  be  urged,  can  be  more  different  than  a 
sheriff’s  sale  and  a private  purchase.  When  a pur- 
chase is  made  by  private  contract,  the  purchaser 
intends  and  agrees  to  purchase  the  absolute  fee  sim- 
ple of  the  property,  and  takes  every  precaution  for 
the  purpose  of  making  sure  that  he  gets  it.  He  calls 
for  the  production  of  a perfectly  good  title,  and  if  any 
defect  is  discovered  he  insists  upon  its  removal ; 
every  incumbrance  must  be  discharged,  and  should 
any  come  to  light  before  the  purchase  money  is  paid? 
he  is  entitled  to  have  them  paid  out  of  it.  A.  pur- 
chaser at  a private  sale  is  held  bound  to  make  a fair 
and  reasonable  investigation  of  the  t' tie,  and  what- 
ever would  in  the  course  of  such  an  investigation  be 
brought  to  light,  he  is  presumed  to  have  notice  of.  He 
is  considered  guilty  of  crassa  negligentia  if  he  fail 
to  thoroughly  investigate  the  title,  and  must  abide  the 
consequences  of  being  deemed  to  have  notice  of 
every  charge  or  incumbrance  which  in  the  progress 
of  such  an  enquiry  he  would  discover. 
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This  objection,  it  may  be  said,  is  a great  security 
to  third  persons  whose  incumbrances  or  claims  are  of 
an  equitable  nature,  for  the  purchaser  is  necessarily 
led,  for  the  most  part,  in  the  course,  of  such  an  investi- 
gation, as  he  is  deemed  to  have  made  to  a knowledge 
of  the  existence  of  such  rights,  which  would  other- 
wise in  the  great  majority  of  cases  remain  totally 
unknown  to  him. 

It  may  be  then  pointed  out  how  differently  is  a 
sheriff’s  sale  conducted.  The  purchaser  at  such  a 
sale,  it  may  be  said,  does  not  purchase,  nor  intend 
to  purchase,  the  absolute  fee  simple  of  the  property, 
but  simply  whatever  estate  the  debtor  has  ; it  may 
be  a fee  simple  or  less,  or  no  estate ; it  may  be 
free  from  incumbrances,  or  incumbered  to  its  full 
value  ; he  is  not  entitled  to  call  for  the  production 
of  any  title,  nor  is  any  title  guaranteed  to  him. 
If  he  accidentally  discover  any  defect  in  the  title 
after  his  purchase,  he  cannot  call  upon  the  vendor 
to  remove  it,  because  he  purchased  such  title  as 
the  vendor  had.  If  any  charges  or  incumbrances 
come  to  light  before  he  has  paid  his  purchase  money, 
he  cannot  insist  upon  paying  them  out  of  it,  for  he 
has  purchased  subject  to  those  incumbrances,  and 
must  pay  his  whole  purchase  money  to  the  sheriff 
and  discharge  the  incumbrances  out  of  his  own 
moneys,  with  such  claim  for  indemnity  (if  any)  as 
he  may  have  against  the  judgment-debtor  or  his 
property.  As  on  the  one  hand  the  sheriff  can  dispose 
only  of  the  actual  estate  of  the  debtor,  whatever  it  is, 
so  on  the  other,  whoever  buys  this  estate,  must  pay 
the  whole  purchase  money  without  deduction,  for  the 
satisfaction  of  the  debt,  the  discharge  of  which  is 
the  object  of  the  sale.  The  purchaser  at  sheriff's 
sale,  in  consequence,  does  not  offer  the  full  value  of 
the  land ; he  does  not  know  what  he  is  purchasing 
and  offers  only  what  he  is  willing  to  hazard ; and  the 
price  fluctuates  according  to  the  means  which  exist, 
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or  which  every  bidder  individually  has,  previously  to  1851. 
the  sale  of  ascertaining  the  state  of  tho  title.  As  he 
has  no  means,  or  only  very  imperfect  means  of  inves-  Sh^e. 
tigating  the  title,  he  cannot  be  held  bound  to  do  so, 
nor  can  he  be  deemed  to  have  notice  of  equitable 
titles,  which  such  an  investigation  would  bring  to 
light.  To  confer  upon  him  the  privileges  of  a 
purchaser  for  valuable  consideration  without  notice, 
it  may  be  contended,  would  be  to  consider  him  as  a 
private  purchaser  for  the  sake  of  the  advantages  of  a 
private  sale,  without  subjecting  him  to  its  obliga- 
tions, which  should  be  their  inseparable  concomitant 
for  the  protection  of  third  persons. 

From  these  considerations  it  is  manifest,  it  may  be 
said,  that  a purchaser  at  sheriff’s  sale  stands  in  a 
very  different  position  from  a purchaser  from  any 
other  assignee  in  law ; and  it  is  plain  what  the  Irish 
court  of  Queen’s  Bench  meant  by  saving  that  their 

J ” 0 . J udgment. 

judgment  might  be  referred  to  grounds  peculiar  to 
sheriff’s  sales,  without  resorting  to  the  general  prin- 
ciple which  they  enunciated  in  that  case,  and  which 
the  House  of  Lords  afterwards  rejected.  To  hold 
that  prior  registration  confers  upon  a sheriff’s  deed 
priority  over  a previous  unregistered  deed,  would,  it 
may  be  contended,  be  to  hold  that  prior  registration 
gives  a.  more  extensive  operation  to  the  instrument 
so  registered,  than  it  was  intended  to  have.  Such 
is  not  the  intention  of  the  Register  Act;  it  was  not 
meant  to  vary  the  intended  operation  of  the  deed 
registered,  but  to  uphold  it  in  its  full  extent  accor- 
ding to  the  intention  of  the  parties,  against  only  any 
prior  deed  not  registered.  The  judgment  attaches 
upon  any  estate  which  the  debtor  at  that  moment 
has  ; this  Estate  the  law  gives  to  the  sheriff  to  dispose 
of  for  the  satisfaction  of  the  judgment.  This  estate, 
and  this  alone,  it  means  him,  and  of  course  he  means, 
to  convey  for  this  purpose ; the  purchaser  must  be 
deemed  to  have  the  same  intention,  and  the  Register 
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1851.  Act  does  not  give  to  the  deed  any  greater  effect  than 
it  was  intended  by  the  parties  to  it  to  have. 

V. 

I cannot  deny  the  force  of  these  reasons,  for  I have 
found  it  very  difficult  to  resist  them ; but  after  the 
best  consideration  that  I have  been  able  to  give  to 
the  matter,  and  referring  to  the  authorities  which 
have  been  mentioned,  and  also  the  case  cited  in  the 
argument  of  Doe  dem.  Robinson  v.  Allsop,  where  an 
assignment  to  a provisional  assignee  was  held  to  be 
within  the  act,  I think  it  best  stare  decisis , and  to  * 
hold  that  the  defendant  by  the  prior  registration  of 
the  deed  under  which  he  claims  obtained  priority 
over  the  plaintiff. 

The  only  question  that  remains  is,  whether  the 
sheriff’s  sale  in  this  instance  transferred  merely  the 
dry  reversion,  leaving  the  right  to  redeem  the  term 
in  the  judgment-debtor,  or  whether  that  right  accom- 
judgment.  pained  the  reversion  as  an  incident,  and  vested, 
together  with  other  rights  of  property  incidental  to 
the  ownership  of  the  reversion,  in  the  purchaser. 

The  general  question  has  already  been  discussed, 
both  at  the  bar  and  on  the  bench,  with  so  much 
learning  and  ability,  that  it  is  unnecessary  for  me  to 
do  more  upon  this  occasion  than  to  declare  my  views 
generally  upon  the  subject,  accompanying  that  dec- 
laration with  one  or  two  remarks  pointed  to  those 
considerations  which  strike  me  as  most  forcibly 
illustrating  the  point  in  question. 

After  the  best  consideration  which  I have  been 
able  to  give  this  question,  it  appears  to  me  that  the 
purchaser  from  the  sheriff  under  a ji.  fa.  against  lands 
of  a reversion,  expectant  upon  a mortgage-term, 
acquires  with  the  reversion  the  right  to  redeem  the 
term  in  common  with  the  other  incidents  of  owner- 
ship. The  contrary  conclusion  proceeds  upon  the 
theory  that  when  a mortgage  is  created  for  a term  of 
years  out  of  the  fee,  the  right  to  redeem  the  term  and 


CHANCERY  REPORTS. 


471 

the  reversion  are  distinct  and  separate  estates,  the  1851. 
one  legal,  and  the  other  equitable,  and  as  legal  inter- 
ests  only  can  be  affected  by  legal  process,  that  the  Sha'de. 
sheriff’s  sale  transfers  only  the  legal  estate — that  is, 
the  reversion,  leaving  the  right  to  redeem  the  mort- 
gage-term in  the  debtor.  This  theory  seems  to  me, 
with  the  utmost  respect  for  the  opposite  opinion, 
erroneous.  I think  that  when  an  owner  in  fee  creates 
a mortgage-term,  he  vests  in  the  mortgagee  only  such 
estate  as  it  is  necessary  that  he  should  have  as  a 
security,  and  that  he  retains  all  that  he  does  not  part 
with,  as  part  of  his  old  dominion — not  split  up  into 
several  interests,  but  as  entire  and  indivisible  as  if  he 
had  created  no  mortgage  at  all.  When  a particular 
estate  is  carved  out  of  the  fee,  what  remains  in  the 
owner  of  the  fee  is  one  entire  estate.  The  effect  of 
the  disposition  is  merely  to  vest  the  particular  estate 
in  the  person  in  whose  favor  it  is  created,  not  also  to 
divide  and  split  up  the  remainder  of  the  estate,  Jua^ment, 
which  continues  to  reside  in  its  owner,  wholly  unaf- 
fected by  the  disposition. 

Every  owner  of  an  estate,  when  he  places  a burden 
upon  it  must  retain  the  right  to  discharge  such  bur- 
den ; but  this  right  is  not  a separate  estate,  distinct 
from  the  residue  of  the  estate  remaining  after  the 
burden  is  created,  but  a right  of  property,  like  the 
right  to  receive  rent  when  land  is  demised  for  years 
with  a reservation  of  rent.  To  hold  the  right  to 
redeem  the  term  and  the  reversion  to  be  separate 
estates,  is  to  ascribe  to  the  mortgagor  (which  is  cer- 
tainly intended  only  to  give  an  estate  to  the  mortga- 
gee) the  operation  not  only  of  vesting  an  estate  in 
him,  but  also  of  vesting  a new  estate  in  the  mortga- 
gor. The  mortgage  is  a mere  charge,  and  the  equity 
of  redemption,  as  it  is  called,  is  a mere  right  to  re- 
lieve the  estate  of  it,  which  must  belong  to  every 
owner  of  the  estate,  and  is  a right  of  property  merely, 
and  not  a distinct  estate  per  se.  When  a mortgage 
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1851.  in  fee  is  created,  the  whole  legal  estate  is  vested  in 
'"waterT  mortgagee,  and  the  mortgagor  retains  only  an 

Shade,  equitable  estate,  which  is  called  an  equity  of  redemp- 
tion ; but  when  a mortgage  is  created  by  the  owner 
of  the  fee  for  a term  of  years,  the  mortgagor  retains 
a legal  estate,  and  he  cannot  have  this  estate  and 
also  an  equitable  chattel  interest  distinct  from,  but 
connected  with,  it.  An  equity  of  redemption  upon 
a mortgage  in  fee  subsists  by  itself,  because  the 
whole  estate  of  the  mortgagor  has  been  converted 
into  a mere  equity;  but  after  a mortgage  for  a term 
of  years  has  been  carved  out  of  the  fee,  the  estate  of 
the  mortgagor  is  not  wholly  equitable  ; he  has  a legal 
estate ; and  a legal  and  equitable  estate  cannot  subsist 
in  the  same  lands,  at  the  same  time,  in  the  same  per- 
son. If  the  right  to  redeem  the  term  could  be  con- 
sidered a separate  estate,  it  could  not  subsist  as  such, 
but  would  merge  in  the  legal  inheritance,  both  as 
Judgment,  being  a chattel  interest,  and  also  as  being  an  equity. 

Every  owner  of  lands  in  fee  simple  has  a legal  and 
beneficial  estate,  but  they  are  inseparably  united ; 
because  a legal  and  equitable  interest  in  the  same 
lands  cannot  exist  at  the  same  time  in  the  same  per- 
son; and  the  sheriff,  when  he  sells  and  conveys  the 
lands  of  this  person,  transfers  both  the  legal  and 
beneficial  interest.  Now,  when  a mortgage  for  years 
is  carv.d  out  of  this  fee  simple,  the  mortgagee  takes 
nothing  put  a legal  term  of  years,  and  a beneficial 
interest  commensurate  with  his  security.  Whatever 
is  not  carved  out  of  the  estate  must  remain  in  the 
mortgagor;  and  therefore,  the  whole  legal  and  equi- 
table estate,  excepting  what  has  become  vested  in  the 
mortgagee,  remains  in  him,  inseparably  connected, 
just  as  before ; for  the  mortgage,  which  only  gives 
an  estate  to  the  mortgagee,  can  have  no  effect  on  the 
estate  of  the  mortgagor,  save  to  carve  a portion  out 
of  it,  leaving  the  remainder  in  statu  quo.  The  right 
to  redeem  the  term  is  just  a portion  of  this  beneficial 
interest. 
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Suppose  a mortgage  for  1,000  years  to  be  paid  1851. 
off,  and  that  the  owner  of  the  fee,  instead  of  taking  Waters 
a release  under  the  Register  Act,  were  to  have  the  Sha'de. 
term  assigned  to  attend  to  inheritance,  which  is  a 
very  common  transaction  in  England ; the  equitable 
interest  in  this  term — that  is,  the  right  to  the  protec- 
tion of  the  term — is  a part  of  the  beneficial  ownership 
of  the  fee  simple ; and  it  would  not,  T suppose,  be 
contended  that  this  interest  or  right  would  not  pass 
to  the  purchaser  from  the  sheriff.  This  case  is  not, 

I think,  distinguishable  from  that  of  the  right  to  re- 
deem the  mortgage-term. 


Before  widows  became  entitled  to  dower  out  of 
equitable  estates,  their  rights  were  as  strictly  legal  as 
possible.  Certainly,  a title  of  dower  then  would  have 
affected  an  equitable  estate  as  little  as  a writ  of  fi.  fa. ; 
and  a third  part  of  any  equitable  estate  of  the  deceased 
husband  would  have  as  little  passed  to  the  widow 
as  an  entire  equitable  estate  of  a judgment-debtor  to 
the  purchaser  from  the  sheriff.  Accordingly,  when 
a mortgage  had  been  made  in  fee,  the  widow  was 
not  dowable,  and  the  sheriff’s  vendee  acquired 
nothing ; but  when  the  mortgage  was  for  years,  the 
widow  was  dowable  of  the  reversion,  and  had  a right 
to  redeem  the  term  as  part  of  that  estate.  If  the 
right  to  redeem  the  term  had  been  a distinct  equitable 
estate,  joined  indeed  to  the  reversion,  but  so  as  to 
admit  of  separation  by  act  of  law,  no  part  of  it  could 
have  passed  to  the  widow ; but  the  same  principle 
which  carried  it  to  the  widow  will  carry  it  to  the 
sheriff’s  vendee.  The  strongest  argument,  however, 
in  favor  of  this  view  of  the  question,  is  derived  from 
what  I understand  to  be  the  law  with  regard  to  tenants 
by  elegit.  It  may  appear  at  first  view,  that  when  a 
mortgage  has  been  made  for  years,  a judgment-credi- 
tor of  the  mortgagor  can  redeem  it,  as  he  would  a 
mortgage  in  fee.  If  I rightly  understand  the  law  on 
this  subject,  it  is  not  so.  Before  a judgment-creditor 
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1851.  can  redeem,  his  judgment  must  attach  upon  the 
equity  of  redemption ; but  in  the  case  supposed, 
shade,  there  is  no  equity  of  redemption  for  his  judgment  to 
attach  upon.  His  judgment  attaches  upon  the  rever- 
sion, which  is  the  only  estate  that  the  debtor  has ; and 
he  must  issue  his  elegit  and  extend  this  reversion, 
before  he  can  redeem  the  term;  and  then,  having 
acquired  an  estate  in  the  reversion,  he  can  redeem 
the  term  like  every  other  owner  of  the  reversion,  but 
he  redeems  as  tenant  by  elegit,  and  not  as  a judgment- 
creditor.  I am  not  alluding  to  the  case  where  the 
estate  of  the  mortgagor  was  originally  a term  of 
years,  and  he  mortgages  that  term.  In  this  case  he 
has  an  equity  of  redemption  only,  upon  which  the 
judgment  attaches  so  soon  as  the  writ  is  delivered 
to  the  sheriff,  and  the  judgment-creditor  redeems  as 
such.  The  case  I refer  to  is  that  of  the  owner  in  fee 
creating  a mortgage  for  years  ; and  in  this  case,  as  I 
ud^ment  understand  the  law,  the  judgment-creditor  cannot  re- 
deem, but  the  tenant  by  elegit  may.  This  fact,  if 
I have  correctly  stated  the  law  upon  this  subject, 
conclusively  negatives  the  existence  of  an  equity  of 
redemption  upon  a mortgage  for  years,  made  by  the 
owner  of  the  fee,  as  a separate  estate  from  the  rest  of 
the  inheritance. 

In  conclusion,  upon  this  part  of  the  case,  I would 
observe  upon  the  anomaly  of  an  estate  being  at  one 
time  real  and  at  another  personal ; devolving  to  the 
heir  or  devisee  as  real  estate,  and  yet,  if  a sheriff’s 
sale  intervene,  vesting  thenceforth  in  the  personal 
representative  as  personal  estate.  If  the  right  to  re- 
deem the  term  is  real  estate,  it  must  be  a part  of  the 
inheritance,  and  should  pass  as  such.  It  is  not  in  the 
power  of  a sheriff’s  sale  to  split  the  inheritance  into 
parts.  The  proposition  which  I advance  is,  that 
when  a mortgage  for  years  is  created,  the  residue  of 
the  estate  remaining  in  the  mortgagor  is  one  entire 
legal  estate ; for  although  it  is  partly  legal  and  partly 
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equitable,  like  the  estate  of  every  owner  of  the  entire  1851. 
fee-simple,  yet  these  two  sorts  of  ownership  are  so 
inseparably  blended,  as  to  constitute  but  one  estate,  gjJde. 
and  that  a legal  one  which  would  pass  under  legal 
process  to  the  purchaser  from  the  sheriff. 

I need  not  remark  upon  the  sound  policy  of  this 
doctrine ; for  if  the  lands  of  a debtor  are  to  be  sub- 
jected to  the  payment  of  his  debts  through  the  me- 
dium of  legal  process,  that  end  would  be  very  much 
hindered  by  holding  that  the  dry  revision  only  passed, 
which  in  no  such  case  could  be  worth  more  than  five 
shillings.  In  fact,  the  creditor  would  be  obliged,  in 
addition,  to  institute  a suit  in  this  court  to  redeem 
the  term,  which,  according  to  this  theory,  he  could 
do,  as  upon  the  separation  of  the  estates  the  equity 
of  redemption  would  become  a chattel  interest,  upon 
which  the  judgment  would  attach,  so  soon  as  the 
writ  was  delivered  to  the  sheriff.  judgment. 

I have  read  the  case  of  Lord  Downie  against  Morris , 
which  does  not  appear  to  me  to  have  much  bearing 
on  this  question,  but  which,  so  far  as  it  applies,  is, 

I think,  in  favor  of  the  defendants. 

The  result  of  the  views  which  I have  ventured  to 
express  upon  this  case  is,  that  St.  George  having 
registered  a valid  mortgage  without  notice  of  the 
plaintiff’s  deed,  became  entitled  to  priority,  and  ac- 
quired a valid  charge  as  the  first  incumbrancer  upon 
the  estate;  that  Shade’s  purchase  at  sheriff’s  sale, 
and  prior  registration  of  the  sheriff’s  deed,  vested  in 
him  the  reversion,  including  the  right  of  redemption 
in  regard  to  the  whole  212  acres ; and  that  when  Shade 
procured  an  assignment  of  the  mortgage,  it  merged 
in  the  inheritance,  and  he  became  absolutely  seised 
in  fee.  This  estate  he  transferred  respectively  to 
Butler  and  Schnellinger,  who  it  is  not  pretended  had 
any  notice  of  the  plaintiff’s  rights.  The  evidence 
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1851.  cannot  be  said  to  prove  either  notice  or  fraud  in 
Shade , and  therefore  the  whole  ground  upon  which 
shlde.  the  plaintiff  bases  his  title  to  relief  fails. 

I think  the  bill  should  be  dismissed  with  costs. 


Spragge,  Y.  C. — One  of  the  leading  questions  in 
this  case  is,  whether  the  Registry  Act  of  Upper 
Canada,  35  Geo.  III.,  chap.  5,  applies  to  sheriffs’ 
deeds  of  real  estate  sold  by  them  under  writs  of fieri 
facias . 

Much  of  the  reasoning  against  the  application  of 
the  Registry  Act  to  sheriffs’  deeds  is  equally  appli- 
cable to  the  case  of  a prior  and  subsequent  deed  from 
the  same  grantor.  It  is  argued  that  after  one  makes 
a conveyance  in  fee  simple,  there  remains  in  him  no 
estate,  but — as  it  is  called  in  the  case  of  Fury  v. 
Smith — a power  or  possibility  only ; that  if,  after 
judgment  such  conveyance,  the  same  land  be  taken  by  the 
sheriff  and  sold  in  execution  under  fieri  facias 
against  the  lands  of  the  grantor,  and  a sheriff’s  deed 
be  made  thereupon  to  the  purchaser,  the  sheriff’s 
deed  can  only  convey  to  the  purchaser  the  estate  and 
interest  of  the  debtor ; that  the  debtor  had  no  estate 
or  interest,  and  therefore  nothing  was  conveyed. 

The  same  is  true  of  an  ordinary  subsequent  deed. 
Where  a deed  is  made  by  A.  to  B.,  and  then  a sub- 
sequent deed  by  A.  to  C. ; after  the  v deed  to  B.  there 
remains  in  A.  no  estate  or  interest.  When,  therefore, 
he  makes  a deed  to  C.  that  deed  conveys  nothing? 
for  A.  had  nothing  to  convey.  C.  then  registers,  (B. 
not  having  registered,)  and  the  effect  of  the  registra- 
tion is  to  give  vitality  and  effect  to  a deed  which 
before  was  a conveyance  of  nothing.  I will  not 
venture  the  opinion,  after  what  was  said  by  the 
learned  judges  who  decided  Fury  v.  Smith,  that  no 
power  or  possibility  known  to  the  law  could  remain 
in  a grantor  after  conveying  his  estate  in  fee  simple  • 
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but  I apprehend  that  upon  the  registration  of  the  1851. 
second  deed  the  operation  given  to  it  by  the  act  is, 
that  the  first  deed  is,  as  to  it,  void,  as  if  never  exe-  Sh^e. 
cuted  at  all.  Up  to  the  time  of  registration  the  second 
deed  conveyed  nothing,  because  A.  had  previously 
conveyed  his  whole  estate ; but  by  the  operation  of 
the  registry  the  previous  deed  became  void,  and  so 
the  second  deed  had  effect  as  if  no  previous  deed 
had  ever  been. 

The  statute  provides  that  the  first  deed  shall  be 
adjudged  fraudulent  and  void  against  a subsequent 
purchaser  for  valuable  consideration.  The  purchaser 
at  sheriff’s  sale  is  a purchaser  for  valuable  considera- 
tion. It  is  said  he  is  so  only  of  the  estate  or  interest 
which  the  execution  debtor  had  at  the  time  of  the 
delivery  of  the  writ  to  the  sheriff,  and  that  the  sheriff’s 
deed  conveys  and  professes  to  convey  such  estate 
and  interest  only.  But  still,  of  whatever  passes  by  _ J 

J r J Judgment. 

the  sheriff’s  deed  he  is  a purchaser  for  valuable 
consideration ; and  the  statute  says  that,  as  against 
such,  the  prior  deed  shall  be  adjudged  fraudulent 
and  void.  If  it  be  urged  that  the  prior  deed  and  the 
sheriff’s  deed  may  co-exist — the  prior  deed  conveying 
the  whole  estate,  and  the  sheriff’s  deed  the  estate 
and  interest  of  the  execution  debtor,  which  might  be 
a fee  simple  or  might  be  nothing,  according  to  what 
estate  the  execution  debtor  had,  or  whether  he  had 
any  estate  or  interest,  or  none — then  the  point  is 
narrowed  to  this,  whether  a purchaser  of  all  the  estate 
and  interest  of  A.  in  certain  land  is  to  be  held  as  pur- 
chasing the  same  thing  as,  or  a different  thing  from, 
that  certain  land. 

A conveyance  of  all  the  estate  and  interest  of  A. 
in  certain  land  to  C.,  his  heirs  and  assigns,  is  a 
conveyance  of  that  land  itself,  if  A.  be  seized  of  that 
land ; it  of  itself  imports  an  estate,  and  an  estate  of 
freehold  as  existing  in  the  person  whose  estate  is 
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1851.  thereby  conveyed.  Suppose  a conveyance  by  A.  to 
B.,  his  heirs  and  assigns,  of  certain  land  ; then  a 

shlde.  conveyance  by  A.  to  C.,  his  heirs  and  assigns,  of  the 
estate  and  interest  of  A.  in  the  same  lands  for  valua- 
ble consideration,  and  C.  registers  first.  The  second 
deed  imports  that  A.,  at  the  time  of  making  it,  had 
in  him  a freehold  estate  in  such  lands  to  convey,  and 
that  he  did  convey  it  to  a purchaser  for  valuable 
consideration ; could  this  be  said  to  be  a conveyance 
of  something  other  than  what  was  conveyed  to  B.  ? 
Does  it  not  negative  the  idea  of  the  grantor  having 
nothing  to  convey  ; of  his  having  previously  conveyed 
all  his  estate  to  another  ? 

A conveyance  of  all  the  estate  and  interests  of  the 
grantor,  does  not  import  that  it  is  subject  to  any 
estate  previously  granted.  It  would  be  unusual  in 
the  case  of  an  ordinary  unofficial  transfer,  but  still 
might  be  accounted  for,  ex.  qr the  grantor  desiring 

id^ment.  & ’ a > o o 

not  to  warrant  the  title.  In  a deed  from  a sheriff  it 
is  the  ordinary  conveyance,  and  purports  to  convey 
all  the  estate  of  the  execution  debtor,  even  in  fee 
if  he  had  the  fee ; the  operative  words  and  the 
habendum  are  such  as  to  convey  a fee.  I do  not 
think  such  a deed  can  be  construed  as  meaning  to 
convey  any  estate  or  no  estate  at  all,  as  it  may  happen. 
I take  it  that  it  assumes  to  convey  an  estate,  and  that 
in  fee,  but  without  warranting  the  title.  It  might  be 
that  the  land  was  held  by  the  execution  debtor  as 
entitled  by  descent,  or  by  devise,  but  in  truth  having 
no  title,  the  purchaser  takes  it  subject  to  such  con- 
tingency; but  nevertheless  the  deed  as  much  imports 
a conveyance  of  a fee  as  the  title  deed  from  an 
individual. 

In  the  case  of  such  a deed  from  an  individual, 
duly  registered,  a prior  deed,  whether  a conveyance 
in  fee  or  of  any  lesser  estate,  would  be  void.  If  of 
a lesser  estate,  it  might,  with  some  show  of  reason, 
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be  urged  that  the  subsequent  deed  of  the  estate  and 
interest  of  the  grantor  could  only  be  subject  to  the 
estate  he  had  carved  out  of  it ; but  it  would,  under 
the  statute,  be  void  as  a conveyance  whereby  the 
land  comprised  in  the  registered  deed  would  be 
affected. 

As  I read  the  statute,  such  a deed  registered  would 
not  be  subject  to  any  prior  unregistered  deed,  whether 
in  fee  or  otherwise,  and  I cannot  conceive  that  such 
a deed  would  import  more  than  a deed  in  the  like 
terms  from  a sheriff.  In  speaking  of  lesser  estates,  I 
of  course  except  such  as  are  for  terms  not  exceeding 
twenty-one  years,  as  provided  for  by  the  statute. 

With  regard  to  the  argument  that  a second  deed 
in  such  terms  may  consist  with  a prior  deed  con- 
veying the  fee,  I conceive  that  a deed  in  such  terms 
falling  within  the  words  of  the  act,  a prior  purchaser, 
in  order  to  exempt  himself  from  the  operation  of  the  Jud{?ment 
act,  must  shew  that  it  does  not  apply  because  the 
second  deed  conveys  something  different  from  the 
first.  It  lies  upon  him  to  shew  this.  It  is  not  suffi- 
cient to  shew  that  the  grantor,  (or  execution  debtor, 
as  the  case  may  be),  had  nothing  to  be  conveyed, 
for  that  he  might  shew  where  the  second  deed  was 
in  the  same  terms  as  to  the  first,  and  so  might  always 
defeat  the  statute  ; but  he  must  shew  that  the  second 
deed  did  not  convey  or  import  to  convey  the  same 
thing ; and  if  in  its  import  and  legal  effect  it  was  a 
conveyance  of  an  estate  in  fee,  it  cannot  be  said  to  be 
a conveyance  of  a thing  different  from,  or  other  than, 
a prior  conveyance  in  fee. 

The  sheriff's  deed,  in  this  case,  purports  to  grant, 
bargain,  sell,  transfer,  convey  and  confirm  to  the 
purchaser,  his  heirs  and  assigns,  the  lands  therein 
described,  being  the  212  acres  in  question,  together 
with  the  appurtenances,  and  the  rents,  issues  and 
profits  thereof,  (in  the  usual  terms,)  and  also  all  the 
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1851.  estate,  right,  title,  interest,  &c.,  which  McMahon 
had  at  the  time- of  judgment  entered  (then  considered 
shade.  as  the  time  frorn  which  lands  were  bound),  in  so  far 
as  the  sheriff  might  or  could,  or  of  right  ought  to 
grant,  bargain  and  sell  the  same  by  virtue  of  the 
writ  of  fi.  fa.  therein  recited,  and  subject  to  such 
incumbrances  as  are  binding  upon  or  might  affect 
the  same.  I believe  sheriff’s  deeds  do  not  usually 
in  terms  convey  the  land,  but  merely  the  estate  and 
interest  of  the  execution  debtor  therein — this  does 
both  ; but  I have  considered  it  as  if  in  the  usual 
form.  The  deed  is  of  all  the  estate  and  interest 
which  McMahon  had  at  the  time  of  judgment  entered, 
in  so  far  as  the  sheriff  could,  or  of  right  ought  to 
grant  and  convey  the  same  by  virtue  of  the  fi.  fa. 
This  deed  certainly  conveyed  nothing  to  the  pur- 
chaser at  sheriff ’s  sale,  for  McMahon  had  no  estate 
or  interest  at  the  time  referred  to.  This  was  the  case, 
though  the  fact  did  not  appear.  The  purchaser 
registered  his  deed ; he  was  a purchaser  for  valuable 
judgment,  consideration ; and  as  to  such,  a prior  deed  unregis- 
tered is  fraudulent  and  void.  It  differs,  I conceive, 
in  no  essential  particular  from  a conveyance  by  an 
individual  of  all  his  estate  and  interest  in  certain 
land,  which  would  be  all  the  estate  and  interest 
which  he  then  had  in  such  lands.  A purchaser  in 
either  case  would  buy  subject  in  effect  to  any  prior 
deed  which  might  obtain  prior  registration ; but, 
when  he  (such  purchaser)  registered,  the  prior  deed 
was  adjudged  void,  and  if  void  then  the  grantor  or 
execution  debtor  had  an  estate  and  interest  in  the  land 
to  convey  at  the  time  referred  to.  The  sheriff  qpn- 
veying  so  far  as  he  might  or  of  right  ought  to  do 
under  the  fi.  fa.}  falls  under  the  same  observation; 
the  prior  deed  became  void  by  the  prior  registration 
of  the  subsequent  one,  and  so  the  sheriff  could  of 
right  sell  under  the  fi.  fa. ; his  act,  invalid  and 
inoperative  at  the  time,  became  valid  by  the  subse- 
quent registration.  The  sale,  subject  to  incumbrances, 
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was  satisfied  by  the  registered  mortgage  to  St.  George,  1851. 
or  even  if  that  had  not  existed  there  could  be  no 
valid  incumbrance,  at  least  by  sale  or  mortgage  sh^de. 
unless  registered  before  the  sheriffs  deed. 

The  case  of  Fury  v.  Smith,  which  has  been  referred 
to,  is  an  authority  against  the  application  of  the 
Registry  Act  to  sheriff’s  deeds.  The  learned  judges 
who  decided  that  case  were  of  opinion  that  the 
statue  was  confined  to  cases  where  a prior  and 
subsequent  deed  were  given  by  the  same  grantor, 
excluding  from  its  operation  a second  deed  given  by 
one  claiming  under  the  grantor  of  the  prior  deed. 

This  latter  point  was  not  indeed  the  point  of  decision^ 
but  it  shews  how  narrow  a construction  they  ga ve- 
to the  Registry  Act,  a construction  in  that  particular 
disapproved  of  by  the  House  of  Lords  in  Warburton 
v.  Loveland.  The  point  expressly  decided  does  not 
appear,  that  I am  aware  of,  to  have  since  arisen  in 
Ireland,  or  upon  the  English  registry  acts;  but  in  aJudgmeut' 
prior  case — Doe  ex  dem.  Robinson  v.  Allsop — a case 
upon  the  same  principle,  appears  to  have  been  decided 
upon  the  Middlesex  Registry  Act,  which  indeed 
bears  a very  close  resemblance  to  our  own.  In  that 
case,  one  Stoddart,  a lessee  for  a long  term  of  cer- 
tain land  in  Middlesex,  borrowed  money  of  Robinson, 
and  placed  his  lease  in  his  hands ; he  afterwards 
assigned  his  term  to  one  Moore;  he  became  an 
insolvent  debtor  and  was  committed  to  prison;  on 
obtaining  his  discharge  he  made  an  assignment  of 
all  his  estate  and  effects  to  his  provisional  assignee; 
in  his  schedule  the  debt  to  Robinson  appeared ; the 
premises  in  question  were  also  scheduled  as  assigned 
to  Moore,  and  also  as  assigned  or  mortgaged  to  one 
Greenwood  for  a sum  of  60 1.  Moore  put  up  the 
premises  to  auction,  and  they  were  bought  by  one 
Barton,  who  assigned  them  to  Allsop.  The  plaintiff, 
Robinson,  who  continued  to  hold  the  lease,  purchased 
the  bankrupt’s  .estate  and  effects  from  the  provisional 
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1851.  assignee,  who  made  an  assignment  to  him  thereof. 

Robinson  registered  the  original  lease,  the  bankrupt’s 
shade  general  assignment  to  the  assignee  and  the  assignee’s 
assignment  to  himself.  Allsop  registered  subse- 
quently, and  the  assignment  to  him  was  held  void 
against  Robinson , who  had  obtained  prior  registra- 
tion of  his  subsequent  deed.  The  assignment  to  the 
assignee  and  the  assignment  from  the  assignee  to 
the  plaintiff  were  mere  official  transfers,  and  the 
schedule  shewed  upon  its  face  that  the  bankrupt  had 
parted  with  his  term  by  prior  assignment ; yet,  as  the 
subsequent  assignee  was  a purchaser  for  valuable 
consideration,  the  prior  assignment  was  adjudged 
fraudulent  and  void  against  him.  This  case  was 
decided  by  Lord  Tenter  den  and  Judges  Bayley  and 
Best , who  unanimously  held  that  the  statute  applied. 
Such  assignments  as  formed  the  title  of  the  plaintiff 
in  that  case  can  scarcely  stand  upon  a t more  favorable 
judgment  footing  than  an  ordinary  sheriff’s  deed.  In  the  case 
cited  from  our  own  Court  of  Queen’s  Bench — Doe 
Brennan  v.  O'Neil — the  point  for  decision  was 
whether  the  Upper  Canada  Registry  Act  applied  to 
sheriff’s  deeds,  and  the  Court' held  unanimously  that 
the  act  did  apply. 

In  the  case  of  Warburton  v.  Loveland  there  is 
much  that  is  applicable  to  the  case  before  us.  The 
language  of  the  learned  judges,  whose  opinion  was 
delivered  to  the  House  of  Lords,  has  much  force  as 
applied  to  our  Registry  Act.  They  say,  speaking  of 
the  Irish  Registry  Act,  “We  think  it  cannot  be 
doubted  but  that  the  statute  meant  to  afford  an  effec- 
tual remedy  against  the  mischief  arising  to  pur- 
chasers for  a valuable  consideration  from  the  sub- 
sequent discovery  of  secret  or  concealed  charges 
upon  the  estate.  Now,  it  is  obvious  that  no  more 
effectual  remedy  can  be  desired  than  by  requiring 
that  every  deed  by  which  any  interest  in  lands  or 
tenements  is  transferred,  or  any  charge  created 
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thereon,  shall  be  put  upon  the  register,  under  the 
peril  that  if  it  is  not  found  therein  the  subsequent 
purchaser  for  a valuable  consideration,  and  without 
notice,  shall  gain  the  priority  over  the  former  convey- 
ance, by  the  earlier  registration  of  his  subsequent 
deed." 

Again,  speaking  of  the  little  consideration  which 
a party  is  entitled  to  who  does  not  register  his  prior 
deed,  the  same  learned  judges  say,  “ What  cause 
can  be  assigned  for  its  non-appearance  upon  the 
register  except  either  collusion  with  the  grantor,  or 
carelessness  and  neglect  in  himself,  or  mere  accident. 

In  neither  case  can  he  complain  of  the  construction 
of  the  statute  by  which  his  own  fraud,  or  his  own 
want  of  due  caution,  or  an  accident  which  befel 
himself,  is  not  allowed  to  operate  to  the  prejudice  of 
the  right  of  the  more  diligent  purchaser." 

Judgment. 

Taking  the  deed  from  McMahon  to  Waters  to  have 
been  executed  at  the  time  that  Waters  himself  states 
it  to  have  been  executed,  about  four  years  were 
allowed  to  elapse  before  it  was  registered.  Had  he 
observed  caution,  or  anything  like  reasonable  dili- 
. gence,  the  difficulties  which  have  occurred  would 
have  been  avoided. 

Our  Registry  Act  would  fail  of  its  obvious  intent 
in  a great  many  instances,  if  it  were  held  not  to  apply 
to  sheriffs’  deeds ; for  not  only  would  the  immediate 
purchaser  be  left  unprotected,  but  all  claiming  under 
him  for  a series  of  years,  until  such  time  as  adverse 
possession  would  constitute  a title.  Until  that  time 
no  person  would  be  safe  from  having  his  title  defeated 
by  some  concealed  deed.  A deed  may  have  been 
given  in  contemplation  of  the  sheriff’s  sale;  the 
vendee  may  lie  by  and  see  the  property  change  hands 
again  and  again  from  one  purchaser  to  another,  even 
for  full  value,  may  see  improvements  made  by  those 
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in  possession  wholly  unsuspicious  of  the  existence 
of  an  instrument  which  is  quietly  kept  in  the  posses- 
sion of  the  debtor’s  vendee,  to  be  used  whenever  it 
may  best  serve  his  purpose  ; and  this  might  continue 
for  nineteen  years,  and  at  the  expiration  of  that  time 
a deed  might  be  produced,  the  existence  of  which 
had'  never  been  known  to  but  three  or  four  persons, 
and  the  fruit  of  many  years’  labor  and  of  honest 
purchase  for  value;  the  land  with  all  its  improvements, 
be  transferred  to  the  debtor’s  concealed  vendee.  It 
would  be  precisely  the  kind  of  mischief  for  which, 
as  the  judges  said  in  Warbarton  v.  Loveland , the 
statute  meant  to  afford  an  effectual  remedy — a “ mis- 
chief arising  to  purchasers  for  a valuable  considera- 
tion from  the  subsequent  discovery  of  secret  or  con- 
cealed charges  upon  the  estate.” 


And  here,  admitting  that  the  application  of  our 
Registry  Act  to  deeds  by  a sheriff*  is  not  perfectly  clear, 
I will  advert  to  the  rule  of  construction  adopted  by 
the  same  learned  judges  in  the  case  referred  to,  and 
which  they  take  from  Hayden’s  case,  reported  in  3 
Report,  p.  7 : — 


“ 1st,  What  was  the  common  law  before  the 
making  of  the  act  ? 


“2nd,  What  was  the  mischief  and  defect  for 
which  the  common  law  did  not  provide  ? 

“ 3rd,  What  remedy  the  Parliament  hath  resolved 
and  appointed  to  cure  the  disease  of  the  common- 
wealth ? and 

. “ 4th,  The  true  reason  of  the  remedy  ? and  then 
the  office  of  all  the  judges  is  always  to  make  such 
construction  as  shall  suppress  the  mischief  and 
advance  the  remedy,  and  to  suppress  subtle  inven- 
tions and  evasions  for  continuance  of  the  mischief, 
and  'pro  privato  commodo,  and  to  add  force  and  life 
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to  the  cure  and  remedy,  according  to  the  true  intent  1851. 
of  the  makers  of  the  act,  'pro  bono  publico .” 

V. 

The  Registry  Act  of  Upper  Canada  was  wisely 
introduced  in  anticipation  of  apprehended  evil,  and 
was  based  upon  the  registry  acts  of  England.  At 
that  time  real  estate  was  liable  to  be  sold  for  the 
satisfaction  of  debts,  as  it  is  now ; men  in  difficulties 
are  more  apt,  as  experience  shews  than  others  are 
to  contrive  evasions  of  the  law.  Whether  foreseen 
or  not  by  those  who  framed  the  Registry  Act,  it  would, 
if  held  to  apply  to  sheriffs  deeds,  be  a very  effectual 
check  to  concealed  conveyance  by  execution 
debtors.  It  is  in  terms  sufficiently  comprehensive  to 
embrace  sheriff’s  deeds.  I believe  it  has  always 
been  a general  practice  with  purchasers  at  sheriffs 
sale  to  register  their  deeds  just  a£  they  would  register 
a deed  from  an  individual ; and  it  is  well  known 
how  much  the  register  is  looked  upon  in  Upper 
Canada  as  exhibiting  the  true  state  of  the  title,  and  Jud°ment* 
it  is  no  doubt  the  intent  of  the  act  that  it  should  be 
so.  To  quote  once  more  from  the  language  of  the 
judges  in  Warburton  v.  Loveland — they  speak  of  the 
leading  object  of  the  act  which  they  were  discussing 
as  being  that,  “ as  far  as  deeds  were  concerned,  the 
register  should  give  complete  information ; and  that 
any  necessity  for  looking  further  for  deeds  than  into 
the  register  itself  should  be  superseded and  they 
add,  “ it  is  manifest  that  no  construction  of  the  act 
is  so  well  calculated  to  carry  into  effect  this,  its 
avowed  object,  as  that  which  forces  all  transfers  and 
dispositions  of  any  kind,  and  by  whomsoever  made, 
to  be  put  upon  the  face  of  the  register,  so  as  to  be 
open  to  the  inspection  of  all  parties  who  may  at  any 
time  claim  an  interest  therein.”  The  case  from 
which  I have  quoted  is  a very  instructive  one,  and 
well  worthy  of  the  most  attentive  consideration. 

I need  hardly  observe,  that  since  the  decision  of 
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1851.  the  case  of  Doe  Brennan  v.  O'Neil  it  has  been  looked 
upon  as  settled  law  in  Upper  Canada  that  the  register 
Shade  ac^  aPP^es  sheriffs’  deeds. 

Upon  the  other  points  discussed  in  the  judgment 
of  my  brother  Esten  I agree  with  him  in  opinion. 
Upon  the  point  whether  a sale  by  a sheriff  of  an 
equity  of  redemption  expectant  upon  a mortgage  for 
a term  of  years,  by  the  owner  of  the  fee  simple,  I 
expressed  my  opinion  in  Chisholm  v.  Sheldon ; the 
views  of  my  learned  brother,  and  the  reasoning  by 
which  they  are  enforced,  confirm  me  in  the  opinion  I 
gave  in  that  case. 

The  case  before  us  is  one  of  hardship  to  the  plain- 
tiff, but  I cannot  acquit  him  of  negligence  in  omitting 
to  do  that  for  about  four  years  which  is  always 
looked  upon,  and  by  men  in  his  class  of  life  as  well 
as  by  others,  as  necessary  for  securing  and  perfecting 

Judgment,  a title. 

The  sheriff’s  sale  took  place  twenty-five  years 
before  he  filed  his  bill,  the  trial  of  the  ejectment 
nineteen  years  before,  and  at  that  trial  he  was  zeal- 
ously defended  by  two  of  the  leading  members  of 
the  bar,  and  his  bill  is  not  filed  for  eleven  years  after 
the  establishment  of  this  Court.  In  the  meantime, 
the  property  he  seeks  to  recover  has  been  greatly 
improved.  One  witness  says  that  a thousand  dollars 
would  not  pay  for  the  improvements.  He  seeks 
relief,  not  against  Shade  only,  but  against  Schnellinger 
and  Butler.  If  his  case  be  one  of  hardship,  the 
hardship,  on  the  other  hand,  would  be  no  less  upon 
Schnellinger  and  Butler  if  he  were  to  succeed.  I 
think  the  law  is  against  him,  and  that  Shade's  deed, 
though  a sheriff’s  deed,  having  been  first  registered, 
is  entitled  to  priority. 
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Torrance  v.  Winterbottom. 
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Bankrupt — Parties. 

To  a suit  of  foreclosure  against  the  assignees  of  a bankrupt  mortgagor,  October  17. 

the  bankrupt  is  not  a necessary  party. 

This  was  a bill  of  foreclosure  against  the  defen- statement- 
dant,  the  assignee  of  the  estate  of  the  mortgagor, 
who  had  previously  become  bankrupt,  and  who  was 
not  joined  as  a defendant  in  the  suit. 

Mr.  Galt , for  the  plaintiff,  on  a former  day  had 
moved  for  a summary  reference  to  the  Master,  under  Argument‘ 
the  77th  order  of  May  1850 — citing  Coote  on  Mort- 
gages, page  503,  to  shew  that  it  is  not  necessary  to 
join  the  bankrupt  with  the  assignee  in  a suit  brought 
against  the  latter  for  the  foreclosure  of  a mortgage 
security  executed  by  the  mortgagor  previously  to  his 
bankruptcy. 

The  Chancellor. — We  have  considered  the  mo-Judgment* 
tion  for  a summary  reference  made  in  this  cause. 

Upon  looking  into  the  authorities,  we  are  of  opinion 
that  the  plaintiff  has  pursued  a proper  course  in  not 
making  the  bankrupt  mortgagor  a party ; and  that 
according  to  the  cases  of  Collins  v.  Shirley  ( a ), 
Singleton  v.  Cox  (h),  Cash  v.  Blecher  (c),  and  Ker- 
rich  v.  Saffery  (d),  he  is  entitled  to  the  reference 
asked  for. 


White  v.  Cummins. 


Practice — Guardian. 

The  Court  will  appoint  the  testamentary  guardian  a guardian  ad  litem  October  3. 
to  infant  defendants,  without  requiring  all  the  infants  to  be  produced 
in  court,  when  it  appears  that  the  interest  of  the  guardian  is  not  op- 
posed to  that  of  the  infants. 

On  a previous  day  a motion  had  been  made  for  statement, 
the  appointment  of  the  mother  and  testamentary 


(a)  I R.  & M.  638.  {6)  4 Hare,  326.  ( c ) 1 Hare,  310.  (d)  7 Sim.  317. 
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1851.  guardian  of  the  four  infant  defendants  as  the  guar- 
dian  ad  litem , two  of  the  infants  only  appearing  in 
cummins.  court  when  the  motion  was  made. 

Argument.  ]\/[r  Mowat,  for  the  defendants,  cited  Dr  ant  v. 
Vause  (a),  Peascod  v.  Tully  (b). 

The  Chancellor. — Upon  the  application  to  have 
their  mother  and  testamentary  guardian  appointed 
guardian  ad  litem , in  this  suit,  for  four  infant  defen- 
dants, Mrs.  Cummins,  their  mother,  appeared  in 
court  with  the  two  elder  children,  William  Bernard 
Cummins  and  John  Richard  Cummins ; the  two 
younger  children  were  stated  to  have  been  absent 
from  home,  in  the  county  of  Welland,  at  the  time  of 
the  application. 

judgment.  The  practice  upon  these  applications  would  seem> 
to  some  extent,  unsettled.  The  cases  cited,  especially 
Drant  v.  Vause,  which  was  considered  both  by  Lord 
Cottenham  and  by  the  Vice  Chancellor  Knight  Bruce , 
and  Peascod  v.  Tully  before  Lord  Cranworth,  seem 
to  us  to  warrant  an  order  in  the  present  case. 

We  think  it  reasonable  that  the  costs  of  the  plain- 
tiffs’ motion  to  have  a solicitor  of  the  court  appointed 
guardian  for  the  infants — rendered  unnecessary  by 
this  order — should  be  costs  in  the  cause  (c). 

The  order  may  be  drawn  up,  upon  an  affidavit 
being  produced  showing  that  the  interest  of  the 
mother  is  not  opposed  to  that  of  the  infants. 


(a)  2 Y.  & C.  C.  C.  524.  (<$)  15  Jurist,  663.  (c)  Barnton  v. 
Hooper,  10  Beav.  168. 
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O’Connell  v.  Charles. 

Trustee — Parties — Creditors. 

To  a suit  brought  by  or  against  a trustee  of  an  insolvent's  estate,  in  June  13" 
respect  of  a sum  owing  by  one  of  the  debtors  of  the  insolvent,  the 
creditors  for  whose  benefit  the  trust-deed  was  executed  are  not. neces- 
sary parties. 

This  was  a suit  by  one  of  the  debtors  of  John  statement. 
Lister , for  the  purpose  of  redeeming  a mortgage 
executed  by  the  debtor  for  a debt  due  to  the  insolvent. 

The  bill  charged  frequent  applications  by  the  plaintiff 
to  the  defendant,  as  mortgagee,  to  come  to  a settle- 
ment, in  order  to  ascertain  the  amount  due  on  foot  of 
the  mortgage,  but  which  requests  the  defendent  had 
refused  to  comply  with. 

Mr.  Morphy,  for  plaintiff,  now  moved  for  a sum-Argument- 
mary  reference  to  the  Master,  under  the  77th  order 
of  May  1850;  and  asked  that  the  decree  might  direct 
the  defendant  to  pay  the  plaintiff  the  costs  of  the 
suit,  proceedings  have  been  rendered  necessary  in 
consequence  of  the  defendant  refusing  to  come  to  a 
statement  of  accounts — citing  Sparke  v.  Montriou  (a)f 
Cliff  v.  Wadsworth  ( b ),  Price  v.  Price  (c). 

Mr  Mowat,  for  the  defendant,  objected  that  the 
creditors  of  Lister  were  not  parties. 

The  Chancellor. — It  appears  that  one  Lister,  Judgment, 
having  become  involved,  assigned  all  his  estate,  real 
and  personal,  for  the  benefit  of  his  creditors,  to 
the  defendant  Charles.  The  plaintiff  was,  at  that 
time,  indebted  to  Lister ; and  Charles,  having  caused 
proceedings  to  be  taken  against  him  for  the  recovery 
of  the  debt,  obtained  the  securities  which  form  the 
subject  of  the  present  suit. 

The  objection  to  this  reference  is,  that  the  creditors 
of  Lister,  who  executed  the  deed  of  assignment, 
should  have  been  parties. 


a)  i Y.  &.  C.  103.  (b)  2 Y.  & C.  C.  C.  598.  (e)  16  L.  J.  N.  S.  Ch.  232. 
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1851. 


O’Connell 


v. 

Charles. 


This  suit  is  founded  upon  a security  obtained  by 
the  trustee,  in  pursuance  of  the  trusts,  after  the  exe- 
cution of  the  deed  of  assignment.  This  is  not  a suit 
for  the  administration  of  the  estate.  It  is  a proceed- 
ing between  one  of  the  debtors  to  this  trust  estate 
and  the  trustee,  having  for  its  object,  or  one  of  its 
objects,  the  ascertainment  of  the  amount  due  from 
such  debtor.  Its  effect  will  be,  to  place  in  the  hands 
of  the  trustee  a further  portion  of  the  estate,  to  be 
hereafter  distributed  by  him  in  accordance  with  the 
provisions  of  the  deed. 


Did  the  authorities  warrant  the  proposition,  that 
in  suits  of  this  class — which  must  be  extremely  nu- 
merous in  the  administration  of  a single  estate — all 
the  cestuis  que  trust  must  be  parties ; that  practice* 
in  our  opinion,  would  be  inconvenient  to  a degree 
requiring  correction.  But  the  cases  establish,  we 
think,  that  suits  like  the  present  may  be  sustained 
Judgment,  by  the  trustee  alone,  either  as  plaintiff  or  defendant,, 
and  that  there  must  therefore  be  a decree  as  prayed  (a). 


As  to  the  costs  of  this  suit,  we  think  that  nothing 
is  shewn  here  to  deprive  the  defendant,  as  mortgagee, 
of  his  costs.  The  order  must  be  in  the  usual  form. 


Hook  v.  McQueen. 

Specific  performance — Laches — Uncertainty  in  the  terms  of  the  contract „ 

December  10  Where  a contract  for  the  sale  of  lands  is  entered  into,  but  the  purchaser 
ai850  is  not  ^et  *nto  possession,  what  delay,  on  the  part  of  the  purchaser,  in 

March  18  & taking  steps  to  enforce  his  contract  will  disentitle  him  to  a decree  for 
October  3 a specific  performance,  considered. 

. 1851.  Where  a contract  was  for  the  sale  of  a lot  of  land,  “and  as  much  of  lot 
seventeen  as  should  require  to  be  flooded  for  the  purpose  of  working  a 
mill  on  lot  sixteen,”  [the  lot  contracted  for]  ; Held , that,  as  the  quan- 
tity of  land  on  lot  seventeen  was  capable  of  being  ascertained  by  the 
verdict  of  a jury,  or  an  enquiry  before  the  Master,  there  was  not  such 
an  uncertainty  in  the  terms  of  the  contract  as  to  render  it  void. 

Argument.  Mr.  Mowat  and  Mr.  Griclcmore  for  the  plaintiff. 

Mr.  Gwynne,  Q.  C. , and  Mr.  Galt  for  the  defendants. 


(a)  Franco  v.  Franco,  3 Ves.  75  ; May  v.  Selby,  1 Y.  & C.  C.  C.  235  y 
Mitford’s  Treatise  on  Pleading,  201,  5th  ed. 
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On  the  point  that  plaintiff  was  entitled  notwith-  1851. 
standing  the  delay — Hunter  v.  Daniel  (a),  Moxhay 
Inderwick  ( b ),  Guest  v.  Homfray  (c).  McQueen, 

As  to  notice  by  defendants  of  plaintiff’s  right — 

Dryden  v.  Frost  (d),  Jones  v.  Smith  (e). 

As  to  uncertainty  in  terms  of  contract — Doe  Webb 
v.  Dixon  (/),  Dunn  v.  Spurrier  (g),  Sweet  v.  Lee  (h ), Ari?ument- 
Idle  v.  Thornton  (i),  Gregory  v.  MeighiU  (j ),  Story 
on  contracts,  sec.  640,  were  cited  amongst  other  cases 
by  the  plaintiff. 

For  the  defendants — Mitford’s  Pleading  275,  278-9 
(4  Ed.),  Brandlyn  v.  Ord  (k),  Lowther  v.  Carlton  (l), 
McQueen  v.  Farguhar  (m)  Story’s  Eq.  Jur.,  sec.  742  • 

Brown  v.  Street  (n),  were,  amongst  other  cases, 
referred  to. 

The  Chancellor. — This  is  a bill  for  the  specific 
performance  of  a contract  for  the  purchase  of  a parcel Judgment 
of  land  in  the  township  of  Middleton.  It  appears 
that  one  Stilivell,  being  equitably  entitled,  as  locatee 0ctober  3” 
of  the  Crown,  or  rather  as  assignee  of  the  locatee  of 
the  Crown,  to  lots  16  . and  17  in  the  first  range  north 
of  the  Talbot  road,  in  the  township  of  Middleton, 
contracted  to  sell  the  north  half  of  16  and  a portion 
of  the  north  half  of  17  to  one  Thomas , for  the  sum  of 
175 1.  This  contract  was  prepared  in  the  form  of  a 
bond  from  Stilivell  to  Thomas ; the  instrument  was, 
however,  signed  by  both  parties  on  the  10th  of 
September  1845,  and  provided  for  the  payment  of 
the  purchase  money  in  this  way — 7 bl.  on  or  before 
the  1st  of  January  1846,  37 1.  10s.  on  the  1st  of  Jan- 
uary 1847,.  31Z.  5s  on  the  1st  of  January  1848,  and 
the  balance  (31i.  5s.)  on  the  1st  of  January  1849, 
with  interest  on  the  several  instalments  as  they  fell 

(a)  4 Hare  420.  ( b ) n Jurist  837.  (c ) 5 Ves.  821.  (d)  3 M.  & 

C.  670.  (e)  1 Ph.  244.  {/)  9 East.  15.  (g-)  7 Ves.  231.  S.  C.  3 Bos. 

442.  (h)  3 M.  & G.  453.  (/)  3 Camp.  274.  (j)  18  Ves.  328. 

(£)  1 Atk.  571.  (/)  2 Atk.  139.  ( vi ) 11  Ves.  478.  (n)  1 U.  C.  Q„ 

B.  R.  124. 
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1851.  due.  Stilwell  bound  himself  to  execute  a good  and 
sufficient  conveyance  on  fulfilment  of  these  stipula- 
McQueen.  ti°ns  i but  in  case  of  default  in  making  any  payment 
it  was  provided  that  the  bond  should  become  void. 

Thomas  went  into  possession  under  this  contract, 
paid  the  first  instalment  of  the  purchase  money,  and 
made  considerable  improvements.  On  the  5th  of 
June  1846,  Thomas  sold  his  interest  in  the  premises 
to  the  plaintiff*  Hook , and  by  a deed  of  assignment 
executed  on  that  day,  covenanted  that  StilwelVs  bond 
was  in  full  force;  and  he  authorised  Hook  or  his 
attorney,  to  demand  a deed  upon  payment  of  the 
sums  remaining  due  to  the  obligor. 

Notwithstanding  this  absolute  assignment  of  his 
interest,  Thomas  remained  in  possession  of  the 
property  as  before,  and  on  the  5th  of  November  1846 
released  all  his  right  under  the  bond  to  Stilwell,  the 
judgment,  obligor,  in  consideration  of  7 51.  The  original  bond 
from  Stilwell  to  Thomas  was  executed  in  duplicate ; 
both  parts,  however,  would  seem  to  have  been 
delivered  to  Thomas — he  so  swears — and  the  memo- 
randum of  release  was  endorsed  on  one  of  those 
copies,  which  was  handed  over  to  Stilwell  at  the 
time  of  the  contract.  The  duplicate  was  not  deliv- 
ered up,  being  in  fact  at  that  period  in  the  possession 
of  Hook. 

Upon  the  completion  of  this  transaction,  Stilwell 
resumed  possession  of  the  property  and  continued  in 
occupation  until  the  9th  of  September,  1847,  when  he 
sold  the  north  halves  of  both  lots  to  the  defendants 
for  the  sum  of  250 1.  In  order  to  carry  out  this  con- 
tract, Stilwell  assigned,  or  procured  to  be  assigned, 
to  the  defendants  the  original  location  tickets ; and, 
upon  the  production  of  these  instruments  to  the 
proper  officer,  letters  patent  were  issued  in  the  name 
of  the  defendants,  which  bear  date  the  23rd  of  No- 
vember 1847.  The  defendants  were  let  into  posses- 
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sion,  upon  payment  of  their  purchase  money,  in  1851. 
September  1847.  They  have  occupied  since  that 
period,  and  made  considerable  improvements.  McQueen, 

So  far  as  we  can  gather  from  the  evidence,  no 
communication  was  had  between  the  plaintiff  and 
defendants  prior  to  the  interview  of  Mr.  Maddock , 
which  occurred  on  the  19th  of  July  1849.  The  bill 
states  that  the  plaintiff  was  always  ready  and  will- 
ing and  offered  to  perform  the  stipulations  of  the 
bond  ; but  the  defendants,  in  their  answer,  swear 
that  no  offer  was  ever  made,  and  that  they  were 
entirely  ignorant  of  the  plaintiff’s  claim  until  in- 
formed thereof  by  the  solicitor,  Mr.  Maddock , upon  the 
occasion  alluded  to.  Clearly  no  part  of  the  pur- 
chase money  has  been  either  paid  or  tendered ; and 
this  bill  was  only  filed  on  the  ISith  of  October  1849. 

Some  points  of  importance  were  raised  upon  the 
argument,  growing  out  of  the  form  of  the  contract,  judgment, 
and  the  frame  of  the  record.  The  question  of  notice 
was  also  a good  deal  discussed.  But  we  cannot 
property,  as  it  seems  to  me,  disposed  of  any  of  these 
points  at  present,  because,  upon  the  preliminary 
question  we  have  had  to  consider,  I am  of  opinion 
— with  great  hesitation  however,  having  the  misfor- 
tune to  differ  from  my  learned  brother — that  the  delay 
of  which  the  plaintiff  has  been  guilty,  unexplained 
as  it  now  is,  forms  a sufficient  answer  to  this  bill  for 
specific  performance. 

In  equity,  time  is  not,  in  general,  regarded  as 
being  of  the  essence  of  the  contract.  It  would  seem 
to  have  been  treated  by  some  early  judges,  if  the 
reports  are  to  be  implicity  relied  upon,  as  wholly 
immaterial,  (a)  At  one  period,  unquestionably,  an 
opinion  prevailed,  that  time  could  not  be  made  of 
the  essence  of  the  contract,  even  by  express  stipula- 
tion. (6)  This  doctrine,  however,  was  found  to  be 


(a)  See  the  argument  of  Sir  J.  Romily  in  Seton  v.  Slade,  7 Ves. 
265.  (b)  Seton  v.  Slade,  ubi.  sup . 
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1851.  productive  of  great  injustice;  and,  after  it  had  been 
decided- that  time  might  be  made  by  the  essence  of 
McQueen  con^ract>  successive  judges,  especially  Sir  John 
Leach,  laboured  to  correct  the  laxity  which  had  crept 
into  the  practice  of  the  court,  and  to  introduce  a rule 
based  on  sounder  principles.  Whatever  may  have 
been  the  former  doctrine,  the  undoubted  tendency  of 
modern  authorities  is,  that  those  who  come  here  for 
specific  performance  of  contracts  concerning  lands, 
are  bound  to  regard  time  to  be  material,  as  in  other 
contracts,  and  to  apply  promptly  for  the  assistance  of 
the  court. 

Now,  if  such  be  the  state  of  the  law,  and  such 
the  spirit  in  which  this  equity  is  administered  in 
English  courts  of  justice,  there  is,  I think,  in  the 
condition  of  this  country,  that  which  ought  to  induce 
us  to  give  to  objections  grounded  on  delay,  in  cases 
circumstanced  like  the  present,  the  fullest  effect 
which  the  practice  of  the  courts  will  warrant.  In  a 
case  recently  before  us,  ( a ) the  court  had  occasion 
to  refer  to  some  of  the  peculiarities  incident  to  this 
sort  of  contract  in  this  province,  and  to  consider  the 
effect  which  such  peculiarities  ought  to  have  in 
determining  the  right  to  specific  performance  under 
the  circumstances  of  that  case.  The  bill  there,  as 
here,  was  filed  by  the  purchaser,  but  he  had  been  let 
into  possession.  A considerable  sum, — considerable 
compared  with  the  purchase  money — had  been  expen- 
ded in  improvements,  and  the  vendor,  having  acqui- 
esced in  that  course  of  conduct,  had  attempted  to 
determine  the  contract,  and  to  turn  his  vendee  out  of 
possession  without  any  fair  notice  of  his  intention  to 
rescind.  Under  such  circumstances,  we  thought  that 
it  would  be  at  once  unjust,  and  contrary  to  well 
settled  principles,  to  dismiss  the  plaintiff’s  bill  on 
the  ground  of  delay,  after  the  lapse  of  a very 
considerable  period,  the  vendor  not  having  taken 


(a)  O’Ke.efe  v;  Taylor,  ante  305. 
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proper  steps  to  determine  the  contract,  but  having,  on  1851. 
the  contrary,  permitted  the  vendee  to  continue 
possession,  expending  capital,  and  acting  upon  the  McQUeeiL 
contract  as  a subsisting  engagement. 

That  was,  in  our  opinion,  the  true  conclusion 
from  the  English  authorities ; but  the  reasoning  of 
these  authorities  seemed  to  us  to  derive  great  addi- 
tional weight  from  considerations  peculiarly  appli- 
cable to  a country  as  yet  but  partially  peopled, 
where  so  considerable  an  outlay  is  necessary  to  ren- 
der the  soil  fit  for  cultivation,  and  where,  from  such 
outlay,  as  well  as  from  the  occupation  itself,  the 
increase  in  value  is  so  considerable  and  so  rapid. 

But,  in  suits  for  specific  performance,  the  authori- 
ties on  the  subject  of  delay  do  not  by  any  means, 
admit  of  indiscriminate  application.  Delay  arising 
out  of  the  state  of  the  title,  may  be  innocuous. 

Delay  waived,  either  expressly  or  by  conduct,  can- Judgnient’ 
not,  in  reason,  constitute  a defence.  But,  where  the 
party  who  files  such  a bill  has  shewn  an  unwilling- 
ness to  complete  the  contract ; where  he  comes  after 
great  delay,  unexplained,  without  having  himself 
performed  the  conditions  imposed  on  him  by  his 
contract,  and  where  everything,  in  the  position  of  the 
parties,  and  the  value  of  the  property,  may  have  been 
altered,  in  such  a case,  reason  and  authority  require 
that  the  strict  rule  should  be  applied. 

Now  it  is  obvious,  I think,  that  O'Keefe  v.  Taylor 
has  no  application  here.  The  circumstances  of  this 
case  point  distinctly,  in  my  opinion,  to  the  opposite 
conclusion  from  that  to  which  we  there  arrived.  If 
the  peculiar  condition  of  real  estate  here,  and  the 
peculiar  habit  of  dealing  with  it,  warrant  the  con- 
clusion there  drawn — namely,  that  a vendee,  admit- 
ted into  possession,  and  suffered  to  deal  with  such 
possession  as  if  such  contract  were  subsisting,  is 
entitled  to  special  consideration — the  same  pecu- 
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1851.  liarities  prove  no  less  conclusively  that,  where  those 
circumstances  do  not  exist — where  the  vendee  has 
McQueen.  n°t  taken  possession — has  not  acted  upon  the  con- 
tract, and  only  comes  for  specific  performance  after 
great  and  unexplained  delay — under  such  circum- 
stances, the  vendor  in  his  turn  is  entitled  to  demand 
that  the  objection  on  the  score  of  delay  should  be 
allowed  the  utmost  effect  warranted  by  the  practice 
of  the  court.  If,  on  the  one  hand,  a vendor  who  has 
lain  by  while  the  contract  has  been  dealt  with  as 
subsisting,  cannot  be  permitted  to  disappoint  the  just 
expectations  raised  by  such  acquiescence ; it  would 
be  at  least  equally  unjust,  on  the  other  hand,  where 
these  circumstances  do  not  exist,  to  permit  a vendee, 
by  lying  by,  to  speculate  upon  the  property  of  his 
vendor. 

Specific  performance  is  something  beyond  the 

Judgment  , , . . . ° J 

legal  right  growing  out  of  the  contract.  It  is  an 
equitable  consequence,  flowing  from  this  principle, 
that  those  who  enter  into  contracts  are  bound,  in 
conscience,  to  their  execution  in  specie.  The  plain- 
tiff who  asks  that  sort  of  relief  must  not  come  with  a 
doubtful  title.  He  must  not  have,  himself,  refused, 
or  unjustifiably  neglected,  that  conscientious  9bserv- 
ance  of  the  terms  of  the  contract  which  he  seeks  to 
exact  from  the  defendant.  He  who  has  himself, 
without  excuse,  neglected  all  that  the  contract  re- 
quired, and  thereby  rendered  specific  execution  on  his 
own  part  impossible,  can  have  no  title,  as  a general 
rule,  to  this  specific  relief. 

This  conclusion,  deducible,  as  I think,  upon  strict 
grounds  of  reason,  from  the  very  nature  of  the  juris- 
diction, appears  to  be  sufficiently  well  settled  upon 
authority  also.  In  Milward  v.  Earl  Thanet  (a), 
Lord  A Ivanley  observed  “ Lord  Kenyon  was  the  first 
who  set  himself  against  the  idea  that  had  prevailed, 


(a)  5 Ves.  720,  note  52. 
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that  where  an  agreement  had  been  entered  into,  either  1851. 
party  might  come  at  any  time;  but  that  it  is  now 
'perfectly  known  that  a party  cannot  call  upon  a court  ‘Mc<^een. 
of  equity  for  a specific  performance,  unless  he  has 
shewn  himself  ready , desirous,  prompt  and  eager’* 
Nothing  can  be  more  forcible  or  perspicuous  than 
the  reasoning  of  Lord  Loughborough  on  the  same 
point,  in  Lloyd  v.  Collet  ( a) — “ There  is  nothing  of 
more  importance,  he  says,  than  that  the  ordinary  con- 
tracts between  man  and  man,  which  are  so  necessary  in 
their  intercourse  with  each  other,  should  be  certain 
and  fixed ; and  that  it  should  be  certainly  known 
when  a man  is  bound  and  when  he  is  not.  There 
is  a difficulty  to  comprehend  how  the  essentials  of  a 
contract  should  be  different  in  equity  and  at  law. 

It  is  one  thing  to  say  the  time  is  not  so  essential  that 
in  no  case  in  which  the  day  has  by  any  means  been 
suffered  to  elapse  the  Court  would  relieve  against 
it  and  decree  performance.  The  conduct  of  theJudgment_ 
parties,  inevitable  accident,  &c.,  might  induce  the 
court  to  relieve.  But  it  is  a different  thing  to  say  the 
appointment  of  a day  is  to  have  no  effect  at  all,  and 
that  it  is  not  in  the  power  of  the  parties  to  contract, 
that  if  the  agreement  is  not  executed  at  a particular 
time  the  parties  shall  be  at  liberty  to  rescind  it.  In 
most  of  the  cases  there  have  been  steps  taken.  Is 
there  any  case  in  which,  without  any  previous  com- 
munication at  all  between  the  parties,  the  time  has 
been  suffered  to  elapse  ? 1 want  a case  to  prove  that} 

where  nothing  has  been  done  by  the  parties , this  Court 
will  hold  in  a contract  of  buying  and  selling — a rule 
that  certainly  is  not  the  rule  at  law — that  time  is  not 
an  essential  part  of  the  contract.  Here,  no  step  has 
been  taken  from  the  day  of  the  sale  for  six  months 
after  the  expiration  of  the  time  at  which  the  contract 
was  to  be  completed.  If  a given  default  will  not  do, 
what  length  of  time  will  do  ?” 


I G 


(a)  4 B.  C.  C.  466. 


VOL.  II. 


498 


CHANCERY  REPORTS. 


1851.  These  decisions  were  pronounced  at  a time  that 
the  doctrine  upon  this  subject  was  very  unsettled. 

McQueen.  Subsequent  cases  may  have  departed  somewhat  from 
principle.  But  the  current  of  modern  authority  tends 
distinctly  to  establish  the  proposition  to  which  I before 
adverted — namely,  that  those  who  come  here  for  the 
specific  performance  of  contracts  respecting  land  are 
bound  to  regard  time  as  material.  In  Walker  v. 
Jeffreys  (a)}  it  was  said  by  a very  eminent  judge — 
“ The  general  rule  in  equity  I take  to  be,  that  a party 
who  asks  the  Court  to  enforce  an  agreement  in  his 
favour  must  aver  and  prove  that  he  has  performed,  or 
been  ready  and  willing  to  perform,  the  agreement  on 
his  part.  A breach  of  an  agreement  may  have  been 
committed,  for  which  a jury  would  only  give  a 
nominal  damage.  A breach  may  have  been  com- 
mitted which  a jury  would  consider  as  warranted; 
and  if  the  party  committing  those  breaches  has  sub- 
juisment  stanfia^y  performed  other  parts  of  the  agreement, 
whereby,  at  his  expense,  the  other  contracting  party 
has  derived  benefits  under  the  agreement,  a court  of 
equity  might  fail  in  doing  justice  if  it  refused  to 
decree  a specific  performance.” 

In  Gee  v.  Pearce  (b),  decided  in  1848,  a large  sum 
had  been  paid  upon  the  execution  of  the  contract ; 
and  the  bill  had  been  filed  within  twelve  months 
after  its  execution,  and  within  one  month  after  the 
day  fixed  by  the  vendor  himself,  upon  subsequent 
negotiation,  for  the  execution  of  the  conveyance. 
But  the  Vice  Chancellor  Knight  Bruce  dismissed 
the  bill  on  the  ground  of  delay.  The  concluding 
observations  of  that  learned  judge  seem  to  me  pecu- 
larily  applicable  to  the  present  case.  He  says,  “ But 
in  a suit  for  specific  performance,  especially,  a plain- 
tiff must  have  more  than  a doubtful  case ; and 
although  I do  not  say  that  the  plaintiff  here  brought 


(a)  1 Hare  341.  ( [b ) 2 DeGex  and  Smale  325. 
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speculatively,  without  knowing,  and  without  having 
probable  ground  for  believing,  that  he  should  be 
prepared  with  money  to  pay  in  due  time  for  what  he 
bought,  yet  it  is  so  much  more  fit  to  discourage  than 
to  encourage  that  kind  of  gambling  with  the  fortunes 
and  hopes  of  others;  the  consequences  of  disap- 
pointment in  the  receipt  of  the  purchase  money  at 
the  appointed  time  may,  in  many  cases,  be  so  serious 
and  ruinous  that  a purchaser  not  ready  with  the 
price,  according  to  the  contract,  ought,  I think,  to 
shew  a very  special  case  for  the  interference  of  the 
Court  against  the  vendor.” 


1851. 

Hook 


McQueen. 


Now,  although,  as  was  remarked  by  the  learned 
judge,  that  may  well  be  considered  a strong  decision 
in  an  English  court  of  equity,  and  with  reference  to 
former  cases,  still  I am  quite  persuaded  that  the  * 
principle  upon  which  it  proceeds  is  the  principle  by 
which  this  court  should  be  guided  in  suits  circum-  Jll<gment 
stanced  like  the  present.  Here,  land  is  regarded 
rather  as  an  article  of  merchandise.  It  is  treated 
for  many  purposes  as  a chattel.  Ordinary  contracts 
of  sale  respecting  it,  with  us,  have  little  in  common 
with  ordinary  contracts  of  sale  in  England.  They 
would  be  regarded  in  England  as  exceptional,  and 
our  analogies  should  therefore  be  drawn  rather  from 
exceptional  than  ordinary  cases.  Again ; these  con- 
tracts of  sale  prevail  here  to  an  extent  unknown  in 
England,  while  the  subject  matter  is,  for  the  most 
part,  of  inconsiderable  value.  To  permit  vendors  to* 
be  harrassed  by  suits  for  specific  performance,  under 
the  circumstances  of  this  case,  where  the  contract  has 
not  been  acted  upon — where  the  vendee  has  been 
guilty  of  great  delay,  and  has  wholly  failed  to  per- 
form the  conditions  of  the  agreement — would  be  to 
deprive  parties  of  that  certainty  respecting  the  con- 
tract which  Lord  Loughborough  represented  as  so 
essential — would  be  to  subject  vast  numbers  of  per- 
sons to  most  unreasonable  burthens,  unreasonable 
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1851.  under  the  circumstances,  upon  principles  of  justice,. 

and  in  many  cases  greatly  disproportioned  to  the 
McQueen,  subject  matter  of  the  contract.  Lastly ; when  land 
can  hardly  be  said  to  have  any  market  price — where 
the  increase  in  value  is  so  rapid,  that  contracts,  fair 
and  reasonable  if  carried  out  as  stipulated,  are 
liable,  in  consequence  of  such  changes,  to  assume  a 
totally  different  aspect  after  the  lapse  of  even  a short 
period — where  such  is  the  condition  of  real  estate, 
there  exists,  in  almost  every  case,  great  temptation 
to  that  speculation  with  the  hopes  and  prospects  of 
others,  so  strongly,  and,  as  it  seems  to  me,  so  justly 
condemned  by  the  Vice  Chancellor. 

The  considerations  to  which  I have  been  adverting, 
while  they  strengthen  the  reasoning  of  the  Vice 
Chancellor  in  Gee  v.  Pearce,  have  also  a strong  ten- 
dency, as  it  seems  to  me,  to  prove  the  applicability 
udgment.  Er  shine’ s language  in  Alley  v.  Deschamps,  (« a ) 

to  a very  large  proportion  of  contracts  for  sale  of 
lands  in  this  country.  His  Lordship  observes — 
“With  regard  to  this  particular  case,  it  would  be  very 
dangerous  to  permit  parties  to  lie  by,  with  a view  to 
see  whether  the  contract  will  form  a gaining  or  los- 
ing bargain,  and  according  to  the  event,  either  to 
abandon  it,  or,  considering  the  lapse  of  time  as 
nothing,  to  claim  a specific  performance,  which  is 
always  the  subject  of  discretion.”  I quite  concur 
in  the  justice  of  that  observation.  I believe  that  at 
.this  day  specific  performance  would  be  refused  in 
England  in  any  case  similarly  circumstanced;  and 
it  seems  to  me  to  be  peculiarly  proper  that  the  prin- 
ciple there  laid  down  should  be  kept  constantly  in 
view  in  this  court,  where  so  large  a proportion  of 
contracts  for  the  sale  of  lands  are  affected  by  similar 
considerations. 

It  is  not  necessary,  however,  to  refer  to  any  extreme 


(a)  13  Yes.  225. 
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case  for  the  purpose  of  justifying  the  conclusion  at  1851. 
which  I have  arrived  in  the  present  instance.  Nu- 
merous  authorities  appear  to  me  to  prove  that  the  McQueen, 
delay  which  has  arisen  here  is  a sufficent  answer 
to  the  plaintiff’s  demand. 


In  Southcomb  v.  Bishop  of  Exeter , {a)  Sir  James 
Wigram  said — “if  the  plaintiffs  had  simply  acqui- 
esced in  the  note  of  the  20th  of  August  1841,  and 
had  delayed  filing  their  bill  to  the  30th  of  August, 
1843,  the  court  ought  to  have  admitted  such  conduct 
as  an  answer  to  the  plaintiff’s  case  in  this  suit.” 
In  that  case,  therefore,  although  a large  deposit  had 
been  paid,  the  Vice  Chancellor  decided  that  a delay 
of  two  years  would  have  been  an  answer ; and  other 
still  more  stringent  decisions  might  be  cited.  (6)  But 
in  the  present  case  the  delay  has  been  much  more 
considerable. 


Judgment 


I purposely  refrain  from  deciding  this  case  upon 
the  clause  in  the  contract  which  expressly  provides 
that  it  shall  become  void  upon  default  in  making  any 
payment ; because  the  case,  in  my  opinion,  admits 
of  being  rested,  and  I desire  to  rest  it,  upon  the  broader 
ground.  ( c ) 


Apart  from  that  consideration,  then,  we  find  that 
the  plaintiff  purchased  in  1846.  Since  that  period, 
so  far  as  I can  judge,  the  contract  has  been  a dead 
letter.  He  never  acted  on  it  in  any  way,  and  up  to 
this  moment  has  not  fulfilled  one  of  its  conditions. 
It  is  not  shewn  upon  the  evidence — indeed  the  reverse 
is  to  be  clearly  inferred,  I think — that  any  communi- 
cation, with  a single  exception  to  which  I shall  pre- 
sently refer,  took  place  between  the  plaintiff  and  those 
interested  in  this  contract,  until  the  month  of  July 
1849.  This  bill  was  filed  in  October  1849.  During 

(a)  Hare  213.  ( b ) Heaphy  v.  Hill,  2 S.  & S.  29 ; Watson  v 

Reed,  1 R.  & M.  236.  (c)  Benedict  v.  Lynch,  1 Johnson,  C.  Rep. 

270 ; Scot  v.  Field,  7 Ohio,  90. 
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1851.  all  that  period  the  vendor,  or  his  assignee — for  1 do 
not  consider  the  question  of  notice — is  suffered  to  re- 
McQueen.  main  in  possession — capital  is  expended — the  property 
becomes  inhanced  in  value — everything  is  changed. 
Now,  it  appears  to  me  that  there  this  is  no  principle 
of  reason,  and  no  binding  authority,  which  would 
justify  us  in  decreeing  the  specific  execution  of  this 
contract  under  such  circumstances. 

The  evidence  points  to  some  communication  be- 
tween the  plaintiff  and  Stilwell  in  November  1846, 
although  the  account  given  of  that  matter  is  very 
indistinct.  Stilwell  has  deposed  to  such  an  inter- 
view, if  his  testimony  is  to  be  credited.  For  the 
purpose  of  this  question,  it  ought,  I think,  to  be 
treated  as  worthy  of  credit.  Either  it  is  unworthy 
of  trust — and  then  the  plaintiff  has  failed  to  fix  the 
defendants  with  notice ; or  it  is  worthy  of  credit,  in 
which  case  we  should  not  be  warranted  in  disregard- 
judgment.  Aug  particular  portion  of  it.  Stilwell,  then 
swears,  that  lie  had  an  interview  with  one  McLeod 
on  the  behalf  of  Hook,  as  I gather,  in  November 
1846.  He  says  that  he  then  informed  McLeod  of 
the  transaction  between  himself  and  Thomas,  but 
at  the  same  time  offered  to  fufill  his  agreement  if 
Hook  would  pay  the  purchase  money.  This  offer 
was  declined  by  McLeod.  This  occurrence,  if  true, 
does  not  seem  to  me  to  improve  the  plaintiff’s  posi- 
tion. He  had  in  November  1846  distinct  notice  of 
the  sale  to  Stilwell.  He  was  called  upon  to  carry 
out  the  terms  of  the  bond,  but  he  remains  passive 
till  October  1849,  a period  of  nearly  three  years. 

It  was  incumbent  upon  the  plaintiff  to  have  made  out 
his  title ; that  is,  in  my  opinion,  he  should  have 
shewn  not  a contract  merely,  but  a contract  on  all 
the  circumstances  proper  to  be  specifically  enforced. 
(a)  This  he  has  failed  to  do. 

(a)  Sir  S.  Romily,  Arg.  Guest  v.  Hompay,  5 Ves.  821  ; Levy  r. 
Lindo,  3 Mer.  83  ; Walker  v.  Jeffry,  1 Hare  352  : Gee  v.  Pearse.  2 
De  G.  & S.  341. 
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Upon  the  evidence  before  us,  did  I feel  myself  at  1851. 
liberty  to  act  upon  it  at  once,  the  proper  decree  would 
be  to  dismiss  the  bill  with  costs ; but  as  this  defence  McQueen. 
was  not  distinctly  relied  upon  by  the  answer,  and  as 
the  plaintiff  may  have  been  taken  by  surprise,  he 
may  be  entitled,  if  he  desire  it,  to  the  same  reference 
which  was  directed  in  Heaphy  v.  Hill — namely,  to  a 
reference  to  the  Master  to  enquire  whether  anything 
and  what  had  passed  between  the  parties,  or  any 
person  on  their  behalf,  relating  to  the  subject  of  the 
agreement  after  the  5th  of  June  1846. 


Esten,  Y.  C. — In  this  case  it  appears  that  one 
David  Stilwell,  the  assignee  of  the  locatees  of  the 
Crown  of  lots  number  sixteen  and  seventeen,  sold 
lot  sixteen  “ and  as  much  of  lot  17  as  should  require 
to  be  flooded  for  the  purpose  of  making  a mill  on  lot 
sixteen”  to  one  George  Thomas , for  175Z.,  and  upon 
that  occasion  executed  a bond  dated  the  16th  day  of 
September  1845,  whereby  he  bound  himself  to  con- 
vey the  lands  so  sold  to  Thomas  in  fee  simple,  free 
from  incumbrances,  upon  payment  of  the  purchase 
money  in  the  following  manner — that  is  to  say,  75 1. 
with  interest  on  the  first  day  of  January  1846,  and 
the  remainder  with  interest  by  three  annual  instal- 
ments of  unequal  amount  on  or  before  the  1st  of 
January  in  the  years  1847,  1848  and  1849. 


Judgment. 


Thomas  entered  into  possession  and  made  improve- 
ments and  paid  the  first  instalment  of  7 51.  on  the  17th 
of  September  1845.  In  June  1846  Thomas  assigned 
all  his  interest  to  the  plaintiff  and  delivered  to  him 
the  bond  which  he  had  received  from  Stilwell , a 
counterpart  of  which,  however,  remained  in  the 
possession  of  Stilwell,  who  also  had  retained  the 
title  deeds  of  the  property.  In  November  1846 
Stilwell  repaid  to  Thomas  the  7 51.  he  had  previously 
received  from  him  in  respect  of  the  property  and 
obtained  from  Thomas  the  possession,  which  Thomas 
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1851.  had  until  that  time  retained  ; and  in  September  and 
October  1847  Stilwell  sold  the  north  halves  of  the  two 
McQueen.  1°  the  defendants  Fletcher  and  McQueen  for  250?. 
which  they  paid  to  him,  upon  which  occasion  Stilwell 
appears  to  have  procured  and  delivered  to  the  defen- 
dants an  assignment  to  them  from  one  Reagh  of  lot 
No.  16,  of  which  he  was  the  locatee  of  the  Crown, 
and  to  have  himself  executed  to  the  defendants  an 
assignment  of  lot  No.  17,  and  to  have  delivered  to 
the  defendants  the  location  tickets  of  the  two  lots 
granted  respectively  to  Reagh  and  one  House  the 
locatee  of  lot  17 ; whereupon  and  by  virtue  of  these 
instruments  the  defendants  procured  letters  patent  of 
the  two  lots  from  the  government,  and  afterwards 
disposed  of  the  south  halves  of  the  two  lots  for  and  in 
the  manner  directed  by  Stilwell.  The  present  bill  is 
by  Hook  against  Fletcher  and  McQueen,  for  the 
purpose  of  obtaining  a conveyance  of  the  property 
judgment,  purchased  by  Thomas  from  Stilwell,  upon  the  pay- 
ment of  the  remainder  of  the  purchase  money  and 
interest.  Stilwell  is  not  a party.  It  is  obvious  from 
the  foregoing  statement  that  the  defendants 'required 
the  property  in  question  in  this  cause  subject  to  the 
equitable  claim  of  the  plaintiff — unless,  first,  the 
contract  upon  which  this  claim  is  founded  is  too 
uncertain  to  be  executed  or  enforced ; or,  second, 
unless  the  defendants  were  purchasers  for  valuable 
consideration  without  notice  of  the  plaintiff’s  equity  ; 
or,  third,  unless  the  plaintiff  has  forfeited,  by  his 
laches,  the  title  to  equitable  relief  which  he  would 
otherwise  have  had.  The  only  question  raised  upon 
the  pleadings  was  that  of  notice ; but  .the  alleged 
laches  of  the  plaintiff  was  insisted  upon  in  the  argu- 
ment, and  the  Court  itself  suggested  the  question  as 
to  the  uncertainty  of  the  contract,  and  had  the  case 
shortly  re-argued  upon  that  point.  To  dispose  of 
this  point,  first  I may  say  that  I do  not  think  the 
contract  void  for  uncertainty.  Certum  est  quod  cer- 
ium reddi  potest,  and  I have  no  reason  to  think  that 
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either  a jury  or  the  Master  would  be  incompetent 
to  determine  the  quantity  of  land  in  lot  No.  17  which 
it  would  be  necessary  to  flood  for  the  purpose  of 
working  any  saw  mill  that  could  be  reasonably 
erected  on  lot  No.  16.  Then,  with  regard  to  notice, 
I think  that  notice  is  proved  against  the  defendants. 
The  evidence  of  Stilwell  is  clear  to  the  point,  and  his 
evidence  has  not  been  impugned,  nor  does  any 
reason  appear  why  it  should  be  questioned  or  doubted. 
His  interest  is,  I think,  towards  the  defendants.  Then 
his  evidence  is  strongly  corroborated  by  that  of  Mr. 
Maddoclc.  It  is  true  that  notice  is  denied  by  the 
answer ; but  some  parts  of  the  answer  are,  I think, 
manifestly  not  true ; and  whether  this  proceeds  from 
wilful  misrepresentation  or  from  the  defendants  not 
understanding  the  full  effect  of  the  expressions  em- 
ployed in  the  answer,  it  greatly  detracts  from  the 
weight  which  would  otherwise  be  attributable  to  it. 
Lastly,  with  regard  to  the  laches  of  which  the  plain- 
tiff is  supposed  to  have  been  guilty  in  the  assertion 
of  his  rights.  I have  already  observed  that  this  point 
was  not  raised  by  the  answer ; and  it  was  contended 
by  the  plaintiff  that  the  defendant,  by  not  raising  the 
objection  in  the  answer,  had  waived  it.  This  obser- 
vation may  be  strictly  just;  but  the  Court,  I appre- 
hend, will  not  give  effect  to  a claim  which  has  not 
been  prosecuted  with  due  diligence,  merely  because 
the  defendent  has  not  objected  on  that  ground,  how- 
ever disposed  it  may  be  to  afford  the  plaintiff  an 
opportunity,  by  proper  explanation,  of  removing  a 
difficulty  to  which  his  attention  has  not  been  called 
by  the  answer.  Many  cases  were  cited  upon  this 
subject,  almost  all  of  course  derived  from  the  English 
reports.  These  cases  are  very  valuable  as  affording 
general  rules,  but  one  can  seldom  expect  to  find 
much  similarity  in  their  circumstances  between 
cases  here  and  cases  in  England.  No  two  things 
can  well  be  more  different  than  the  mode  of  conduct- 
ing sales  of  land  there  and  the  mode  of  conducting 


1851. 


Hook 

v, 

McQueen. 


Judgment 
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1851.  them  here.  The  English  cases  establish  that  where 
the  defendant,  in  a suit  for  specific  performance  of 
McQueen.  an  agreement  for  the  sale  of  land,  has  been  guilty  of 
no  fradulent  or  improper  conduct,  has  been  himself 
ready  at  all  times  to  complete  his  agreement,  has 
called  upon  the  other  party  to  do  the  same,  and  when 
he  failed  to  do  so  has  given  him  notice  that  he  con- 
sidered the  contract  at  an  end,  any  considerable 
delay  afterwards  on  the  part  of  the  plaintiff,  whether 
of  two  years  and  eight  months,  as  in  Stewart  v. 
Smith  (a),  or  of  two  years,  as  in  Southcomb  v. 
Bishop  of  Exeter,  reported  in  the  same  book,  may 
debar  him  from  relief.  It  may  also  be  right  to  refuse 
relief  to  a purchaser  who,  when  the  time  for  com- 
pleting the  contract  had  arrived,  not  having  the 
money  ready,  resorted  to  a system  of  making  ground- 
less objections  for  the  purpose  of  gaining  time,  and 
altogether  exhibited  a backwardness  in  performing 
judgment  the  agreement  on  his  part,  while  he  remained  still 
desirous  of  reaping  the  benefit  of  it.  This  was  the 
case  of  Gee  v.  Pearce , reported  in  2 DeGex  and 
Smale.  These  and  many  other  cases  which  may  be 
mentioned,  are  no  doubt  extremely  able  and  correct 
decisions,  and  very  valuable  to  us  as  affording 
general  rules,  which  we  are  called  upon  to  apply, 
for  the  most  part,  to  a very  different  train  of  circum- 
stances. Let  us  see  in  what  situation  the  plaintiff 
Hook  was  placed,  in  this  case,  when  Thomas,  in 
breach  of  his  duty,  received  from  Stilwell  the  7 51. 
which  he  had  previously  paid  to  him,  and  surren- 
dered the  possession  of  the  property  to  Stilwell,  and 
when  Stilwell  resold  and  conveyed  the  property  to 
the  defendants,  and  they  acquired  the  legal  estate  in 
the  lands  by  means  of  the  crown  patent.  No  laches 
can,  I suppose,  be  imputed  to  the  plaintiff,  in  a case 
where  both  Stilwell  and  the  defendants  had  full  notice 
of  his  claim,  for  not  proceeding  in  this  Court  before 
the  month  of  January  in  the  year  1849,  when  the 


(a)  6 Hare,  222, 
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bond  became  due,  although  the  money  might  have 
been  paid  before  and  the  deed  demanded.  With 
regard  to  the  payment  of  the  instalments,  one  of  these 
became  due  in  January,  1847,  before  the  sale  to  the 
defendants;  but  Stilwell,by  receiving  the  7 5 1.  from 
Thomas,  had  declared  his  determination,  so  far  as  he 
had  the  power,  to  put  an  end  to  this  agreement,  and 
moreover  had  deprived  the  plaintiff  of  the  possession 
to  which  he  was  entitled ; and  when  the  sale  to  the 
defendants  had  taken  place,  not  only  did  the  same 
reasons  operate,  .but  it  also  became  a matter  of 
extreme  difficulty  to  determine  to  whom  the  instal- 
ments ought  to  be  paid.  The  question  then  resolves 
itself  into  the  delay  to  file  the  bill,  from  January  to 
October,  1849  ; but  this  I think  altogether  insufficient 
to  debar  the  plaintiff  from  relief  in  a case  where  he 
had  been  wrongfully  deprived,  by  the  defendants  and 
those  under  whom  they  claim,  after  they  had  fraudu- 
lently acquired  the  property,  of  the  possession  of  it, 
to  which  he  was  entitled  for  more  than  two  years, 
where  the  defendants  have  made  no  improvements, 
and  where  the  delay  has  operated  in  their  favor,  by 
affording  them  an  opportunity  of  stripping  the  pro- 
perty of  the  timber,  for  which  alone  it  seems  to  be 
valuable. 

There  is,  however,  one  difficulty  in  the  case.  As 
Stillwell  is  not  a party,  I do  not  know  to  whom  the 
plaintiff  is  to  pay  the  money  which  remains  due. 
He  offers  indeed  to  pay  it  to  the  defendants,  but  it 
seems  to  me  that  they  cannot  be  compelled  to  receive 
it  in  prejudice  of  their  remedy  against  Stilwell.  If 
they  have  no  such  remedy,  they  probably  will  be 
very  glad  to  receive  it,  and  thereby  obviate  the 
difficulty.  Subject  to  this  objection,  I think  there 
should  be  a decree  for  the  plaintiff  with  costs. 


Note. — The  chancellor  stated,  that,  if  desired  by  the  parties,  his 
honor  V.  C.  Esten  would  concur  pro  forma  in  the  opinion  pronounced 
by. the  Chancellor,  in  order  that  there  might  be  a judgment  of  the  Court 


1851. 

Hook 

v. 

McQueen. 


Judgment. 
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from  which  to  appeal,  or  the  cause  might  be  re-heard,  when  his  honor 
V.  C.  Spragge  would  have  an  opportunity  of  giving  his  opinion  on  the 
case — the  former  argument  having  taken  place  before  his  appointment. 
Since  the  expression  of  this  view  of  the  Court,  the  Reporter  has  been 
informed  that  the  parties  have  arranged  the  matter  out  of  Court,  and 
therefore  has  reported  the  case  in  its  present  form,  although  itwas 
intended  to  withhold  it  until  after  the  re-hearing  or  the  case  had  been 
carried  to  the  Court  of  Appeal,  in  order  that  a decision  on  the  point 
might  have  been  given.  However,  the  important  bearing  the  views 
expressed  by  the  Court  will  have  on  numerous  transactions  arising 
throughout  the  country,  renders  the  case  of  very  great  value  to  the 
profession  generally. 


Stinson  y.  Stinson. 

t 

Practice — Parties — Executor . 

Where  an  Executor,  who  had  renounced  probate  of  the  will,  is  made 
defendant  to  a suit,  the  bill  can  only  be  dismissed  as  against  him 
with  costs. 

The  bill  in  this  case  was  filed  for  an  account  of 
partnership  dealings  as  between  the  plaintiff  and 
John  Stinson  deceased;  alleged  the  death  of  John 
Stinson  after  having  duly  made  his  will,  whereby  he 
appointed  all  the  defendants  his  executors.  The 
defendant  Bradley  denied  having  proved  the  will  or 
intermeddled  with  the  estate  in  any  way ; and  on  a 
former  day  Mr.  McDonald , for  the  plaintiff,  moved  for 
a summary  decree  for  an  account  under  the  77th 
order  of  May,  1850 ; and  for  leave  to  dismiss  as 
against  Bradley  without  costs.  The  latter  part  of 
the  motion  was  opposed  by  counsel  for  the  defen- 
dant, and  the  court  directed  them  to  look  into  the 
authorities  ; and  on  this  day — 

Mr.  McDonald , for  the  plaintiff,  cited  Strickland 
v.  Strickland , (a) ; Venables  v.  The  East  India  Co., 
( b ) ; Smithy  v.  Hinton,  (c). 

Mr.  Mowat  for  defendants,  cited  Penny  v.  Beavan, 
(d) ; Higgins  v.  Frankis,  (e) ; Silcock  v.  Roynon, 
(f);  Dyson  v.  Morris,  (g) ; Brown  v.  Pitman,  (h). 

[a)  12  Sim.  463.  (b)  2 Exch.  R.  633.  (f)  I Vern.  31.  (d) 

7 Hare,  135.  (e)  15  Jurist,  277.  (/)  2 Y.  C.  C.  C.  376.  (g)  1 

Hare.  (A)  Gilb.  75. 
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The  Chancellor. — The  bill  in  this  case  states  the 
death  of  John  Stinson — the  appointment  of  Richard 
Martin , John  Martin , Hugh  Moore  and  J ohn  Bradley 
to  be  his  executors,  and  alleges  that  they  subsequently 
duly  proved  his  will. 


1851. 

Stinson 

v. 

Stinson. 


Judgment. 


Bradley's  answer  states  that  he  had  neither  proved 
the  will  nor  intermeddled  with  the  estate,  but  on  the 
contrary  had  renounced  probate. 

The  plaintiff  now  asks  to  dismiss  his  bill  against 
Bradley  without  costs,  he  having  been  a proper  if  not 
a necessary  party. 

It  is  clear  that  Bradley  is  not  a necessary  party,  (a) 
It  would  be  competent  for  him,  I presume,  to  come 
at  any  time  during  the  life  of  his  co-executors, 
notwithstanding  his  renunciation  ; and  therefore 
that  act  would  not  absolutely  preclude  him  from 
taking  part  in  the  administration  of  the  estate.  (6) 
Still  we  think  that  the  plaintiff  was  not  authorized 
in  making  him  a party  for  the  mere  purpose  of  obvi- 
ating that  possible  difficulty,  and  that  both  upon 
principle  and  authority,  the  bill  must  be  dismissed 
with  costs.  Mr.  Calvert  in  his  work  on  parties  (p. 
140)  says,  “ An  executor  who  has  done  no  act  in  this 
capacity  need  not  be  made  a party  as  plaintiff.  A 
bill  against  him  as  defendant  will  be  dismissed  with 
costs.” 


Fuller  v.  Richmond, 

Practice  — 55  th  Order — Examination  of  parties — Witnesses. 

The  statute  14  & 15  Victoria,  ch.  66,  does  not  authorize  parties  being  Oct.  7 & 17. 

received  as  witnesses  on  their  own  behalf. 

The  55th  order  of  May  1850,  renders  it  no  longer  necessary  to  obtain 
a special  order  for  the  examination  of  witnesses  in  a cause  before  an 
examiner, 

Mr.  VanJcoughnet,  Q.  C.,  moved  for  an  order  to 
permit  one  of  the  defendants,  in  this  cause  to  examine  Ar£?umer,t' 


(a)  Strickland  v.  Strickland,  12  Sim.  463 ; Dyson  v.  Morris, 
Hare,  413.  (6)  Venables  v.  East  India  Co.,  2 Ex.  633. 
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1851.  his  witnesses  before  an  examiner  in  the  country,  and 
also  for  leave  to  examine  his  co-defendants  as  wit- 
Richmond.  nesses.  It  may  be  questioned  whether  it  is  now 
necessary  to  obtain  an  order  for  the  examination  of  a 
co-defendant,  as  it  has  been  ruled  at  Nisi  Prius  by 
some  of  the  judges  that  a party  to  a suit  is,  under  the 
statute  of  last  session,  receivable  as  a witness  on  his 
own  behalf. 


The  Chancellor. — This  was  a motion  that  the 
defendant  Richmond  might  be  at  liberty  to  take  his 
evidence  before  an  examiner  at  Belleville,  and  for 
the  usual  order  to  examine  two  co-defendants  as 
witnesses. 


There  is  no  necessity  for,  a special  order  to  enable 
the  defendant  to  take  his  evidence  before  an  examiner 
at  Belleville ; the  object  of  the  55th  of  the  orders  of 
May  1850  was  to  obviate  the  necessity  for  such  appli- 
cations. 

The  latter  part  of  the  motion  raises  the  question 
whether  under  the  statute  II  & 15  Victoria,  ch.  66, 
parties  to  a . suit  can  be  received  as  witnesses  in  their 
own  behalf. 


We  are  of  opinion  that  the  statute  in  question  has 
not  that  effect.  It  was  argued  that  the  12th  Victoria, 
ch.  70,  would  have  the  effect  of  rendering  such  evi- 
dence admissible  but  for  the  proviso  to  the  first 
section;  and  that  the  proviso  having  been  repealed 
by  the  late  act,  all  parties  must  be  now  admissible 
as  witnesses. 

Independent  of  the  proviso,  it  does  not  appear  to 
us  that  the  12th  Victoria,  ch.  70,  could  have  had  the 
effect  attributed  to  it.  It  is  obvious,  we  think,  that 
the  Legislature  had  no  such  intention.  The  first 
clause  enacts,  “ That  no  person  offered  as  a witness 
shall  henceforth  be  excluded  by  reason  of  incapacity 
from  crime  or  interest  from  giving  evidence  either 
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in  person  or  by  deposition;”  and  again — “ but  that  1851. 
every  person  so  offered  may  and  shall  be  admitted 
to  give  evidence  on  oath,  or  solemn  affirmation  in  Richmond. 
those  cases  wherein  affirmation  is  by  law  receivable, 
notwithstanding  that  such  person  may  or  shall  have 
an  interest  in  the  matter  in  question,  or  in  the  event 
of  the  trial  of  any  issue,  matter,  question  or  enquiry, 
or  of  the  suit,  action  or  proceeding  in  which  he  is 
offered  as  a witness,  and  notwithstanding  that  such 
person  offered  as  a witness  may  have  been  previously 
convicted  of  any  crime  or  offence.” 

Now  it  appears  to  us  clearly,  that  the  object  of 
this  clause  was  to  obviate  objections,  on  the  score  of 
interest  or  infamy,  to  persons  who,  but  for  such  ob- 
jections, would  have  been  good  witnesses.  But  the 
parties  in  suits  were  excluded  from  being  witnesses, 
on  grounds  altogether  independent  of  their  interest ; 
otherwise  the  plaintiff  might  always  have  been  called  T , 

1 ° J Judgment. 

by  the  defendant,  and  vice  versa , because  the  in- 
terest, then,  would  have  been  adverse.  ’The  rule 
which  excluded  parties  was  not,  in  our  opinion,  abro- 
gated by  the  statue  12  Yic.  ch.  70.  The  proviso 
seems  to  have  been  introduced  ex  abundanti  cautela 
to  preclude  the  possibility  of  such  an  inference  being 
drawn  from  the  language. 

Again:  The  recent  statue  does  not  appear  to 
us  to  contemplate  the  admission  of  parties  as  wit- 
nesses in  their  own  behalf.  The  preamble,  after 

reciting  the  proviso  to  the  1st  section  of  the  12th 
Yic.  ch.  70,  proceeds — * and  whereas,  it  is  desira- 
ble that  in  no  case  should  there  be  any  exclusion  of' 
any  person  from  giving  evidence,  but  that  all  persons 
should  be  admitted  to  give  evidence  on  oath  or  affir- 
mation, as  the  case  may  be,  as  hereinafter  provided.” 

Now  the  act  contains  no  provisions  for  the  exami- 
nation of  parties  on  their  own  behalf.  The  first 
section  merely  repeals  the  proviso  to  the  12th  Yic. 
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1851.  ch.  70.  Then  the  second  section  enacts  “ that  any 
Fuller  party  to  any  civil  proceeding  may  be  examined  as 
Richmond.  a witness  in  any  suit  or  action  at  the  instance  of  the 
opposing  party  in  such  suit  or  action,”  and  the  clause 
then  goes  on  to  prescribe  the  mode  of  taking  the 
evidence.  The  preamble,  then,  pointing,  not  to  an 
indiscriminate  examination  of  parties,  but  to  an 
examination  according  to  provisions  thereinafter 
made , and  no  provision  having  been  made  except  for 
an  examination  at  the  instance  of  the  opposite  party 
we  are  of  opinion  that  the  Legislature  did  not  intend 
to  authorize  the  admission  of  parties  on  their  own 
behalf. 

Again : Had  the  Legislature  intended  to  legalize 
judgment,  ac[missi0I1  0f  all  parties  indiscriminately,  as  wit- 
nesses, by  the  first  section,  and  were  that  the  true 
effect  of  the  clause,  there  would  have  been  no  occa- 
sion for  the  special  provision  in  the  second  section 
which  legalizes  the  examination  of  parties  to  a limi- 
ted extent ; and  does  not  that  limited  provision,  upon 
well  settled  principles,  exclude  the  construction  con- 
tended for  ? 

Upon  these  grounds,  we  are  of  opinion  that  the 
statute  in  question  does  not  authorize  the  examina- 
tion of  parties  on  their  own  behalf. 


Papineau  v.  Gurd. 

Statute  of  Frauds — Parol  evidence. 

February 25  Where  a sheriff’s  sale  of  certain  lands  was  about  to  take  place  and  the 
October  28.  plaintiff,  who  was  the  owner,  agreed  with  the  defendant  that  the 
latter  should  buy  the  property  at  the  sale  for  the  former,  pay  for  it 
out  of  his  (the  defendant’s)  own  funds,  and  give  the  plaintiff  two 
years  to  pay  him  ; and  it  appeared  that  the  property  was  then  sold 
for  about  one-fifth  or  one-eighth  of  its  value  to  the  defendant,  who 
paid  for  it,  and  the  plaintiff  was  allowed  to  remain  in  possession  for 
two  years  under  the  agreement,  and  to  make  valuable  improvments 
on  the  property  : Held , that  in  such  a case  parol  evidence  was  admis- 
sible to  prove  the  agreement. 

The  principal  question  in  this  case  related  to  the 
statement,  admissibility,  under  the  circumstances  of  the  case, 
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which  are  set  forth  in  the  judgment,  of  parol  evidence  1851. 
to  prove  the  agreement  set  up  by  the  plaintiff,  and  Papineau 
on  the  strength  of  which  he  claimed  the  right  of  GJrd 
redeeming  the  property.  The  defendant  by  his 
answer  claimed  the  benefit  of  the  Statute  of  Frauds. 

Mr.  Mowat  for  The  plaintiff — Whether  the  defendant  Argumeut> 
is  looked  upon  as  agent  of  the  plaintiff,  or  the  Court 
regard  the  bill  as  one  for  the  specific  performance  of 
a contract  entered  into  by  parol,  or  as  a suit  for  the 
redemption  of  a mortgage,  still  the  plaintiff  is  entitled 
to  the  relief  he  asks.  I submit,  that  the  law  is  well 
settled  that  if  one  employ  another  to  act  as  agent  in 
the  purchase  of  an  estate,  the  Court  will  declare  such 
Agent  a trustee  of  the  property  for  his  principal,  even 
though  no  money  was  furnished  by  the  principal  for 
that  purpose,  and  the  purchase  was  paid  for  out  of 
the  funds  of  the  agent  (a). 

The  evidence  in  the  case  shews  distinctly  that  the 
property  purchased  by  the  defendant,  and  as  the  bill 
alleges,  for  the  plaintiff,  was  worth  from  350Z.  to 
500£. ; this  the  defendant  was  enabled  to  purchase 
for  621.,  in  consequence  of  the  arrangement  entered 
into  by  him  with  the  defendant,  and  it  would  be 
difficult  to  conceive  a case  of  greater  hardship  or 
grosser  fraud  than  this  would  be,  if  the  Court  should 
refuse  the  equitable  relief  sought  by  the  plaintiff. 

It  is  shewn  that,  after  the  sheriff’s  sale,  the  plain- 
tiff was  allowed  to  remain  in  undisturbed  possession, 
making  valuable  improvements  on  the  property  ^ 
valued  by  the  witnesses  at  2661.  If  viewed  as  a 
mortgage  transaction,  then  LeTarge  v.  D'Tv^yll  ( b ) 

And  Barnhart  v.  Patterson  (c),  are  authorities  directly 
in  support  of  the  case  made  by  the  bill  and  estab- 
lished by  the  evidence.  He  also  referred  to  Dowell  v. 

Dew  (d),  Dale  v.  Hamilton  (e),  Sutherland  v.  Briggs  (/). 

{a)  Lees  v.  Nuttall,  i Russ,  and  M.  53  ; S.  C.,  2 M.  & K.  284,  819; 

Taylor  v.  Salmon,  4 M.  & C,  134  ; Austen  v.  Chambers,  6 Clk.  & F.  1. 

( b ) Ante  vol.  1,  p.  227.  (c)  lb.  459.  (d)  1 Y.  R C.  C.  C.  345. 

■(e)  5 Hare,  369.  (J)  1 Hare,  26. 
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Mr.  Turner  for  the  defendant — If  the  plaintiff’s 
case  shew  that  the  defendant  has  been  guilty  of  any 
fraud,  no  doubt  the  plaintiff  would  be  entitled  to 
relief.  Treating  this  as  a bill  for  the  specific  per- 
formance of  a parol  contract,  it  is  clear  that  plaintiff 
is  not  entitled  ; for  although  the  plaintiff  is  shewn  to 
have  been  in  possession  of  the  property,  still  it  is  not 
pretended  that  he  took  possession  under  the  verbal 
contract,  so  as  to  constitute  his  possession  a part 
performance,  but  his  possession  was  a mere  continu- 
ance of  his  occupation  while  he  was  the  owner. 

The  plaintiff,  it  would  appear,  was  content  to  rely 
upon  the  honor  of  the  defendant : therefore  the  statute 
is  a complete  bar  to  his  recovery,  and  which  the 
defendant  has  claimed  the  benefit  of  by  his  answer. 
It  is  admitted,  that  if  Gurd  went  to  the  sheriff’s  sale 
acting  as  agent,  the  Court  would  declare  him  a 
trustee  of  the  estate  purchased ; the  evidence,  how- 
ever, fails  to  establish  the  fact  of  agency. 

The  Chancellor. — John  Papineau  being  seized 
in  fee  simple  of  the  premises  in  question  in  this  cause, 
died,  intestate  as  to  his  real  estate,  which  descended 
upon  his  eldest  son  and  heir  at  law,  the  present 
plaintiff,  but  having  made  a will  by  which  he  con- 
stituted his  wife,  Verenique  Papineau,  his  executrix. 
Maria  Donelley  recovered  judgment  against  Vere- 
nique Papineau , as  such  executrix,  for  a debt  due  by 
the  testator,  amounting  with  costs  to  about  621.  10s. 
and  on  the  11th  of  June  1841  the  premises  in  ques- 
tion were  sold  by  the  sheriff*  of  the  Western  District,, 
by  virtue  of  a writ  issued  upon  that  judgment,  to  the 
defendant  Gurd . The  question  is,  whether  he  has 
an  absolute  title  to  the  estate  so  acquired,  or  is  subject 
to  redemption. 

The  plaintiff’s  statement  is,  that,  prior  to  the 
sheriff’s  sale,  he  applied  to  the  defendant  to  advance 
the  sum  necessary  to  pay  off  the  judgment ; proposing 
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an  arrangement  of  this  sort — namely,  that  the  defen-  1851. 
dant  should  become  the  purchaser  at  sheriff’s  sale, 
with  liberty,  however,  to  the  plaintiff  to  redeem  GJrd 
within  two  years,  upon  payment  of  the  sum  advanced. 

He  alleges  that  this  proposal  was  accepted  by  the 
defendant,  who  subsequently  became  the  purchaser 
at  sheriff’s  sale,  in  pursuance  of  it,  for  the  sum  due 
upon  the  judgment.  He  says  that  he  himself  ab- 
stained from  further  efforts  to  pay  off  the  debt,  and 
acquiesced  in  the  sale  in  consequence  of  that  agree- 
ment ; and  that  in  accordance  with  and  under  it,  he 
was  permitted  to  remain  in  possession  for  a period 
of  two  years,  during  which  time  he  made  large 
improvements,  valued  at  200 1.,  and  paid  to  the 
defendant  various  sums  for  interest.  The  property, 
at  the  time  of  the  sale,  is  shewn  to  have  been  worth 
from  300£.  to  500£. 

The  answer  is  somewhat  inconsistent.  The  defen-  Jud5fment 
dant  unquestionably  admits  the  plaintiff’s  case  to  a 
considerable  extent,  but  he  represents  the  agreement 
set  up  in  the  bill  as  a mere  voluntary  offer  on  his 
part,  made  from  motives  of  compassion,  of  no  binding 
effect  in  law ; and  he  pleads  the  Statute  of  Frauds. 

The  admissions  in  the  answer  relieve  the  case  of 
much  difficulty  which  might  otherwise  have  arisen. 

The  defendant  seems  to  us,  indeed,  to  admit,  in 
substance,  the  plaintiff’s  case.  In  giving  an  account 
of  their  first  interview  he  says,  “ some  time  about  a 
month  previous  to  the  sale  of  the  said  lands  and 
hereditaments  and  their  appurtenances  by  the  said 
sheriff  in  the  said  bill  mentioned,  the  defendant 
casually  met  the  said  plaintiff  near  his  own  house, 
and  in  conversation  with  him  asked  the  said  plaintiff* 
if  he  were  aware  that  the  said  lands  and  heredita- 
ments in  the  said  bill  mentioned  had  been  advertised 
for  sale  by  the  sheriff*,  whereupon  the  said  plaintiff 
replied  that  ‘ he  was  aware  thereof,’  and  in  express 


516 


CHANCERY  REPORTS. 


1851.  terms  he  the  said  plaintiff  solicited  defendant  (and 
defendant  denies  that  he  defendant  did  offer  to  pur- 
Gurd.  chase  or  to  lend  to  the  said  plaintiff  the  money 
wherewith  to  purchase  the  same)  to  purchase  the 
said  lands  and  hereditaments  at  the  said  sale,  and  to 
let  him  the  said  plaintiff  have  the  said  lands  and 
hereditaments  again  if  the  said  plaintiff  should  repay 
the  purchase  money  and  interest  thereof  to  defendant 
within  two  years  from  the  time  of  the  said  sale  ; and 
thereupon  defendant,  in  reply  to  the  said  solicitation 
of  the  said  plaintiff,  answered  that  he  would  take 
three  days  to  give  him  an  answer,  because  he  defen- 
dant did  not  know  whether  it  was  likely  that  the 
said  lands  and  hereditaments  would  or  would  not  be 
sold  high.  And  this  defendant  saith,  that  he  defen- 
dant and  the  said  plaintiff  afterwards  met  together, 
iii  the  presence  of  T.  W.  Keating,  a mutual  neighbour 
of  plaintiff  and  defendant,  and  then  defendant 
Judgment,  informed  said  plaintiff  that  he  defendant  would 
purchase  the  said  lands  at  the  said  then  intended  sale 
and  at  such  meeting  defendant  informed  the  said 
plaintiff  that  if  the  said  lands  and  hereditaments 
should  be  sold  at  a low  price,  at  the  said  intended 
sale,  he  defendant  would  become  the  purchaser 
thereof,  and  would,  at  the  expiration  of  two  years, 
let  him  the  said  plaintiff  have  the  same  upon  pay- 
ment to  him  defendant,  by  the  said  plaintiff,  of  the 
purchase  money  which  defendant  should  pay  for  the 
same,  and  of  all  expenses  which  defendant  might  be 
put  to  in  respect  of  the  said  lands  and  hereditaments 
or  the  purchase  thereof.  ” A little  further  on  he  says, 
“ but  defendant  saith  he  admits  it  to  be  true  that  he 
defendant,  out  of  compassion  to  the  said  plaintiff  and 
in  kindness  to  him,  verbally  and  not  otherwise, 
promised  to  the  said  plaintiff  that  in  case  he  defen- 
dant should  become  the  purchaser  of  the  said  premises 
he  defendant  would  allow  the  said  plaintiff  to  remain 
in  possession  thereof  for  the  space  of  two  years, 
within  which  time  he  would  allow  the  said  plaintiff 
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the  chance  or  opportunity,  if  he  should  avail  himself  1851. 
thereof,  of  repaying  to  defendant  the  purchase  money 
he  should  give  for  the  said  premises,  with  interest  for  GJrd. 
the  same,  and  of  paying  and  satisfying  defendant  for 
his  loss  of  time  and  expenses  in  and  about  the  said 
premises.”  In  speaking  of  the  sale,  he  says  “ Defend- 
ant admits  that  at  the  time  of  the  said  sale  he  did  in- 
tend to  fulfil  the  promise  so  made  by  him  verbally 
to  the  said  plaintiff  as  aforesaid.”  And  in  relation 
to  the  payments  by  the  plaintiff,  as  he  alleges  on 
account  of  interest,  he  says,  “ and  defendant  admits 
it  to  be  true  that  the  said  plaintiff  did,  in  the  course 
of  two  years  next  ensuing  the  date  of  the  execution 
of  the  said  deed  poll,  or  instrument  of  conveyance, 
pay  to  defendant  some  sum  or  sums  of  money,  partly 
in  cash  and  partly  in  goods,  but  the  exact  amount 
thereof  defendant  saith  that  he  doth  not  recollect  and 
cannot  state  as  to  his  belief  or  otherwise : but  this  de- 
fendant denies  that  the  same,  or  any  part  thereof,  or  judgment, 
any  other  money,  was  paid  by  the  said  plaintiff  to  de- 
fendant towards  the  satisfaction  or  discharge  of  the 
said  sum  of  621.  10s.,  so  in  the  said  bill  untruly  al- 
leged 'to  have  been  lent  and  advanced  by  defendant 
to  the  said  plaintiff,  and  so  by  the  said  bill  untruly  al- 
leged to  be  secured  by  such  pretended  mortgage 
security  as  aforesaid,  or  the  interest  thereof ; but  de- 
fendant saith  that  the  said  money  so  paid  to  defendant 
by  the  said  plaintiff  as  herein  aforesaid,  was  paid  as 
by  way  of  rent  or  satisfaction  for  the  use  and  occu- 
pation of  the  said  premises  by  the  said  plaintiff  for  the 
said  period  of  two  years  from  the  execution  of  the 
deed  poll,  &c.” 

Now — apart  from  the  qualification  with  which  the 
defendant  has  guarded  his  admissions,  to  which  I 
shall  presently  advert — it  is  not  to  be  doubted,  I think, 
that  these  passages  go  very  far  to  establish  the  plain- 
tiffs case.  They  agree,  in  substance,  as  it  seems  to 
me,  with  the  statements  in  the  bill,  and  are  in  exact 
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1851.  accordance  with  the  evidence,  except  in  the  parti- 
culars  to  which  I have  adverted.  They  prove,  beyond 
Gurd.  doubt,  that  the  defendant  purchased  this  property  for 
about  a fifth  or  sixth  part  of  its  value,  not  adversely 
to  the  plaintiff  but  at  his  instance,  and  in  accordance 
with  an  agreement  by  which  he  was  to  be  allowed 
to  redeem.  They  shew  that  the  plaintiff  retained 
possession  for  a period  of  two  years,  in  pursuance  of 
that  agreement,  and  contrary  to  the  letter  of  the 
sheriff’s  deed ; and  they  admit  payments  which,  even 
upon  the  answer,  must  be  regarded,  I think,  as  pay- 
ments of  interest. 

It  is  true  that  the  defendant  describes  the  agree- 
ment which  is  the  foundation  of  this  suit  as  a volun- 
tary verbal*  promise,  made  out  of  compassion  to  the 
plaintiff  and  in  kindness  to  him.  Certainly  the 
verbal  kindness  and  compassion  in  which  the  plaintiff 
then  indulged  would  be  more  than  ordinarily  falla- 
cious, were  it  to  result  in  transferring  the  plaintiff’s 
estate  to  his  supposed  benefactor,  irrevocably  at  a 
sixth  part  of  its  value.  I question  very  much,  how- 
ever, whether,  even  upon  the  statement  of  the  trans- 
action in  the  answer,  the  plaintiff  can  have  understood 
the  matter  as  it  is  now  represented  by  the  defendant. 
He  does  not  accede  to  the  plaintiff’s  request  at  once, 
but  requires  three  days  to  consider,  and  upon  com- 
pliance stipulates  in  form  for  terms  sufficiently  ad- 
vantageous to  himself.  But,  whatever  may  have 
been  the  defendant’s  views,  I am  at  a loss  to  appre- 
hend the  force  of  the  argument  drawn  from  the 
voluntary  character  attributed  to  the  agreement  in 
the  answer.  Had  the  promise  been  after  the  sale — 
at  a time  when  the  defendant,  being  the  absolute 
owner  of  the  estate,  might  have  exercised  an  option 
at  his  mere  pleasure — there  would  have  been  some 
force  in  the  observation.  But  it  preceded  the  sale. 
Upon  the  faith  of  it  the  defendant  was  permitted  to 
acquire  the  estate.  The  transaction  appears  to  me 


CHANCERY  REPORTS. 


519 


to  partake  very  much  of  the  character  of  ordinary  1851. 
transactions  of  the  kind.  The  defendant  agreed 
advance  money — voluntarily,  or  out  of  compassion,  if 
you  will — upon  security ; and  upon  that  understanding 
the  purchase  was  completed. 

That  this  was,  and  was  understood  to  be,  the  true 
nature  of  the  dealing  between  these  parties,  cannot 
be  doubted,  I think,  upon  the  evidence.  Mr.  Keating 
says,  “ Some  time  before  the  sheriff  s sale  the  plaintiff 
came  to  me  and  asked  me  if  I could  help  him  by 
lending  money  to  pay  the  debt.  I said  I could  not. 

I told  the  plaintiff  that  I thought  Mr.  Gurd , the 
defendant,  could  purchase  the  property  and  give  him 
time  to  redeem  it.  Gurd  had  expressed  his  desire 
to  help  the  plaintiff,  because  he  thought  it  a hard 
case  that  the  plaintiff*  should  lose  his  lands.  I sent 
for  Gurd , or  he  came  to  my  house  on  the  same 
evening,  as  I think.  I said  to  Gurd , you  have,  or  can 
have,  or  get  money  ; do  not  let  him  lose  his  property. ,udffment' 
Plaintiff,  who  could  not  speak  good  English,  through 
me,  asked  him  the  defendant  to  do  it,  saying,  Mrs. 
Donelly  has  turned  me  out  of  doors,  and  I have  no 
place  for  myself  and  my  mother.  Plaintiff  said,  will 
you  buy  it,  Mr.  Gurd , and  give  me  one  year  to  redeem 
it,  and  if  I can't  redeem  it  in  one  year  it  must  go  ? 

Gurd  said  he  would  do  it,  but  he  must  allow  him 
his  wages  for  going  to  Toronto  (as  an  armourer),  and 
what  he  would  lose  in  selling  a property  at  Toronto, 

~&nd  pay  defendant  interest  on  money  advanced, 
in  shape  of  rent,  at  six  per  cent.,  in  flour,  boards,  &c. ; 
and  this  the  defendant  agreed  to  do.  When  the  year 
was  nearly  up  plaintiff  came  to  my  house  and  said 
he  could  not  pay  Mr.  Gurd.  I immediately  saw  Mr. 

Gurd  and  begged  him  Gurd  to  give  plaintiff  another 
year  to  pay  what  was  due,  saying  plaintiff  was  a poor 
and  industrious  man,  and  if  he  the  defendant  got  the 
interest  it  was  enough.  I begged  him  to  let  him 
have  another  year,  and  the  defendant  agreed  to  give 
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Judgment. 


it.”  This  evidence  is  indirectly,  but  strongly,  cor- 
roborated by  the  testimony  of  two  professional  gen- 
tlemen, Messrs.  ! Baby  and  Chewitt.  The  latter,  at 
whose  office  the  parties  met  prior  to  the  sale  and  in 
relation  to  it,  says,  “ I understood  that  Gurd  advanced 
the  money  and  took  the  sale  and  sheriff's  deed \ to 
secure  himself  \ and  that  'plaintiff  had  the  right  of  re- 
deeming it." 

Upon  the  answer  and  evidence  together,  we  are  of 
opinion  that  the  sentence  which  I have  just  extracted 
from  the  evidence  of  Mr.  Chewitt  expresses  truly  the 
real  transaction  between  the  parties. 

Then,  assuming  the  agreement  to  be  proved,  is  the 
parol  evidence  excluded  either  by  the  common  law 
rule,  or  by  the  Statute  of  Frauds  ? We  are  of  opinion 
that  it  is  not. 

It  is  unnecessary  to  consider  now  what  would  have 
been  the  result  had  these  parties  acted  upon  the 
agreement  only  to  the  extent  of  permitting  the  plain- 
tiff to  purchase,  upon  the  faith  of  it,  at  sheriff’s  sale  ‘r 
because,  irrespective  of  that  consideration,  the  prin- 
ciples upon  which  we  proceeded  in  LeTarge  v.  De- 
Tuyll,  and  Barnhart  v.  Patterson , and  which  were 
recognized  by  the  Court  of  Appeal  in  the  latter  case, 
are  sufficient  for  the  determination  of  the  question 
now  before  us.  The  evidence  establishes  facts  in- 
consistent with  the  deed.  Possession  has  been 
retained  for  two  years.  Extensive  improvements 
have  been  made.  Interest  has  been  paid.  The  plain- 
tiff has  acted  upon  the  parol  agreement  in  such  a 
way  that  it  would  be  a fraud  upon  him  unless  it 
were  performed.  He  has  been  placed  in  a situation 
which  makes  it  against  conscience  that  the  defendant 
should  be  allowed  to  insist  on  the  w’ant  of  writing 
as  a bar  to  his  relief ; and  therefore  the  parol  evidence 
is,  of  necessity  as  it  were,  admitted.  And  being  re- 
ceived, establishes,  in  our  opinion,  the  plaintiff’s  case. 
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Baxter  v.  Turnbull. 

Parties — Pleading— Partnership. 

Three  partners  having  taken  a conveyance  of  real  estate,  “ as,  and  for  August  29. 
partnership  property,  for  the  purposes  of  the  partnership,”  and  one  October  28. 
of  the  partners  having  left  the  Province  and  another  died,  a mort- 
gagee of  the  property  filed  a bill  for  the  foreclosure  of  his  mortgage. 

Held%  that  the  personal  representative  of  the  deceased  partner  was  a 
necessary  party,  and  that  the  plaintiff  must  prove  the  absence  from 
the  jurisdiction  of  the  non-resident  partner,  and  perhaps  the  plaintiff’s 
inability  to  serve  him  with  process. 

Qucere. — The  effect  of  a sheriff’s  sale  to  a subsequent  incumbrancer,  of 
an  equity  of  redemption  in  real  estate  of  a partnership,  where  the 
execution  was  issued  against  all  the  partners,  but  one  of  the  defen- 
dants had  died  after  judgment  and  before  execution,  the  judgment 
not  having  been  revived,  and  such  sale  having  taken  place,  pending  a 
suit  by  the  first  morgagee  for  the  foreclosure  of  the  mortgage. 

Mr.  Read,  for  the  plaintiff.  Argument. 

Mr.  Mowat,  for  the  defendants  who  had  appeared 
in  the  suit. 

The  Chancellor. — The  defendants  McCaul  and  October  28. 
Young,  together  with  Walter  Turnbull,  the  ancestor 
of  the  defendant  Peter  Turnbull,  being  engaged  to- 
gether in  partnership  as  timber  merchants,  pur- 
chased the  premises  in  question  in  the  cause,  and  on  Judgment 
the  29th  of  July,  1848,  took  a conveyance  to  the  then 
partners,  “ as  and  for  partnership  property,  for  the 
purposes  of  the  partnership.”  They  on  the  same 
day  conveyed  it  to  the  plaintiff  to  secure  a partner- 
ship debt  of  133£.  subject  to  redemption  on  payment 
of  that  sum  and  interest  within  a year.  Walter 
Turnbull  died  in  the  month  of  September,  1849,  intes- 
tate, leaving  Michael  Turnbull  his  heir-at-law.  In 
the  following  month  Michael  died,  also  intestate, 
leaving  the  present  defendant  Peter  Turnbull,  his 
heir-at-law,  against  whom  and  the  reviving  co-part- 
ners  the  present  suit  has  been  brought  by  the  mort- 
gagee for  a foreclosure. 

The  plaintiff  obtained  an  order  that  the  bill  should 
be  taken  pro  confesso  against  the  defendants  Turn- 
bull  and  Young,  and  they  did  not  appear  upon  the 
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1851.  hearing.  McCaul  was  not  served  with  process.  The 
bill  alleges  him  to  be  out  of  the  jurisdiction,  and 
Turibuii.  Prays  process  against  him  upon  his  return. 

The  defendants  Crombie  and  Andrews,  who  had 
obtained  and  duly  registered  a judgment  against  the 
partners  in  July,  1848,  for  1003£.,  and  who,  as  such 
judgment  creditors,  were  made  parties  defendant, 
have  answered  the  bill.  They  set  up  that  the  defen- 
dant Crombie  is  entitled  to  the  equity  of  redemption, 
under  a sale  and  conveyance  by  the  proper  sheriff, 
in  December,  1849,  by  virtue  of  a writ  of  fi.  fa . 
against  the  lands  of  the  then  partners,  upon  the  judg- 
ment, in  favor  of  Andrews  and  Crombie. 

No  evidence  has  been  taken.  The  cause  was  heard 
upon  admissions;  and  the  learned  counsel  for  the 
judgment  creditors  objected  that  the  personal  re- 
judgment.  presentative  of  Walter  Turnbull  should  have  been 
a party,  and  contended  that  a decree  could  not  be 
pronounced  without  proof  of  McCauVs  absence  from 
the  jurisdiction. 

Looking  to  the  inconsiderable  value  of  the  pro- 
perty in  litigation,  and  the  difficulty  already  experi- 
enced in  bringing  the  cause  to  a hearing,  we  were 
desirous  of  affording  to  the  plaintiff  every  facility 
which  a due  attention  to  the  interest  of  others  would 
admit,  and  we  have  very  reluctantly  come  to  the 
conclusion  that  no  decree  can  be  pronounced  upon 
the  evidence  and  pleadings  as  they  at  present  stand. 

The  general  rule  is  not  denied.  McCaul  is  a 
necessary  party.  The  plaintiff,  however,  contends 
that  he  is  excused  from  bringing  the  case  to  the  hear- 
ing against  McCaul , in  consequence  of  his  being  out 
of  the  jurisdiction,  and  he  argues  that  a decree  may 
be  now  pronounced  without  evidence  of  that  fact,  but 
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directing  an  equiry  by  the  master  respecting  it,  1851. 
upon  the  authority  of  Mores  v.  Mores  (a).  "^teT 

V. 

The  ordinary  and  strictly  regular  course  would  be  urn 
to  allow  the  case  to  stand  over,  with  liberty  to  the 
plaintiff  to  exhibit  an  interrogatory  to  prove  the 
defendant’s  absence  (b).  Mores  v.  Mores  shews  that 
a reference  to  the  master  would  also  be  a regular 
course  under  such  circumstances.  But  it  is  no 
authority  for  the  proposition  that  a decree,  in  the 
absence  of  a necessary  party,  without  proof  of  such 
absence,  would  be  regular.  In  that  case  there  were 
several  points  in  which  the  absent  party  had  no  inter- 
est. Upon  those  points  Sir  James  Wigram  felt 
himself  at  liberty  to  pronounce  a decree,  under  the 
peculiar  circumstances  which  then  existed,  directing 
at  the  same  time  an  enquiry  as  to  the  alleged  absence. 

But  no  decree  was  there  pronounced  as  to  the  ques- 
tion in  which  the  absent  party  had  an  interest.  Here 
we  are  asked  to  pronounce  a decree,  not  justified  by  JuJ"menfc- 
the  evidence  before  us,  but  to  be  justified  b}'  an  en- 
quiry thereby  directed. 

The  regularity  of  the  plaintiff’s  proceedings  in 
relation  to  McCauVs  absence  was  not  questioned  in 
any  other  respect,  neither  did  the  learned  counsel 
for  the  defendant  deny  that  proof  of  absence  merely 
would  entitle  the  plaintiff  to  proceed.  It  will  be 
proper  however  that  the  plaintiff  should  consider 
whether  such  evidence  would  be  sufficient  under 
the  recent  practice,  and  with  reference  to  a case 
circumstanced  like  the  present.  We  had  occasion 
to  advert  to  this  subject  in  LeTarge  v.  D’ Tuyll  (c), 
and  the  practice  pursued  in  Mores  v.  Mores  tends  to 
establish  the  correctness  of  the  observations  which 
were  there  made. 

We  are  also  of  opinion,  that,  as  the  record  now 

[a)  6 Hare,  125.  (£)  Eggington  v.  Burton,  1 Hai;e,  488,  n.  ; 

Hughes  v.  Eades,  1 Hare,  486.  (c)  Ante  vol,  1,  p.  239. 
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1851.  stands,  the  personal  representative  of  Walter  Turn - 
bull  is  a necessary  party.  This  consequence  seems 
Turnbull.  us  follow,  necessarily,  from  the  allegations  in 
the  bill.  Had  the  plaintiff  alleged  merely  a purchase 
of  this  real  estate  by  the  partners,  it  would  have 
been  necessary  for  us,  in  that  case,  to  have  consid- 
ered whether  an  intention  to  convert  it  into  personalty 
had  been  evinced,  either  by  the  nature  of  their 
dealings,  or  by  express  stipulation,  (a)  But  here  the 
allegation  in  the  bill  is,  in  effect,  that  the  partners 
had  elected  to  hold  this  estate  as  partnership  property. 
An  intention  to  convert  is  therefore  alleged  in  the 
bill,  and  affirmed  by  the  admission  of  the  parties, 
which  precludes  further  inqdiry. 

Then,  assuming  the  equity  of  redemption  to  be 
still  in  the  mortgagors,  it  would  be  necessary  that  the 
cause  should  stand  over,  with  liberty  to  amend  by 
adding  parties,  (under  which  it  would  be  competent 
Judgment.  ^ piainti ff*  to  amend  by  shewing  the  absent  parties 

not  to  be  necessary,)  and  also  to  exhibit  an  interrog- 
atory for  the  purpose  of  proving  McCaul’s  absence, 
and  perhaps,  the  plaintiff’s  inability  to  serve  him 
with  process,  if  required  by  the  practice. 

The  defendants,  however,  assert  that  the  equity  of 
redemption  is  now  vested  in  Crombie , under  the 
sheriff’s  deed.  But  that  case  is  neither  alleged  by 
the  bill  nor  proved ; and  it  is  obviously  impossible  to 
bind  those  against  whom  the  bill  has  been  taken  pro 
confesso  by  the  admission  of  the  parties  now  before 
us.  Still,  if  the  facts  be  as  represented,  it  may  be 
competent  to  the  plaintiff,  perhaps,  to  remove  the 
difficulty  by  dismissing  the  bill  as  against  the  mort- 
gagors. Should  the  plaintiff  be  advised  to  adopt 
that  course,  questions  will  arise  upon  which  we 
pronounce  no  opinion  at  present.  Was  the  sale 

(a)  Randall  v.  Randall,  7 Sim.  271  ; Cookson  v.  Cookson,  8 Sim. 
529;  Houghton  v.  Houghton,  11  Sim  491  ; Custance  v.  Bradshaw,  4 
Hare,  315. 
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effectual  ? Should  the  judgment  have  been  revived  ? 1851. 

Is  an  equity  of  redemption,  circumstanced  as  in  the  Baxter 
present  case,  within  the  statute  ? Is  to  be  treated  Turnbull, 
for  that  purpose,  as  personal  or  real  estate  ? Custance 
v.  Bradshaw  and  the  appeal  in  the  matter  of  Baxter  (a) 
have  a bearing  upon  the  latter  question. 


Whittemore  v.  Ridout. 

Practice — Injunction. 

Where  an  action  at  law  had  been  brought  by  a building  society  against  June  27. 

} W.  as  surety  for  the  secretary  of  the  building  society  ; and  W.  filed  a October 
bill  to  restrain  the  action,  founding  his  equity  on  a resolution  or" 
minute  alleged  to  have  been  passed  or  made  by  the  board  of  directors 
in  the  following  terms — “ That  Mr.  W.  had  requested  that  his  secu- 
rity for  the  secretary  might  be  cancelled  * * * It  was  suggested 
also,  that  Mr.  R.  W’s  name  should  be  erased  from  the  said  bond  by 
wish  of  the  board,  and  both  be  relieved  froiii  securities.  Mr.  T.  was 
requested  to  submit  two  other  names  as  securities  in  place  of  the  two 
gentlemen  named” — the  Court  held  that  such  a resolution  afforded 
no  ground  for  interfering  with  the  action  at  law. 

The  bill  in  this  case  was  filed  on  the  9th  day  of 
April  1851,  by  Ezekiel  Francis  Whittemore  against statement 
Joseph  D.  Ridout  as  president,  and  William  B.  Crew 
as  treasurer  of  the  Farmers'  and  Mechanics'  Building 
Society , and  the  said  society ; and  set  forth,  that  after 
the  society  had  been  constituted,  one  A.  B.  Townley, 
had  been  appointed  the  secretary  and  treasurer  there- 
of: whereupon,  plaintiff'  and  others  had  become 
surety  for  the  faithful  discharge  of  the  duties  as 
secretary  and  treasurer  by  Townley,  and  executed  a 
bond  in  the  penal  sum  of  1000£. ; that  the  accounts  of 
Townley  had  been  duly  passed  and  audited  up  to  the 
31st  day  of  January  1850  ; that  in  the  month  of  March 
following,  the  plaintiff  having  been  desirous,  of  being 
relieved  from  all  liability  in  respect  of  his  bond  and 
surety  for  Townley , had  frequently  applied,  both 
verbally  and  in  writing  to  the  president  and  directors 
of  the  society  for  that  purpose,  and  thereupon  the 


(a)  7 M.  & G.  198. 
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1851.  president  and  directors  in  the  said  month  of  March, 
and  frequently  before  and  afterwards , agreed  to  such 
Ridout.  application  of  the  plaintiff';  and  for  the  purpose  of 
carrying  such  agreement  into  effect,  they  had  caused 
an  endorsement  to  be  written  on  the  said  bond  for  the 
purpose  of  being  signed  and  sealed  by  the  president 
of  the  society,  but  that  by  the  neglect  of  the  president 
the  endorsement  had  never  been  duly  signed ; but 
notwithstanding,  the  president  and  directors  of  the 
society  intended  the  discharge  of  the  plaintiff'  to  be 
complete  and  effectual,  and  was  regarded  and  acted 
upon  as  such. 

The  bill  further  alleged,  that  at  a meeting  of  the 
society,  held  in  May  1850,  with  the  view  of  giving 
effect  to  the  said  agreement  for  the  discharge  of  the 
plaintiff,  a resolution  of  the  board  was  duly  passed 
and  entered  in  the  books  of  the  society,  to  the  effect 
that  he  should  be  so  discharged ; and  that  at  the  next 
statement,  meeting  in  the  month  of  June  following,  the  order 
so  passed  and  entered  was  confirmed,  and  that 
Townley,  by  the  direction  of  the  board,  had  written 
a letter  to  plaintiff  in  the  following  words  : — 

‘‘Toronto,  30th  July,  1850. 

“ E.  F.  Wbittemore,  Esq. 

“Sir: — I am  instructed  to  furnish  you  with  the 
following  extract  from  a minute  of  a meeting  of  the 
board  of  directors,  held  on  the  28th  day  of  May  last. 

* Ordered  : That  E.  F.  Whittemore , Esq.  be  relieved 

from  his  securities  for  Mr.  Townley  to  the  Farmersr 
and  Mechanics'  Building  Society!" 

All  of  which  proceedings  were  considered  by  the 
society  as  effectuating  the  complete  discharge  of  the 
plaintiff,  and  for  that  reason,  no  formal  release  had 
been  executed. 

The  bill  then  stated,  that  in  March  1851,  the  presi- 
dent and  directors  of  the  society  commenced  an 
action  at  law  against  the  plaintiff  upon  the  said  bond, 
for  the  recovery  of  the  sum  of  900£.,  alleged  by  them 
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to  have  been  received  by  Townley  and  not  accounted  1851. 
for  to  the  society  ; pretending  that  inasmuch  as  no  ^Ittemc^ 
formal  release  had  been  executed  of  the  bond,  plaintiff  RidoUt. 
still  remained  liable  under  it,  and  that  they  refused 
to  confirm  the  agreement  so  made  for  the  discharge 
of  the  plaintiff.  The  bill  prayed  that  the  said  agree- 
ment might  be  specifically  performed,  and  an  injunc- 
tion to  stay  proceedings  in  the  action  at  law. 

The  common  injunction  had  been  obtained  for  want 
of  answer. 

On  the  20th  of  May  the  answer  of  the  defendants 
was  filed,  whereby  they  admitted  that  Townley’s 
accounts  had  been  audited  and  passed  up  to  the  time 
mentioned  in  the  bill,  but  alleged  that  the  same  were 
procured  by  him  to  be  so  audited  by  fraud  and  mis- 
representation, the  said  accounts  being  in  truth  false 
and  incorrect.  They  denied  any  agreement  having 

. Statement. 

been  made  to  release  the  plaintiff  from  his  surety- 
ship ; also,  the  endorsement  of  discharge,  endorsed 
on  the  bond,  by  the  authority  of  the  society,  although 
it  appeared  that  a memorandum  of  discharge  had 
been  drawn  on  the  bond  by  J.  W.  Muttlebury , the 
attorney  of  the  company,  in  the  expectation  that 
Townley  would  submit  and  procure  to  be  accepted  a 
surety  in  the  place  of  the  plaintiff,  but  that  the 
defendants  never  considered  him  discharged  from  the 
bond.  The  answer  then  set  forth,  that  on  the  28th 
of  May,  1850,  a meeting  of  the  directors  of  the 
company  took  place,  at  which  it  was  stated  by  the 
said  Muttlebury , and  was  entered  on  the  minutes  of 
such  meeting,  “ that  Mr.  W hittemore  had  requested 
that  his  security  for  the  secretary  might  be  cancelled, 
he,  Mr.  Whittemore  having  at  the  same  time  begged 
Mr.  Muttlebury  to  assure  the  board  that  his  confidence 
in,  and  respect  for  Mr.  Townley  remained  unshaken, 
and  that  it  was  only  in  consequence  of  peremptory 
clauses  in  a new  deed  of  partnership,  that  bound  all 
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1851.  the  partners  to  be  bondsmen  for  no  one,”  and  imme- 
diately  following  was  the  entry.  “ It  was  suggested 
Ridout  a^°>  that'  Mr.  Mobert  Williamson's  name  should  be 
erased  from  the  said  bond  by  wish  of  the  board ; ” 
whereupon,  a resolution  of  the  said  directors  was 
passed,  whereby  “ Mr.  Townley  was  requested  to 
submit  two  other  names  as  securities  in  place  of  the 
two  gentlemen  named;”  that  subsequently  to  such 
meeting,  Townley  fraudulently  interpolated  after  the 
words  “ by  wish  of  the  board  ” in  the  said  minutes, 
the  words  “ and  both  be  relieved  from  securities,”  so 
that  the  minutes  then  read  thus — “ it  was  suggested 
also,  that  Mr.  Robert  Williamson’ s name  should  be 
erased  from  the  said  bond  by  wish  of  the  board,  and 
both  be  relieved  from  securities ; ” that  Townley , 
without  any  direction  from,  or  authority  of  the  board 
wrote  the  letter  set  forth  in  the  bill,  for  the  purpose  of 
inducing  plaintiff  to  believe  that  he  remained  no 
statement.  longer  liable  under  his  bond  ; that  no  such  resolution 
as  that  stated  in  such  letter  to  have  been  passed  ever 
was  in  fact  passed. 

In  addition,  an  affidavit  made  by  several  of  the 
directors  of  the  company,  corroborating  in  a great 
measure  the  statements  in  the  answer,  was  filed,  and 
the  defendants  gave  notice  of  motion  to  dissolve  the 
injunction. 

In  opposition  to  the  motion,  the  plaintiff  filed  an 
affidavit  of  the  former  secretary  Townley , and  an 
affidavit  made  by  the  plaintiff,  to  which  was  annexed 
the  letter  from  Townley , under  date  of  July  80th, 
1850 ; these,  however,  did  not  shew  any  additional 
facts  of  importance,  except  that  after  the  reception 
of  such  letter,  plaintiff*  had  frequently  applied  to 
Muttlebury  for  a formal  release  ; that  he  ( Muttlebury ,) 
told  plaintiff  he  was  wholly  discharged  and  that  no 
formal  release  was  necessary ; and  Townley  swore  that 
at  the  meeting  of  the  board  held  on  the  28th  of  May, 
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““Mr.  Whittemore  (meaning  the  plaintiff)  and  one  1851. 
Mr.  Williamson  were  ordered  to  be  relieved 
their  sureties  for  Mr.  Townley,  and  that  officer  was  RiJout 
instructed  to  lay  two  other  names  before  the  board 
for  their  acceptance,”  and  that  the  plaintiff’s  dis- statement- 
charge  was  not  contingent  on  Townley' s furnishing 
other  sureties.  On  the  motion  coming  on  for  argu- 
ment— 

Mr.  Crooks,  appeared  for  the  plaintiff.  Argument. 

Mr.  Vankoughnet,  Q.  C.,  and  Mr.  Strong,  for  the 
defendants. 


The  Chancellor. — The  application  to  dissolve  0ctober  3 
the  common  injunction  in  this  case  was  rested,  as  I 
apprehended  the  argument,  upon  two  grounds.  It 
was  contended,  in  the  first  place,  that  the  entry  upon 
which  the  plaintiff  relied  as  constituting  an  equitable 
release  was  not  in  truth  a minute  of  any  resolution Judgment- 
of  the  directors  of  the  Farmers’  and  Mechanics’ 
Building  Society,  but  had  been  improperly  altered  by 
the  secretary  without  the  authority  of  the  board  ; and 
it  was  argued,  secondly,  as  a matter  of  law,  that  this 
resolution,  if  accurate,  was  but  a voluntary  under- 
taking on  the  part  of  this  corporation,  which  being 
incomplete,  would  not  be  enforced  by  this  court. 

* Cross  v.  Sprigge  (a)  and  the  cases  collected  by 
Messrs.  White  and  Tudor  in  their  note  to  Ellison  v. 
Ellison,  (b)  were  cited. 

But  the  motion  does  not  seem  to  us  to  depend  upon 
-either  of  those  questions.  Did  our  determination 
turn  upon  the  matter  of  fact — did  this  minute,  as  it 
now  stands,  import  in  our  opinion  that  the  directors 
had  resolved  at  that  date,  and  through  the  medium 
of  their  then  resolution,  to  release  the  plaintiff  from 
liability  under  his  bond — then,  although  the  evidence 


[a)  6 Hare,  552.  {b)  1 White  and  Tudor’s  Leading  Cases,  167. 
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1851.  upon  that  point  appears  to  preponderate  greatly  in 
favor  of  the  defendants,  still  it  might  have  been 
Ridout.  proper,  possibly,  that  execution  should  have  been 
restrained  upon  some  terms  until  the  hearing.  On 
the  other  hand,  before  determining  the  case  in  favor 
of  the  plaintiff  upon  the  question  of  law,  he  must 
have  established  a preliminary  proposition  which 
was  not,  so  far  as  I remember,  discussed.  He  must 
have  convinced  us  of  an  equity — not  originating  in 
the  nature  of  the  contract  between  these  parties,  but 
growing  out  of  the  imperfection  of  its  form — an 
equity  originating  in  such  a circumstance,  to  have 
that  declared  to  be  in  this  court  an  effectual  contract, 
binding  upon  this  corporation,  which  in  a court  of 
law  would  be  treated  as  void  of  all  binding  efficacy, 
as  wanting  the  corporate  seal,  (a)  I do  not  mean  to 
decide  now  against  that  equity,  but  it  would  have 
been  necessary  to  have  considered  it  with  reference 
judgment,  to  the  authorities  upon  the  subject. 

But  the  present  motion,  as  I have  said,  does  not 
seem  to  us  to  involve  either  of  those  points.  The 
resolution  of  the  board,  as  it  now  stands  upon  the 
minute  book  of  the  corporation,  is  in  these  words : — 

“Mr.  Muttlebury  submitted  that  Mr.  Whittemore 
had  requested  that  his  security  for  the  secretary  might 
be  cancelled,  he,  Mr.  Whittemore , having  at  the  same 
time  begged  Mr.  Muttlebury  to  assure  the  board  that 
his  confidence  in,  and  respect  for  Mr.  Townley 
remained  perfectly  unshaken,  and  that  it  was  only  in 
consequence  of  peremptory  clauses  in  a new  deed  of 
partnership  that  bound  all  the  partners  to  be  bonds- 
men for  no  one.” 

“It  was  suggested  also,  that  Mr.  Robert  William- 

(a)  The  Mayor  of  Ludlow  v.  Charlton,  6 M.  & W.  815  ; Paine  v. 
Strand  Union,  8 Q.  B.  326  ; Lamprell  v.  Bellericay  Union,  3 Ex.  Rep. 
283  ; Ambrose  v.  Dunmow  Union,  9 Beav.  508  ; Kirk  v.  The  Guar- 
dians of  Bromley  Union,  2 Phil.  640. 
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son’s  name  should  be  erased  from  the  bond  by  wish  1851. 
of  the  board,  and  both  be  relieved  from  securities.” 

, V. 

“ Mr.  Townley  was  requested  to  submit  two  other 
names  as  securities  in  place  of  the  gentlemen  named, 
before  the  board  at  a future  day.” 

Now,  assuming  that  minute  to  express  truly  a 
resolution  actually  come  to  by  the  board  of  directors, 
and,  assuming  it  to  have  been  altered,  not  after  the 
meeting  of  June,  as  is  alleged,  but  before  that  meet- 
ing ; it  seems  to  us  as  quite  incapable  of  the  construc- 
tion put  upon  it  by  the  plaintiff.  That  entry  most 
certainly  does  not  expressly  declare  that  the  board 
of  directors  had  resolved  to  release  the  plaintiff  from 
liability  under  his  bond,  at  that  time,  and  by  means 
of  that  act,  or  by  means  of  any  merely  formal  deed 
to  be  executed  in  pursuance  of  it.  It  does  not 
expressly  declare  any  such  resolution,  but  in  our 
opinion,  it  imports  the  very  reverse.  The  minute,  Judgment. 
properly  construed,  appears  to  us,  to  prove  that  the 
directors  had  not  formed  any  such  resolution.  Omit- 
ting the  words,  the  authenticity  of  which  is  ques- 
tioned, there  would  be  no  room  for  argument;  but 
retaining  them,  the  inference  attempted  to  be  drawn 
is  not  in  our  opinion  justifiable. 

The  second  paragraph,  strictly  construed,  states, 
merely  that  the  release  of  these  parties  had  been 
suggested  to  the  board,  as  something  to  be  done  in- 
future  ; and  that  construction,  the  strict  grammat- 
ical one,  as  it  appears  to  us,  agrees  perfectly  with 
the  intendment  of  the  parties  to  be  gathered  from  the 
whole  entry.  It  does  not  import  a present  release,, 
but  something  preparatory  to  a release  to  be  executed 
at  a future  period. 


The  conclusion  at  which  we  have  arrived,  is 
certainly  irreconcileable  with  the  affidavit  of  Mr..  . 
Townley.  The  order  of  the  28th  of  May,. as  stated 
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1851.  in  his  deposition,  agrees  with  the  entry  in  what  has 
been  termed  the  “ rough  memorandum  book.”  It  is 
Eidout.  difficult  to  account  for  the  decrepencies  in  these 
several  entries.  Mr.  Townley  had  a deep  personal 
interest  in  that  proceeding.  Yet  the  formal  minute, 
as  at  first  prepared,  contains  nothing  which  upon  the 
most  forced  construction  could  be  construed  as  a 
present  release ; and  after  the  amendment,  it  falls 
far  short  of  the  entry  in  the  rough,  memorandum  book. 
But,  whatever  may  be  the  true  explanation  of  this 
difficulty,  it  is  quite  obvious  that  in  determining 
what  the  resolution  of  the  28th  of  may  was,  we  must 
look  at  the  formal  record  of  the  proceedings  of  the 
board  on  that  day,  as  it  was  submitted  to  and  approv- 
ed by  the  succeeding  meeting,  and  not  at  the  entry 
in  this  rough  memorandum  book,  the  very  existence 
of  which  was  not  known  to  the  directors  until  after 
the  occurrence  of  the  important  circumstances  out  of 
judgment,  which  this  suit  has  originated. 

It  is  alleged,  however,  that  what  was  done  was 
intended  to  operate  as  a release,  and  was  always  so 
treated  by  the  president  and  directors.  Without 
stopping  to  enquire  what  would  be  the  effect  of  that 
state  of  facts,  if  established,  it  is  sufficient  to  say 
that  the  truth  of  the  allegation  has  been  denied  by 
the  president  as  well  as  by  all  the  directors  concerned 
in  the  transaction,  with  the  exception  of  Mr.  Muttle- 
bury  who  has  not  made  any  deposition. 

We  are  of  opinion,  therefore,  that  the  equity  has 
been  completely  displaced,  and  that  this  injunction 
must  be  dissolved. 


* The  entry  in  the  rough  memorandum  book  was  as  follows  : — 
“Messrs.  Whitt emore  and  R.  Williamson  were  ordered  to  be  relieved 
from  their  securities  for  Mr.  Townley , and  that  officer  was  instructed  to 
lay  two  other  names  before  the  board  for  acceptance.” 
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Hutchison  y.  Rapelje. 


1851. 


Specific  Performance — Costs. 

The  steps  which  the  vendee  of  an  estate,  who  desires  the  specific  per- 
formance of  the  contract  of  sale,  should  take  before  filing  a bill  for 
that  purpose,  in  order  to  entitle  him  to  the  costs  of  the  suit,  considered. 


Hutchison 

v. 

Rapelje. 

Statement. 


The  bill  in  this  cause  was  filed  on  the  19th  of 
February,  1851,  by  Roger  Hutchison  of  Zorra,  against 
Henry  V.  A.  Rapelje,  for  the  specific  performance  of 
a contract  for  the  sale  to  plaintiff  of  100  acres  of  land 
in  that  township,  if  it  should  appear  that  the  defen- 
dant (the  vendor)  could  make  a good  title  ; if  not 
then  the  bill  prayed  that  the  contract  might  be 
rescinded  and  the  purchase  money  repaid,  as  is  more 
fully  stated  in  the  judgment  of  the  court. 


Mr.  Crickmore  for  the  plaintiff.  Argument. 

Mr.  Galt  for  the  defendant. 

Harrison  v.  Coppard  (a),  Lewin  v.  Guest  (b), 

Bennett  College  v.  Carey  (c),  Lewis  v.  Loxham  (d), 

were  cited. 

The  Chancellor. — On  the  24th  of  January  1849,0ctober  ^ 
the  defendant  sold  to  the  plaintiff  the  south  half  of 
lot  23  in  the  16th  concession  of  Zorra,  for  the  sum  of 
one  hundred  pounds,  one  half  to  be  paid  in  hand,  the 
residue  in  two  instalments  of  25£.  each,  on  the  24th  judgment, 
day  of  January  in  the  years  1850  and  1851. 


This  agreement  was  reduced  into  writing  in  the 
form  of  two  bonds ; that  from  the  plaintiff  a money 
bond  condition  for  the  payment  of  the  specified 
instalments ; while,  by  the  other,  the  defendant 
obliged  himself,  “ upon  payment  of  these  instalments, 
to  sign,  seal  and  deliver  a good  and  sufficient  convey- 
ance, in  fee  simple,  of  the  property  in  question,  free 
from  incumbrances.” 


(a)  2 Cox.  310.  {&)  1 Russ.  325.  ( c ) 3 B.  C.  C.  390. 

0 d ) 3 Mer.  429. 
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1851.  The  defendant  was  let  into  possession.  He  failed 
to  pay  either  of  the  instalments  ; but  on  the  26th  of 
Rapeije.  July,  1851,  his  solicitor  addressed  the  following  letter 
to  the  defendant : — 

“ Woodstock,  29th  January,  1851. 

“ Sir, — I have  been  instructed  by  Mr.  Roger  Hutchison 
to  communicate  with  you  on  the  subject  of  a lot  of  land 
(south  half  23,  1 6 con.  Zorra),  of  which  he  requires  a deed 
under  your  bond,  (in  my  hands,)  and  upon  which  the  sum 
of  56/,  is  now  due  and  ready  for  you.  In  investigating  the 
title  some  difficulty  occurs.  The  patentee  was  Mr.  Mo 
Taggart , the  next  entry  is  a certificate  of  sale  from  the 
sheriff,  then  a (feed  from  the  sheriff  to  A.  B.  Rapeije,  both 
dated  2Yth  February  1849.  Now,  if  this  was  in  fact  a 
purchase  by  the  sheriff  himself,  I could  not  approve  of  the 
title  ; at  any  rate,  the  legal  estate  appears  to  be  from  the 
sheriff’s  deed  in  A.  B.  Rapeije,  this  deed  bearing  date 
September  1849,  and  your  bond  24th  January  1849.  But 
I assume  all  this  is  susceptible  of  satisfactory  explanation  ; 
this  afforded  and  a deed  (the  dower  must  of  course  be 
barred)  sent  to  Mr.  Hugh  Barwick  the  cashier  of  the 
Judgment.  Montreal  Bank  here,  or  to  any  agent  you  may  have  here,  the 
purchase  money  will  be  paid.  I shall  be  glad  of  an  early 
communication. 

“ J.  F.  MADDOCK.” 

The  answer  to  this  letter  has  been  mislaid,  but  Mr. 
Maddock  swears  that  it  was  to  ‘‘the  effect  that  he 
would  afford  Mr.  Maddock  no  explanation,  but  would 
see  and  settle  with  the  plaintiff  himself.” 

The  precise  dates  at  which  the  letter  and  answer 
were  received  are  not  shewn. 

The  bill  was  filed  on  the  19th  of  February  follow- 
ing. It  states  that  the  title  had,  upon  investigation, 
been  found  deficient ; that  the  defendant  had  been 
applied  to  to  rescind  the  contract  and  refund  the 
purchase  money,  but  had  refused;  and  prays  that 
the  contract  may  be  specifically  performed  if  a good 
title  can  be  made ; if  not,  that  the  contract  may,  in 
that  case,  be  rescinded,  and  the  purchase  money 
repaid. 
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The  answer  states,  that  the  sheriff  of  the  London  1851. 
District  sold  the  parcel  of  land  in  question  for  taxes, 
in  the  year  1832  or  1834,  to  Abraham  Bogart  Rapelje,  Ra^*lje 
and  executed  a certificate  of  that  fact  on  the  9th  day 
of  April,  1837 — that,  on  the  last  mentioned  day, 
Abraham  Bogart  Rapelje  conveyed  all  his  interest  in 
the  premises  to  the  defendant — and  that,  in  pursuance 
of  such  certificate  and  assignment,  the  sheriff,  by 
deed  poll  under  his  hand  and  seal  of  office,  duly 
conveyed  the  premises  to  the  defendant  on  the  9th 
day  of  April  1838.  The  answer  further  states,  the 
deed  of  September  1849,  from  the  sheriff  to  Abraham 
Bogart  Rapelje,  to  have  been  executed  in  mistake, 
and  alleges  that  he  had,  for  the  purpose  of  correcting 
such  error,  by  an  indenture  executed  on  the  21st  day 
of  March  last,  conveyed  all  his  interest  in  the  premises 
to  the  defendant. 

These  facts  are  not  denied.  The  plaintiff,  as  I,  , 

r 1 Judgment. 

understand  the  matter,  is  willing  to  accept  the  ven- 
dor’s title  without  reference.  The  only  matter  for 
our  consideration,  therefore,  is  the  question  of  costs. 

Upon  that  point  I have  hesitated.  The  parties  have 
acted  under  misapprehension.  There  is  no  moral 
wrong  on  either  side.  The  expense  of  a litigation, 
which  seems  to  have  been  unnecessary,  must  be 
borne,  in  any  event,  by  an  innocent  party.  Under 
such  circumstances,  any  conclusion  at  which  the 
mind  arrives  is  adopted  with  hesitation. 

The  plaintiff  argues  that  he  was  justified,  under 
the  circumstances,  in  placing  this  bill  upon  the  file 
on  the  19th  of  February,  and  he  contends  that  the 
defendant  acquired  his  title  subsequent  to  that  step, 
and  must  therefore  pay  the  costs  to  the  period  when 
a good  title  was  shewn  (a). 


(a)  2 Sugden  V.  & P.,  Pp.  624,  626,  [nth  Ed.]  ; Townsend  v. 
Champernowne,  3 Y.  & C.,  505. 
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Hutchison 

v. 

Rapelje. 


Judgment. 


We  are  of  opinion,  upon  the  facts  admitted  in 
argument,  that  the  defendant  had  a good  title  prior 
to  the  filing  of  this  bill.  This  had  not  been  a regis- 
tered title  in  1838.  The  deed  poll  executed  by  the 
sheriff  at  that  date  vested  an  estate  in  fee  simple  in 
the  defendant ; and  the  deed  of  1849  was,  under  the 
circumstances,  wholly  inoperative.  The  defendant, 
therefore,  does  not  derive  title  Tinder  the  deed,  exe- 
cuted by  A.  B.  Rapelje  after  the  filing  of  the  bill,  and 
the  principle  relied  on  by  the  plaintiff  consequently 
does  not  apply. 

But,  assuming  that  to  be  so,  the  question  still 
remains — has  the  bill  been  filed  prematurely  ? The 
plaintiff,  in  my  opinion,  did  not  waive  his  right  to* 
call  for  a good  title  by  taking  possession  under  the 
circumstances  of  this  case.  The  defendant  contracted, 
I think,  to  make  a good  title  upon  payment  of  the- 
instalments.  Possession  was  taken  upon  the  execu- 
tion of  the  contract  by  arrangement  between  the 
parties.  In  accepting  possession  under  such  cir- 
cumstances, and  at  that  period,  the  plaintiff  cannot 
be  properly  regarded,  in  my  opinion,  as  having; 
thereby  waived  a stipulation  not  then  ripe  for  execu- 
tion, but  only  to  be  performed,  by  express  agreement 
at  a future  period  (a).  The  plaintiff,  therefore,  had 
a clear  right  to  call  for  an  abstract  of  title  on  the  26th 
of  January  1851.  It  is  true  that  he  was  then  in 
default.  But  plainly  the  delay  was  not  such  as  to 
forfeit  his  right  to  specific  performance  (6).  Had 
the  defendant  refused  to  proceed,  on  that  ground, 
such  refusal  would,  I think,  have  been  unjustifiable. 
Under  these  circumstances,  Mr.  MaddocJc’s  letter  of 
the  26th  of  January  was,  I think,  quite  unexception- 
able. The  facts  disclosed  by  the  registry  were  well 
calculated  to  awaken  a suspicion  of  the  title.  The 


(a)  Morin  v.  Wilkinson,  ante  157.  Prindle  v.  McGan,  4 U.  C.  Q.B. 
228.  (t>)  O’Keefe  v.  Taylor,  ante. 
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solicitor  candidly  explains  the  difficulty  he  had  1851. 
encountered  in  the  course  of  his  investigation ; at  the 
same  time  he  invites  explanation  ; informs  the  defen-  v. 

dant  that  his  purchase  money  is  ready ; and  offers, 
as  it  seems  to  me,  every  facility  for  carrying  out  the 
contract. 

Now,  had  the  defendant  only  failed  in  proper 
diligence ; had  he  even  neglected  altogether  to  reply 
to  this  letter,  I would  have  been  of  opinion,  I think, 
that  a bill  filed  on  the  19th  of  February,  without 
more,  would  have  been  premature.  It  would  have 
been  incumbent  on  the  plaintiff,  probably,  under 
such  circumstances,  to  have  again  called  the  defen- 
dant’s attention  to  the  subject— to  have  appointed  a 
reasonable  time  for  the  delivery  of  an  abstract — and 
to  have  indicated  the  necessity  of  ulterior  measures 
in  case  of  default.  But  things  did  not  take  that 
turn.  The  defendant  did  reply  to  that  letter  promptly ; 
but,  as  the  answer  has  been  represented,  in  a way  Judgment 
quite  unjustifiable.  He  declined,  as  it  is  sworn,  to 
offer  any  explanation  to  the  solicitor,  but  expressed 
an  intention  to  see  the  plaintiff  himself.  That  was 
not  a course  which  can,  in  my  opinion,  be  justified. 

The  state  of  the  title,  as  disclosed  by  the  registry, 
was  far  from  satisfactory.  The  call  for  information 
was  courteous.  The  duty  could  only  have  been 
performed  satisfactorily  by  a professional  gentleman. 

At  all  events  the  plaintiff  had  a right  to  avail  himself 
of  such  assistance.  The  defendant  had  not  the  option 
to  repel  that  application  in  the  way  which  I have 
described.  But  assuming  him  to  have  had  that 
option,  he  did  not  embrace  the  alternative  which  he 
had  himself  presented.  Refusing  altogether  to  offer 
any  explanation  to  the  plaintiff’s  solicitor,  he  neglects 
to  communicate  with  the  plaintiff  himself,  and  the 
bill  was  filed  after  the  lapse  of  three  weeks.  Now, 
although  a further  application  from  the  solicitor 
would  have  removed  all  doubt,  I cannot  say  that  it 
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1851.  was  incumbent  on  him  to  take  that  course.  Judging 
from  the  tone  of  the  first  communication,  I believe 
Rapeije.  that  this  su^  would  never  have  been  instituted  had 
that  letter  been  met  in  a similar  spirit.  The  reply 
was  calculated  to  warrant  the  conclusion  that  further 
communication  would  be  fruitless.  1 cannot  say 
that  the  bill,  under  such  circumstances,  was  prema- 
turely filed.  And  I am  therefore  of  opinion  that  the 
defendant  must  pay  the  costs  of  a suit  necessitated  by 
conduct  on  his  part,  as  it  seems  to  me,  unjustifiable. 


Esten,  V.  C. — Currah  v.  Rapeije , Hutchinson  v. 
Rapeije.  These  bills  are  filed  to  rescind  two  con- 
tracts for  the  sale  of  certain  lands  on  the  ground  of 
the  alleged  badness  of  the  title,  which  is  the  same 
in  both  cases.  They  necessarily  pray  however  in  the 
first  instance,  that  the  contracts  may  be  specifically 
enforced  if  the  title  should  appear  to  be  good.  A refer- 
ence of  the  title  would  be  a matter  of  course  in  each 
suit,  but  this  is  waived  by  the  plaintiffs,  who  are 
respectively  willing  now  to  accept  the  title.  The 
contracts  therefore  must  be  specifically  performed, 
and  the  only  question  relates  to  the  costs.  An  appli- 
cation was  made  to  amend  the  bill  in  each  suit,  and 
upon  the  hearing  of  these  motions,  it  was  arranged 
between  the  respective  counsel  and  solicitors  of  the 
parties,  that  that  should  be  considered  as  the  hear- 
ing of  the  cause,  and  that  the  court  should  dispose 
of  the  suits  according  as  it  thought  that  the  amend- 
ment should  or  should  not  be  made,  and  according 
to  the  facts  as  they  should  thus  appear  to  be.  The 
application  to  amend  in  Curratis  case,  should  be 
refused — the  matter  of  the  proposed  amendment 
being  wholly  immaterial  in  that  suit.  I thifik  also 
that  Currah  should  pay  the  costs  (of  the  suit.  He 
has  filed  a bill  without  even  demanding  an  abstract 
of  title,  and  the  defendant  comes  forward  and  says 
that  his  title  is  good,  and  that  he  has  always  been 
prepared  to  shew  that  it  was  so,  and  to  complete  his 
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contract.  The  case  of  Hutchison  v.  Rapelje  is  some-  1851. 
what  different.  I think  in  that  case  the  matter  ofI^Ji^J‘ 
the  proposed  amendment  is  material.  It  appears  in  Rap;1;jei 
this  case,  that  Mr.  Maddock , the  plaintiff’s  solicitor, 
addressed  a very  proper  request  to  the  defendant  for 
an  abstract  of  his  title.  To  this  application  the 
answer  was,  that  the  defendant  declined  to  commu- 
nicate with  Mr.  Maddock,  but  would  settle  the  mat- 
ter with  the  plaintiff.  This  answer  was  improper. 

The  defendant  had  no  right  to  refuse  to  communicate 
with  Mr.  Maddock  on  the  matter,  and  if  he  had 
given  to  this  gentlemen,  by  letter,  the  information 
contained  in  his  answer,  the  suit  would  have  been 
prevented.  The  plaintiff  however  waits  a short 
time,  and  hearing  nothing  from  the  defendant  files 
this  bill.  On  the  other  hand,  the  plaintiff’s  proceed- 
ings have  been  rather  prompt,  and  the  principal 
object  of  this  suit  fails.  Had  the  application  to 
amend  stood  by  itself,  I should  have  thought  that  judgment, 
the  plaintiff  should  have  paid  the  costs  of  it.  As  it 
is  however,  the  defendant  derives  benefit  from  the 
application,  and  under  the  circumstances,  I think 
the  justice  of  the  case  will  be  met  by  decreeing  a 
specific  performance  without  costs. 

Spragge,  V.  C. — The  question  in  this  case  is  merely 
one  of  costs.  The  bill  was  filed  under  an  apprehen- 
sion that  a good  title  could  not  be  made  by  the 
defendant  to  the  plaintiff,  but  the  plaintiff  is  now 
satisfied  that  a good^title  can  be  made. 

I think  the  bill  was  filed  somewhat  hastily.  Mr. 
Maddock's  letter  to  the  defendant  bears  date  at 
Woodstock,  the  20th  of  January  last,  and  was  ad- 
dressed to  the  defendant  at  Simcoe.  The  defendant's 
answer  has  been  lost — its  date,  or  when  it  reached 
Mr.  Maddock,  does  not  appear.  In  it  the  defendant, 
as  appears  by  Mr.  Haddock's  affidavit,  declined  to 
explain  his  title  to  him,  but  said  that  he  would  see 
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1851.  and  settle  with  the  plaintiff  himself.  The  plaintiff,. 

as  appears  by  the  bill,  lives  in  the  township  of  Zorra, 
Rapeije.  *n  counfcy  °f  Oxford.  The  bill  was  filed  on  the 
nineteenth  of  February,  at  Toronto.  It  would  have 
been  better  if  the  defendant  had  explained  to  Mr. 
Maddock  how  the  title  stood,  but  he  probably  thought 
it  was  a matter  easily  explained  to  the  plaintiff  him- 
self, and  that  theTntervention  of  a legal  adviser  would 
be  unnecessary.  No  further  communication  was 
made  to  him  before  the  filing  of  the  bill.  The  letter 
from  Mr.  Maddock  was  written  in  his  capacity  of  a 
conveyancer.  His  not  replying  to  the  defendant’s 
letter  might,  not  unreasonably,  have  led  to  the  infer- 
ence that  he  acquiesced  in  the  defendant’s  seeing 
and  settling  with  the  plaintiff  himself.  If  he  insist- 
ed upon  an  explanation  to  himself,  and  was  instructed 
to  file  a bill  in  the  event  of  the  title  not  being  cleared 
up,  his  course  should  have  been,  as  I conceive,  to 
judgment.  ^ave  written  a letter  to  that  effect  to  Mr.  Rapeije. 

He  comes  now,  admitting  himself  satisfied  with  the 
plaintiff’s  title,  to  claim  costs  against  him,  not  be- 
cause he  has  or  had  • then  a ground  of  suit,  but 
because  the  defendant  did  not  explain  his  title  to  him , 
but  said  he  would  see^and  settle  with  the  plaintiff. 
The  plaintiff  was  scarcely  in  a position  to  take  so 
stringent  and  peremptory  a course  against  the  defen- 
dant. The  second  instalment  of  his  purchase  money 
had  been  overdue  for  a twelvemonth.  The  language 
of  the  bill  would  imply  that  the  plaintiff  had  ab- 
stained from  making  any  payment  after  the  first,  in 
consequence  of  an  apparent  defect  in  the  title,  but 
so  far  as  appears,  this  apparent  defect  was  not  dis- 
covered till  about  a twelvemonth  after  the  second 
payment  fell  due,  or  at  all  events,  was  not  till  then 
communicated  to  the  plaintiff,  and  then  by  Mr.  Mad- 
dock’s  letter.  The  suit  was  not  necessary ; though 
Mr.  Maddock , uninformed  of  the  facts,  thought  that 
it  was.  A little  patience  and  forbearance  would  have 
shewn  it  to  be  unnecessary,  and  I think  the  plaintiff 
ought  not  to  have  the  costs  of  it. 
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V. 

Rapelje. 


If  a defendant  be  aware  of  facts  which  render  a 1851. 
suit  unnecessary,  (such  facts  being  unknown  to  the 
plaintiff,)  and  with  every  reasonable  opportunity 
afforded  him  of  making  known  those  facts,  refuses 
to  do  so,  he  cannot  complain  if  he  is  made  to  pay 
the  costs  of  a suit  which  his  own  obstinacy  or  neglect 
has  brought  upon  him.  It  is  because,  in  my  opinion, 
this  suit  was  instituted  with  less  than  such  reasona- 
ble opportunity  being  afforded  to  the  defendant,  that 
I think  the  plaintiff  ought  not  to  have  his  costs. 

There  was  no  absolute  refusal  to  explain  the  title, 
and  a second  letter  requiring  it  to  be  made  to  Mr. 
Maddock,  and  threatening  a suit  if  not  done,  would 
have  been  no  more  than  was  reasonable  under  the 
circumstances.  A solicitor’s  letter  before  suit, 


is 


contemplated  by  our  practice — a fee  is  set  down  for 
it  in  the  tariff  of  costs.  No  such  letter  was  ever 
written  in  this  case. 


Judgment. 


I do  not  say  that  a plaintiff  having  cause  of  action 
is  to  be  refused  his  costs,  unless  his  solicitor  first 
writes  what  in  common  parlance  is  called  a lawyer’s 
letter.  That  is  not  this  case.  Here  the  plaintiff  only 
believed  that  he  had  a cause  of  action.  The  defen- 
dant was  in  possession  of  facts  which  such  a letter 
would  in  all  probability  have  drawn  from  him,  which 
would  have  shewn  his  title  to  be,  as  it  now  appears 
to  be,  satisfactory  to  the  plaintiff. 


At  the  same  time,  I think  the  defendant  would 
have  acted  more  correctly  in  explaining  at  once  to 
Mr.  Maddock  the  nature  of  his  title,  and  for  that 
reason  I think  he  should  not  be  paid  his  costs.  I 
think  neither  party  is  free  from  blame,  and  that  it  is 
right  that  each  party  should  pay  his  own  costs. 

Per  Gur. — Specific  performance  of  the  contract  set 
forth — decreed  without  costs. 
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CURRAH  Y.  RAPELJE. 

Specific  performance — Costs. 

Where  before  the  expiration  of  the  time  appointed  by  a contract  for 
the  payment  of  the  purchase  money  of  a lot  of  land,  the  vendee 
became  dissatisfied  with  the  title  of  his  vendor,  as  it  appeared  on 
the  books  of  the  registry  office  of  the  county,  and,  without  any  com- 
munication with  the  vendor,  filed  a bill  to  rescind  the  contract,  or 
to  have  it  specifically  performed  if  it  should  appear  that  the  vendor 
could  make  a good  title ; and  at  the  hearing,  the  plaintiff  (the 
vendee,)  expressed  his  willingness  to  accept  the  title  : the  Court, 
with  the  consent  of  the  defendant,  offered  the  plaintiff  a decree  for 
specific  performance  on  payment  of  costs,  or  if  that  refused,  ordered 
that  the  bill  should  be  dismissed  with  costs. 

The  facts  of  this  are  similar  to  those  of  Hutchison 
v.  Rapelje,  except  that  in  this  case,  owing  to  the 
answer  given  by  the  defendant  when  applied  to  on 
behalf  of  Hutchison , no  communication  was  ever 
made  to  the  defendant  before  filing  the  bill. 

Mr.  Crickmore,  for  plaintiff. 

Mr.  Galt,  for  defendant. 

The  Chancellor.^ — This  case  resembles  in  several 
particulars  the  one  of  which  we  have  just  disposed. 
It  differs  in  this,  that  the  time  for  payment  of  the 
last  instalment  has  not  yet  arrived,  and  while  the 
plaintiff,  on  the  one  hand,  has  not  been  guilty  of  any 
default,  on  the  other  hand,  he  neglected  to  make  any 
application  whatsoever  to  the  defendant  before  insti- 
tuting the  present  suit. 

Upon  the  principles  explained  in  Hutchison  v. 
Rapelje,  I am  of  opinion  that  the  plaintiff  did  not,  by 
taking  possession,  waive  his  right  to  call  for  a good 
title.  And  upon  the  peculiar  form  of  the  contract,, 
it  would  have  become  the  duty  of  the  defendant,  I 
think,  upon  due  payment  of  the  instalments  to  have 
prepared  and  tendered  a proper  conveyance.  Accord- 
ing to  English  authorities,  the  preparation  of  the 
conveyance,  and  the  attendant  expense,  upon  an  ordi- 
nary contract  of  sale,  would  devolve  upon  the  pur- 


CHANCERY  REPORTS. 


543 


chaser,  (a)  And  so  it  would  in  this  province,  proba-  1851. 
bly,  under  similar  circumstances.  But  the  defendant 
has  bound  himself,  upon  payment  of  the  instalments^  Rap;lje> 
to  “ make,  execute  and  deliver  a free,  perfect  and 
absolute  conveyance  in  fee  simple  of  the  premises  in 
question,”  and  he  could  not  discharge  himself  of 
that,  but  by  preparing  and  executing  a proper  deed. (b) 


But,  assuming  the  law  to  be  so,  and  taking  it  for 
granted  that  it  was  competent  to  the  plaintiff  to  have 
filed  the  bill  prior  to  the  time  given  for  payment  of 
the  last  enstalment — upon  which  I express  no  opinion 
— still,  the  defendant  had  been  guilty  of  no  default 
whatsoever  when  the  bill  was  filed.  It  is  admitted 
that  he  can  now  make  a good  title.  The  time  fixed 
by  the  contract  for  that  purpose  has  not  yet  arrived  ; 
and,  although  it  were  competent  to  the  plaintiff  at 
any  moment  during  the  pendency  of  the  contract,  to 
require  the  defendant  to  deduce  a good  title,  still, 
necessarily,  from  the  very  nature  of  the  thing,  that 
would  only  become  the  duty  of  the  defendant  upon 
a proper  demand  on  the  part  of  the  plaintiff.  It  is 
obvious  therefore,  that  the  bill  has  been  prematurely 
filed.  One  readily  perceives  that  the  solicitor  for  the 
plaintiff* *  may  have  been  inadvertently  betrayed  into 
this  step  from  considering  this  and  the  former  case 
as  depending  upon  the  same  title.  But  the  cases  are 
quite  distinct.  Each  must  be  disposed  of  upon  its 
own  merits.  All  parties  consenting,  a decree  for 
specific  performance  may  be  pronounced,  but  in  that 
case  the  costs  must  be  paid  by  the  plaintiff,  other- 
wise the  bill  must  be  dismissed  with  costs. 


J udgment. 


Spragge,  Y.  C.*  concurred. 


(a)  Stephens  v.  DeMedina,  4 Q.  B.  422.  (£)  Comyn’s  Digest, 

Condition  H.  ; Monck  v.  Stuart,  4 U.  C.  Rep.  203. 

*For  the  views,  of  Esten,  V.  C.,  see  his  judgment  in  Hutchison  v. 
Rapelje. 
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1851.  Menzies  y.  Ridley. 

October’24  an  administration  suit,  it  appeared  that  the  stepfather  of  one  of  the 
children  of  the  deceased,  and  who  had  the  care  of  - such  child,  had 
been  sued  for  the  child’s  board  while  at  school,  his  mother  being  a 
creditor  of  the  estate  and  neither  she  nor  her  husband  having  any 
funds  to  pay  for  such  board,  while  there  were  funds  applicable  thereto. 
Held — that  the  stepfather  should  be  allowed  the  costs  of  such  suit. 
A ‘testator’s  sister  having  procured  a marble  slab  to  his  memory — his 
widow  who  w7as  the  acting  executrix  of  his  will  having  in  hand  no 
funds  of  the  estate,  gave  her  note  to  the  sister  for  the  price  which 
was  moderate  in  reference  to  the  estate  and  degree  of  the  deceased, 
but  the  note  had  not  been  paid,  when  she  made  her  claim  for  it  in  an 
administration  suit,  and  its  allowance  was  opposed  by  the  testamen- 
tary guardian  of  the  infant  legatees : The  question  did  not  affect 

creditors  of  the  deceased,  and  it  was  not  pretended  that  the  estate 
was  liable  for  the  note  or  for  the  price  of  the  slab.  Held — under  these 
circumstances,  that  the  amount  should  be  allowed  to  the  executrix. 

An  executor  is  entitled  to  interest  on  moneys  advanced  by  him  out  of 
his  own  means  and  properly  expended  in  the  management  of  the 
estate. 

In  an  administration  suit,  the  widow  of  the  testator  had  made  a clam 
for  dower,  which  had  been  allowed  ; and  upon  an  appeal  from  that 
decision,  the  Court  of  Appeal  reversed  the  judgment  of  the  court  be- 
low, in  so  far  as  it  had  allowed  the  claim  for  dower,  but  gave  no  direc- 
tions as  to  the  payment  of  the  costs  of  the  appeal ; the  appellants 
having  paid  their  own  costs  of  the  appeal,  this  court  upheld  the  find- 
ing of  the  Master  in  allowing  them  such  costs  out  of  the  estate. 

This  cause  now  came  on  upon  an  appeal  from 
statement.  Masters  report ; and  on  further  directions,  the 
facts  and  the  arguments  of  counsel  are  sufficiently 
stated  in  the  judgment. 

Mr.  Turner , for  the  plaintiff. 

Argument.  A 

Mr.  Vankoughnet,  Q.G.,  for  the  defendant. 

Fearns  v.  Young  ( a ),  and  Beames  on  costs,  page 
157,  note  p.,  and  page  216,  were  cited  on  the  question 
of  costs. 

Oc  ober  24  Spragge,  Y.  C.* * — In  this  matter  several  questions 
are  presented  for  decision. 

1st.  As  to  the  item  of  31£.  8s.  Id.,  being  the  amount 
Judgment,  which  the  plaintiffs  claim,  that  the  estate  ought  to 

(a)  io  Ves.  184. 

*The  Chancellor  and  Esten,  V.  C.  had  been  concerned  in  this  cause 
while  at  the  bar. 
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pay  to  satisfy  a judgment  obtained  by  Mrs.  Anne  1851. 

Henderson  against  the  plaintiff  Alexander  Menzies, 

for  the  board  of  testator’s  son,  Thomas  Swainston  RiJ{ey< 

Campbell , while  receiving  his  education  at  Upper 

Canada  College,-*  and  for  interest  and  costs.  Upon 

this  item  the  Master  finds  that  it  was  a debt  incurred 

on  behalf  of  the  testator’s  estate ; that  the  testator’s 

estate  should  pay  the  same,  and  that  Alexander 

Menzies  had  no  funds  in  his  hands  belonging  to  the 

testator’s  estate  wherewith  to  pay  the  said  debt  since 

the  same  became  due. 

% 

It  is  suggested  on  behalf  of  the  defendants  Ridley 
and  McAnnany , that  young  Campbell  might  have 
been  placed  at  the  College  Boarding  House,  where, 
as  it  is  said,  the  charge  for  board  is  less,  and  further, 
that  if  the  debt  for  board  be  allowed,  the  interest  and 
costs  should  be  disallowed.  I do  not  see  that  it  ap- 
pears upon  the  evidence  that  the  cost  of  board  in  the 
College  Boarding  House  is  materially,  or  indeed  at Judgment 
all  less  than  at  Mrs.  Henderson’s;  but,  assuming  it 
to  have  been  so,  the  plaintiffs  (the  female  plaintiff 
being  the  boy’s  mother,)  thought  proper  to  place  him 
at  Mrs.  Henderson  s,  not  objected  to  as  an  extrava- 
gant or  expensive  boarding  house.  Whether  this  was 
before  or  after  the  defendants  Ridley  and  McAnnany 
assumed  the  guardianship  of  testator’s  children  under 
his  will,  does  not  appear.  If  before,  it  was  a matter 
fully  within  the  discretion  of  the  boy’s  mother.  If 
subsequently,  it  might  still  reasonable  be  considered 
to  be  within  her  discretion,  the  children  continuing 
under  her  care  and  control,  and  this  boy  being  placed 
and  continued  at  Mrs.  Henderson’ s without,  so  far  as 
appears,  any  objection  on  the  part  of  the  testamentary 
guardians. 

It  appeared  too  that  the  boy  was  by  no  means 
robust,  and  his  mother  may  have  considered,  and 
that  rightly,  that  a private  boarding  house  such  as 
Mrs.  Henderson’ s,  was  a more  fit  place  for  him  than 

I J VOL.  II. 
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1851.  the  boarding  house  of  a large  public  school.  As  to 
the  disallowance  of  interest  and  costs,  the  Master 
Ridley  finds  that  Alexander  Menzies  had  no  funds  in  his 
hands  wherewith  to  pay  the  debt  since  it  became  due, 
and  it  also  appears  by  the  report  that  Mrs.  Menzies 
was  a creditor  upon  the  estate  for  nearly  500£.  In 
1845,  Ridley  and  McAnnany  assumed  the  receipt  of 
the  rents  and  profits  of  the  estate,  which  they  had 
allowed  the  plaintiffs  to  receive  since  their  intermar- 
riage in  1842.  If  the  debt  in  question  was  incurred 
•since  1845,  as  was  probably  the  case,  the  plaintiffs 
would  naturally  look  to  Ridley  and  McAnnany  for 
the  means  of  discharging  it,  the  rents  and  profits 
amounting  to  a considerable  sum — about  300£.  a year. 
At  all  events,  the  plaintiffs  had  no  means  wherewith 
to  discharge  the  debt.  It  was  not,  so  far  as  appears, 
any  fault  of  theirs  that  interest  had  accrued  and  costs 
have  been  incurred  upon  this  debt. 

judgment.  j think  the  Master  is  right  in  his  finding  that  the 
item  in  question  should  be  paid  by  the  testator’s 
estate. 

Another  item  is  24 1.  13s.  6d.  for  a marble  slab  to 
the  memory  of  the  testator,  and  which  the  Master 
has  disallowed.  The  Master  finds  that  the  late  Mar- 
garet Campbell,  testator’s  sister,  had  paid  24£.  13s.  6cZ. 
for  a marble  slab  to  be  erected  to  the  memory  of  the 
said  testator,  and  that  his  widow,  subsequently  con- 
sidering that  the  expense  of  the  said  slab  should  be 
borne  by  the  estate,  gave  her  promissory  note  to  the 
said  Margaret  Campbell  for  the  said  sum,  which  is 
not  yet  paid. 

It  does  not  appear  upon  what  ground  the  Master 
disallowed  this  item ; whether  because  the  slab  had 
been  prepared  at  the  expense  of  the  testator’s  sister, 
and  so  that  it  might  have  been  erected  without  ex- 
pense to  the  estate,  or  because  Mrs.  Menzies  has  not 
yet  paid  the  note  which  she  gave  to  the  testator’s  sister 
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for  the  amount,  or  generally,  on  the  ground  that  an  1851. 
executor  cannot  claim  against  an  estate  the  cost  of 
gravestone  or  slab.  It  is  not  prelended  that  the  slab  R.Jey 
in  question  was  unsuitable  to  the  degree  and  station 
in  life  of  the  deceased,  or  that  the  cost  was  unreason- 
able, considering  the  estate  left  behind  him.  The 
claim  is  not  contested  by  creditors,  but  by  the  testa- 
mentary guardians  of  the  deceased. 


The  circumstance  of  the  slab  having  been  prepared 
at  the  expense  of  testator’s  sister,  is  not,  I think,  a 
good  ground  for  resisting  this  claim.  The  testator’s 
widow  was  the  sole  acting  executrix  of  her  husband’s 
will ; Ridley  and  McAnnany,  though  appointed  ex- 
ecutors, never  (as  they  say  in  their  answers)  acted  as 
executors  or  intermeddled  with  the  estate.  She,  con- 
sidering that  the  expense  of  the  slab  ought  to  be 
borne  by  the  estate,  purchased  it  of  testator’s  sister. 
I think  she  was  right  in  considering  that  the  estate, 
which  was  bequeathed  to  herself  and  her  children, 
should  bear  the  expense  of  a slab  to  the  memory  of 
her  husband  and  their  father.  I think  she  would 
have  been  justified  in  refusing  to  allow  it  to  be  erected 
except  at  their  expense ; to  have  procured  a slab  else- 
where if  the  one  prepared  for  the  sister  was  unsuita- 
ble, or  if  she  had  refused  to  part  with  it ; and  conse- 
quently that  she  was  justifiable  in  taking  it  off  the 
hands  of  the  sister  at  the  expense  of  the  estate. 


Judgment.. 


It  is  not  unusual  for  a slab  to  express  by  whom  it 
is  erected.  7f  this  had  been  erected  by  the  testator’s 
sister,  it  might  have  contained  an  inscription  to  that 
effect,  which  would  be  read  by  many  as  conveying  a 
reproach  to  those  whose  immediate  duty  it  was 
to  erect  such  memorial,  and  who  had  neglected  that 
duty  and  left  it  to  another,  by  whom  it  had  been 
performed.  It  is  not  because  another  volunteers  to 
do  that  which  the  estate  ought  to  do,  that  the  repre- 
sentative of  the  estate  must  allow  it  to  be  done  by 
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such  volunteer  or  be  at  the  expense  out  of  his  own 
pocket.  Upon  that  principle,  if  the  testator’s  sister 
had  offered  to  pay  one  of  his  debts  and  the  executrix 
had  declined  to  allow  her  to  do  so,  and  had  paid  it 
herself,  she  could  not  have  been  allowed  that  pay- 
ment against  the  estate. 

The  Master  finds  that  the  executrix  has  not  paid 
the  note  which  she  gave  for  the  purchase  of  the  slab- 
If  however,  the  estate  is  exonerated,  that  I conceive 
is  sufficient,  upon  the  authority  of  the  case  of  Hep- 
worth  v.  Hislop  (a).  She  had  no  funds  of  the  estate 
to  pay  for  the  slab,  but  on  the  contrary  was,  and  still 
is,  largely  in  advance  to  the  estate. 

Upon  the  general  question  whether  an  executor 
procuring  a gravestone  or  slab  to  the  memory  of  his 
testator,  suitable  to  his  degree  and  estate,  can  charge 
the  same  against  the  estate,  I do  not  think  there  can 
be  much  doubt.  The  charges  attending  a funeral  are 
allowed  to  an  executor,  (except  as  against  creditors,) 
even  where  the  expenses  are  considerable,  pro- 
vided they  are  suitable  to  the  degree  and  estate  of 
the  deceased,  and  they  are  allowed,  not  as  being 
necessary,  but  because  they  are  so  suitable.  They 
are  sanctioned  as  customary  marks  of  respect,  as 
proper  to  be  allowed,  because  they  are  so;  and  it 
does  appear  to  me  that  the  principle  upon  which  such 
expenses  are  allowed  applies  with  still  more  force 
and  with  better  reason  to  an  expense  incurred  (if  not 
immoderate)  for  a permanent  memorial  of  the  de- 
ceased. Not  only  is  it  usual  and  considered  a proper 
mark  of  respect,  and  its  omission  in  some  degree 
a reproach  to  survivors,  but  it  is  useful  as  mark- 
ing the  place  of  burial  and  as  furnishing  evidence 
of  pedigree. 

But  if  it  be  proper  and  usual,  that  I conceive  is 


( a ) 6 Hare,  561. 
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sufficient  to  authorize  an  executor  in  incurring  the  1851. 
expense,  and  therefore  in  being  allowed  for  it  out  of  Menzies 
the  estate.  In  Rogers'  Ecclesiastical  Law — citing  3 mSey. 
Inst.  102 — it  is  said,  “ Concerning  the  building  or 
erecting  of  tombs,  sepulchres  or  monuments  for  the 
deceased  in  church,  chancel,  common  chapel,  or 
church  yard,  it  is  lawful,  for  it  is  the  last  act  of  char- 
ity that  can  be  done  for  the  deceased;”  and  in  2nd 
Comyn’s  Digest,  under  the  head  “ tomb,  monument, 

&c.”  it  is  said,  “ So  an  heir  or  executor  may  erect  or 
set  up  a tomb  stone  or  other  monument  in  a conve- 
nient place  within  the  church  or  church  yard,  for  the 
honor  of  his  ancestor  there  buried.” 

I am  of  opinion  that  this  item  should  be  allowed  to 
the  executrix. 

Another  question  arises  upon  the  claim  of  the  ex- 
ecutrix to  be  allowed  interest  upon  the  sums  advanc- 
ed by  her  to  the  estate.  The  Master  by  his  report  Judgment 
has  found  that  the  executrix,  from  the  means  come  to 
her  hands  from  the  testator  s estate,  and  other  means 
at  her  disposal  not  belonging  to  said  estate,  expen- 
ded in  the  payment  of  funeral  expenses  of  testator 
and  of  debts  arising  from  the  estate,  and  incidental 
expenses  incurred  by  her  in  the  management  there- 
of, 740£.  11s.  Id.;  that  she  received  on  account  of 
the  estate  250 1.  14s.  10 d. — so  that  she  expended 
in  funeral  expenses,  payment  of  debts  and  incidental 
expenses,  in  managing  the  estate  489 1.  16s.  3 d.  more 
than  she  received.  How  much  of  this  excess  was 
expended  in  managing  the  estate,  and  how  much  in 
payment  of  debts  does  not  appear  ; both  are  allowed 
as  proper  expenditures.  I think  certainly  that  moneys 
advanced  by  an  executrix  and  properly  expended  in 
the  management  of  an  estate,  ought  to  bear  interest. 

An  estate  would  almost  of  course  suffer  greatly 
more,  from  the  want  of  such  expenditure  than  the 
interest  upon  the  advances  would  amount  to.  To 
refuse  interest  to  executors  for  such  advances,  would 
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' 1851.  deter  them  from  expending  any  moneys  in  the  man- 
agement  of  an  estate  beyond  what  they  might  have 
® itidiey,  in  liand,  however  much  the  estate  might  need  the 
expenditure,  and  however  much  it  might  be  benefi- 
ted thereby.  Of  the  debts  paid,  it  may  be  assumed, 
I suppose,  that  all  were  due  and  payable.  Some 
appear  to  have  been  promissory  notes,  and  generally 
they  were  of  a kind  payment  of  which  would  be 
looked  for  by  the  creditors,  and  upon  many  of  which, 
if  not  upon  all,  interest  would  be  claimed,  and  upon 
which  if  sued  upon  interest  would  have  been  recov- 
ered. By  the  executrix  paying  them  out  of  her  own 
funds,  the  estate  was  no  doubt  benefited — the  amount 
of  interest  payable  by  the  estate  not  increased  by 
allowing  interest  upon  such  payments,  and  costs  at 
law  avoided. 

Certain  lands  of  the  testator  were  devised  by  his 
will  specially  for  the  payment  of  his  debts.  Of  these 
judgment.}  janqg^  & pi0^  0f  seventy-five  feet  frontage  in  the  town 
of  Belleville  has  not  Been  sold.  The  ground  rent  of 
this  land  was  received  by  the  executrix  from  the 
death  of  the  testator  in  September  1835,  to  April 
1842,  when  she  intermarried  with  Alexander  Menzies. 
With  this  ground  rent  she  has  not  been  charged. 

The  testator  by  his  will,  after  devising  the  seventy- 
five  feet  and  some  other  land  to  the  executrix  and  to 
Ridley  and  McAnnany  in  trust  for  the  payment  of 
his  debts,  and  after  making  other  devises  and  be- 
quests, devised  and  bequeathed  to  his  widow  during 
her  natural  life,  or  so  long  as  she  should  remain  his 
widow,  all  the  residue  of  his  estate,  both  real  and  per- 
sonal. 

The  rents  and  profits  of  this  residue  she  received 
without  account  after  the  time  of  her  marriage  with 
Menzies.  But  for  the  rents  and  profits  of  the  land 
devised  for  the  payment  of  debts  she  was  accounta- 
ble. It  does  not  appear  to  have  been  any  fault  in  the 
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executrix  that  the  plot  of  ground  in  Belleville  was  1851. 
not  sold.  The  plaintiffs  state  in  their  bill  that  theys'"JJ~^^ 
have  frequently  applied  to  Ridley  and  McAnnany  to  RiJey> 
come  to  a settlement  with  them  of  the  matters  in 
question  between  them,  and  to  concur  in  a sale  of  the 
lands  devised  by  the  testator  for  payment  of  his  debts. 

The  defendants  question  the  existence  of  any  debt 
from  the  estate  to  either  of  the  plaintiffs,  and  say 
they  consider  the  estate  sufficient  to  satisfy  its  liabil- 
ities without  a sale  of  the  plot  of  ground  in  Belle- 
ville. It  is  not  improbable,  as  suggested  in  the 
answer  of  defendant  McAnnany , that  the  executrix 
made  the  advances  out  of  her  own  funds  with  a 
view  of  saving  the  necessity  of  selling  the  plot  of 
land  in  question,  which  is  represented  as  valuable 
and  increasing  in  value  ; there  was  no  wrong  in  that. 

Now,  the  three  co-trustees  of  this  piece  of  land,  hav- 
ing refrained  from  selling  it  for  payment  of  debts, 
and  one  of  them,  the  executrix,  having  received  cer-  Judgment 
tain  rents  and  profits  therefrom,  such  rents  and  profits 
should  have  been  applied  to  the  payment  of  the  tes- 
tator’s debts.  Whether  no  charge  was  carried  in 
before  the  Master  in  respect  of  them  because  the 
Master  allowed  no  interest  to  the  executrix  upon  her 
advances,  I do  not  know  ; but  considering  the  execu- 
trix entitled  to  such  -interest,  I think  on  the  other 
hand  she  must  be  charged  with  these  rents  and  profits. 

For  such  portion  of  them  as  she  received,  after  inter- 
est accrued  upon  her  advances,  it  is  right,  I 'think,  to 
take,  as  discharging  interest  so  far  as  interest  was  in 
arrear,  and  the  excess  in  reduction  of  the  principal. 

With  regard  to  the  costs  of  appeal,  properly  paid 
by  defendants  Ridley  and  McAnnany , they  have 
been  correctly  allowed  to  them  by  the  Master.  The 
appeal  was  successful — a question  of  great  interest 
to  the  estate  and  the  children,  whose  guardian  they 
are,  was  decided  in  their  favor,  and  the  judgment  of 
the  court  below,  being  reversed  upon  appeal,  the  costs 
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1851.  of  the  appellants  fell  upon  them  and  could  not  be 
obtained  from  the  respondents. 

V. 

Ridley. 

The  plaintiffs  ask  for  their  full  costs  of  their  suit, 
as  well  in  respect  of  the  claim  for  dower  upon  which 
the  judgment  of  Vice  Chancellor  Jameson  was 
reversed  upon  appeal,  as  in  respect  of  that  part  of 
this  suit  upon  which  they  succeed. 

Upon  so  much  of  the  costs  as  relate  to  the  claim 
for  dower,  the  Court  of  Appeal,  as  I read  their  judg- 
ment, have  themselves  decided.  They  remit  the 
cause  back  to  this  court  to  do  therein  as  shall  be  just 
and  consistent  with  the  judgment  of  that  court,  and 
to  award  such  costs  of  this  suit  so  far  as  the  same 
is  directed  to  be  dismissed  by  the  said  Court  of  Ap- 
peal, unto  the  said  appellants  as  by  the  rules  and 
practice  of  this  court  should  be  awarded  against  a 
plaintiff  on  the  dismissal  at  the  hearing  of  a bill 
judgment,  bought  in  this  court  in  respect  of  dower.  The 
order  of  th’e  Court  of  Appeal  awarding  to  the  appel- 
lants such  costs  as  are  awarded  in  this  court  on  the 
dismissal  of  a bill  for  dower,  would  not  be  complied 
with  by  awarding  to  the  appellants  no  costs  in  res- 
pect to  so  much  of  the  bill  as  is  directed  to  be  dis- 
missed. Under  this  order  I apprehend  the  costs 
must  be  apportioned  in  the  usual  way,  unless  indeed 
the  plaintiffs  were  entitled  to  no  costs  in  respect  of 
any  portion  of  their  suit. 

I think  the  plaintiffs  entitled  to  their  general  costs 
of  the  cause,  less  so  much  as  has  been  occasioned 
by  the  claim  therein  made  for  dower  and  arrears  of 
dower.  I think,  with  that  exception,  that  all  parties 
are  entitled  to  their  costs  as  between  solicitor  and 
client. 

The  Master  certifies  that  there  are  divers  sums 
remaining  due  in  respect  of  debts  of  the  testator  due 
at  his  death,  and  of  claims  for  the  maintenance  and 
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education  of  his  children,  hut  he  does  not  state  the  1851. 
amount  so  due.  An  inquiry  will  he  necessary  on 
further  directions  as  to  the  outstanding  claims  for  Ri(^ey_ 
debts.  A sale  must  he  directed  of.  the  seventy-five 
feet  in  Belleville,  to  satisfy  these  claims,  to  recoup 
the  executrix  her  advances,  and  to  pay  the  costs 
of  this  suit.  It  is  not  suggested  that  it  will  he  ne- 
cessary to  resort  to  any  other  of  the  real  estate  0f Jud&ment* 
the  testator  for  this  purpose ; no  case  is  made  for  that 
purpose. 


It  will  be  proper  also  for  the  Master  to  inquire  and 
state  what  will  be  a proper  sum  to  he  allowed  for 
the  future  maintenance  and  education  of  the  children 
of  the  testator. 


Howcutt  y.  Bees. 


Practice — Viva  voce  examination — Production  of  documents. 

The  mere  fact  of  the  plaintiff,  during  the  viva  voce  examination  of  a 

defendant,  producing  documents  for  the  purpose  of  having  them  November  3. 
proved,  will  not  entitle  the  defendant  to  their  production  for  the  gen- 
eral purposes  of  the  suit. 

/ 

During  the  examination  of  the  defendant  the 
counsel  for  the  plaintiff  put  into  the  hands  of  the 
defendant  several  written  documents,  said  to  be statement- 
letters  written  several  years  ago  by  the  defendant, 
and  asked  him  whose  signature  was  affixed  to  them. 

The  defendant  having  answered  that  the  signature 
was  his  own,  Mr.  Gwynne,  Q.  C.,  for  the  defendant 
demanded  a perusal  of  the  papers  so  shewn  to  the 
defendant,  with  a view  to  the  continuance  of  the  ex- 
amination of  the  defendant  by  his  own  counsel. 

Mr.  Cameron,  Q.C.,  and  Mr.  McDonald,  for  the  Argument, 
plaintiff,  resisted  this  demand  of  the  defendant,  con- 
tending that  they  had  a right  thus  to  prove  the  signa- 
ture to  the  papers?  without  disclosing  their  contents — 
as,  for  all  that  yet  appeared,  the  plaintiff  might  see 
fit  never  to  produce  or  make  any  further  use  of  them; 
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1851.  besides,  several  of  the  papers  now  proved  were  the 
same  as  the  Court  had  previously  refused  a motion 
for  the  production  of  (a). 

After  taking  time  to  consider,  the  judgment  was 
given  by — 

Esten.  Y.  C.* — In  the  course  of  the  defendant’s 
Novembers,  examination  in  this  case,  the  plaintiff  produced  va- 
rious letters  and  written  documents  to  the  defendant, 
and  asked  him  in  whose  handwriting  they  were,  with- 
out referring  to  their  contents.  The  defendant,  by  his 
own  counsel,  required  these  documents  to  be  produced, 
in  order  that  he  might  have  access  to  them  for  the  pur- 
poses of  the  suit.  Upon  consideration  however,  we 
think  this  application  must  be  refused.  It  was  conceded 
judgment.  that  defendant  had  a right  to  use  the  documents 
in  question,  for  the  purpose  of  his  examination  on 
his  own  behalf,  in  the  same  way  as  they  might  be 
used  for  the  cross-examination  of  a witness  who  had 
proved  them,  but  only  on  the  subject  of  the  examina- 
tion in  chief.  If  he  was  entitled  to  their  production, 
he  might  obtain  it  upon  motion,  when  any  protection 
which  the  plaintiff  might  have  against  their  produc- 
tion might  be  made  available.  It  appears  that,  as 
the  plaintiff  might  have  proved  the  documents  in 
question  as  exhibits  at  the  hearing,  or  through  the 
testimony  of  a witness ; and  as,  under  the  former 
practice  of  the  court,  he  might  have  proved  them  by 
an  interrogatory  exhibited  to  a witness  for  that  pur- 
pose, without  the  possibility  in  any  of  these  cases  of 
the  defendant  knowing  their  contents  previously  to  the 
hearing,  the  accidental  advantage  of  his  being  able  to 
ask  the  defendant  as  to  the  handwriting  without  ac- 
quainting him  with  their  contents  through  the  medium 
of  a viva  voce  examination  (whereas,  under  the  former 


(a)  See  ante,  268. 

The  Chancellor  had  been  concerned  in  the  cause.. 
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practice,  if  he  had  required  a discovery  of  them,  he  1851. 
must  to  a certain  extent  have  described  their  contents 
and  purport  in  the  bill)  ought  not  to  oblige  the  plain-  jJes 
tiff  to  submit  to  their  production.  We  are,  how- 
ever, of  opinion  that  the  defendant  having  already 
moved  for  the  production  of  papers,  and  the  docu- 
ments in  question  having  been  withheld  under  an 
affidavit  to  the  effect  that  they  related  exclusively Judgmert" 
to  the  plaintiff’s  title,  the  defendant  is  not  thereby 
precluded  from  renewing  his  application,  if  he  thinks 
that  he  can  shew,  from  the  tenor  of  his  examination, 

(if,  under  the  circumstances,  that  should  be  evidence 
in  his  favor)  or  otherwise,  that  he  is  entitled  to  their 
production. 


Evans  v.  Parker. 

Practice.  — Fo7‘eclosure. 

Where  a bill  of  foreclosure  had  been  filed  by  the  executor  and  devisees  jjovemker7 
of  the  mortgagee,  and  the  executor  alone  attended  at  the  time  and 
place  appointed  by  the  Master' for  payment  of  the  mortgage  money 
to  the  plaintiffs  ; as  it  did  not  appear  that  the  debts  of  the  testator  had 
been  paid,  the  Court  considered  the  plaintiffs  entitled  to  the  absolute 
decree  of  foreclosure  in  default  of  payment. 

This  was  a motion  by  Mr.  Hector , for  an  absolute 
decree  of  foreclosure.  The  bill  stated  a devise  of 
the  mortgaged  premises  to  a number  of  persons  who 
were  co-plaintiffs  with  the  executor  of  the  mortgagee. 

It  did  not  appear  that  the  debts  were  paid.  The  case 
had  been  summarily  referred  under  the  77th  order  of 
May,  1850,  and  the  decree  directed  payment  of  the 
money  generally  to  the  plaintiffs.  The  executor  alone 
had  attended,  at  the  time  and  place  appointed  by  the 
Master’s  report,  to  receive  the  mortgage  money.  The 
Court  was  of  opinion  that,  under  the  circumstances, 
the  executor  could  receive  the  money  and  give  a dis- 
charge, and  therefore  that  his  attendance  was  suffi- 
cient to  entitle  the  plaintiffs  to  an  absolute  order  of 
foreclosure. 
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Bowman  y.  Becktel. 

Practice — Infants. 

The  subpoena  and  notice  of  motion  for  the  appointment  of  a guardian 
November  7 had  been  served  on  the  persons  with  whom  infant  defendants  were 
residing ; this  was  considered  sufficient  service  to  entitle  the  plaintiff 
to  move. 

This  was  an  application  by  Mr.  Mowat,  for  the 
plaintiff,  to  appoint  a solicitor  of  the  court  guardian 
ad  litem  to  some  of  the  defendants,  who  were  infants. 
The  notice  of  motion  was  given  on  the  1st,  for  this 
day,  and  the  service  of  it,  and  of  the  subpoena  on  the  in- 
fants had  been  effected  by  delivering  a copy  and  exhib- 
iting the  original  to  the  persons  with  whom  and  under 
whose  care  they  resided,  at  the  town  or  village  where 
they  resided,  without  its  being  shewn  that  such  copies 
had  been  left  at  the  place  of  abode  of  the  infants,  or 
that  they  had  been  personally  served.  Both  the  no- 
tice of  motion  and  service  of  the  subpoena  were  held 
sufficient. 


Wilmot  v.  Maitland. 

Practice — Injunction. 

November  Although  the  Court  had  refused  to  grant  an  ex  parte  injunction  to  restrain 
11th  & 12th  removal  of  certain  chattels  claimed  by  the  plaintiff,  and  directed 

notice  of  motion  to  be  given,  an  interim  injunction  was  subsequently 
granted,  on  an  affidavit  being  filed  shewing  that  the  defendants  were 
in  the  apt  of  removing  the  property,  notwithstanding  the  notice  of 
motion  had  been  served. 

In  this  case,  Mr.  Morphy , for  the  plaintiff,  applied 
on  the  11  th  November — ex  parte — for  an  injunction 
restraining  the  defendants  from  removing  or  with- 
holding certain  flour  stored  in  the  warehouse  of  the 
defendant  Maitland , and  claimed  by  the  other  defen- 
dants. The  ex  parte  application  was  refused,  but 
leave  was  given  to  serve  notice  of  motion  that  even- 
ing on  the  defendants,  for  three  o’clock  the  next  day, 
and  to  file  an  additional  affidavit  on  the  following 
morning ; the  notice  to  state  that  the  additional  affi- 
davit was  filed  after  service  of  the  notice,  by  leave 
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of  the  Court.  On  the  morning  of  the  12th,  the  plain-  1851. 
tiff  applied  to  the  Court,  in  consequence,  as  he  stated, 
of  the  defendant’s  being  in  the  act  of  removing  the  Maitland, 
flour;  and  upon  the  plaintiff  making  an  affidavit  of 
the  service  of  the  notice  of  motion,  and  of  the  remo- 
val of  the  flour  by  the  defendants,  an  interim  order 
was  granted  restraining  the  removal  of  the  flour  until 
the  hearing  of  the  motion. 


Rowsell  v.  Hayden. 

Trustee — Costs — Parties. 

When  a trustee  is  required  by  his  cestui  que  trust  to  convey  to  the  latter  June  15,  and 
the  trust  lands,  in  a case  in  which  such  a conveyance  would  be  proper,  October  17. 
it  is  the  duty  of  the  cestui  que  trust  to  solve  all  reasonable  doubts 
suggested  by  the  trustee  as  to  the  course  he  is  desired  to  pursue  ; and 
the  cestui  que  trust  must  also  pay  all  costs,  charges  and  expenses 
properly  incurred  in  relation  to  the  trust,  otherwise  a decree  for  the 
conveyance  will  only  be  made  on  payment  of  the  costs  of  the  suit  to 
the  trustee. 

Where  a vendee,before  obtaining  a conveyance  assigned  to  A.  half  of 
the  land  purchased,  and  to  B.  the  other  half ; and  the  vendor  after- 
ward executed  a conveyance  to  each,  by  which  it  was  intended  to 
convey  to  A.  and  B.  their  respective  portions  of  the  land,  but  by  a 
mistake  in  the  respective  descriptions,  the  conveyance  to  A.  comprised 
B’s  land  and  did  not  comprise  A’s  own,  nor  did  the  conveyance  to  B. 
comprise  A’s  land,  but  each  took  and  kept  possession  of  the  land 
actually  intended  for  him  : Held — Spragge,  V.  C.  dissentiente — that 

to  a bill  afterwards  filed  by  B.  against  A.  for  a conveyance  of  B’s 
land  to  him,  the  heir  of  the  original  vendor,  in  whom  the  legal  estate 
in  A’s  land  was  still  vested,  was  a necessary  party. 

The  bill  in  this  case,  as  amended,  was  filed  on  the  statement. 
15th  of  November,  1850,  by  Henry  Rowsell,  Edward 
Winstanley , Orlando  Salathiel  Winstanley,  and 
Elizabeth  Winstanley,  the  executors  and  executrix 
of  the  late  Reverend  Charles  Winstanley,  against 
William  Hayden  and  William  J ohn  Hayden,  seeking 
| to  compel  them  to  convey  to  the  plaintiffs,  as  such 
executors  and  executrix,  six  acres  of  land  in  the 
city  of  Toronto,  under  the  circumstances  set  forth  in 
the  judgment  of  the  court. 

On  the  cause  coming  on  for  hearing — 

Mr.  Vankoughnet,  Q.  C.,  and  Mr.  R.  Coojper,  ap- 
peared for  the  plaintiffs.  Argument. 
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1851. 


Howsell 

v. 

Hayden. 


Dr.  Connor,  Q. 
defendants. 


C.,  and  Mr.  McDonald,  for  the 


Argument. 


On  the  point  of  parties,  the  plaintiffs  contended  that 
as  all  interests  in  the  lands  in  question  was  out  of  Mrs. 
Elmsley  (the  original  vendor)  before  her  death,  her 
heir-at-law  could  not  properly  be  considered  a ne- 
cessary party. 

It  was  submitted  that  the  defendant  William  Hay- 
den, by  receiving  a conveyance  of 'the  land  intended 
for  the  testator,  became  a trustee  for  his  benefit,  and 
was  therefore  bound  to  convey  to  those  claiming 
under  him. 

The  bill  cannot  be  dismissed,  because  the  defen- 
dants by  their  answer  submit  to  execute  a deed  if 
plaintiffs  would  consent  to  pay  the  costs;  now,  the 
suit  having  been  rendered  necessary  by  the  contu- 
macious conduct  of  the  defendants,  the  court  will 
not  order  the  plaintiffs  to  pay  costs.  Lewin  on  trusts, 
205-6  and  cases  there  cited ; Cook  v.  Fountain  (a)r 
2 Spences  Equity  Jur.,  p.  193,  et  seq.  were  referred  to. 

For  the  defendants,  it  was  contended  that  no  decree 
could  be  made  in  the  absence  of  Mrs.  Elmsley' s rep- 
resentative, and  that  if  the  defendants  were  bound 
to  execute  any  conveyance,  it  could  only  be  a release ; 
this  the  plaintiffs  had  not  tendered  for  execution,  but 
a deed  containing  covenants ; now,  clearly  the  plain- 
tiffs were  bound  to -demand  nothing  more  than  the 
defendants  were  in  law  bound  to  execute.  Under 
any  circumstances  the  plaintiffs  must  pay  the  costs 
of  the  suit. 


The  Chancellor. — The  facts  of  this  case,  so  far 
October  17.  at  least  as  they  were  brought  into  discussion  upon 
the  argument,  are  sufficiently  plain. 

judgment.  Mary  Elmsley  was  formerfy  seized  in  fee  simple 


{a)  3 Swans,  385. 
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of  three  parcels  of  land,  lying  adjacent  to  each  other  1851. 
and  fronting  on  Yonge  street  in  the  city  of  Toronto. 

These  premises  were  of  a uniform  rectangular  shape,  Ha^en 
each  having  a frontage  on  Yonge  street  of  three 
chains  and  two  links,  and  being  of  the  depth  of 
twenty  chains;  they  were 'all  composed  of  parts  of 
lots  numbers  seven  and  eight  in  the  first  concession 
from  the  Bay  in  the  township  of  York,  and  for  con- 
venience may  be  designated  A.  B.  C.  The  south- 
west angle  of  C. — the  most  southerly  of  the  three 
parcels,  is  distant  eighty-nine  chains  and  seventy- 
four  links,  or  thereabouts,  from  the  south-west  angle 
of  lot  Lot  No.  8.  The  south-west  angle  of  B.,  the  ad- 
joining parcel,  is  consequently  about  ninety- two 
chains  and  seventy-six  links  from  the  same  point, 
and  the  distance  from  thence  to  the  south-west  angle 
of  A.  is  about  ninety-five  chains  and  seventy-eight 
links. 

In  the  month  of  May  1829,  Mary  Elmsley,  being  judgment, 
then  owner  in  fee  of  all  those  parcels,  sold  and 
conveyed  C.,  the  southernmost,  to  one  Brown ; that 
deed  was  duly  registered,  and  the  title  to  that  parcel 
is  not  now  in  question. 

Prior  to  the  sale  of  parcel  C.,  in  the  year  of  1826, 
as  it  would  appear,  John  Hayden,  under  whom  the 
plaintiffs  claim,  had  contracted  with  Mary  Elmsley 
for  the  purchase  of  lots  A.  and  B.,  which  constituted 
at  that  time,  it  would  seem,  an  undivided  tract  of 
twelve  acres,  for  the  sum  of  150£.,  and  in  the  year 
1828,  while  in  possession  under  his  contract,  and 
before  he  had  obtained  his  conveyance,  John  Hayden 
assigned  all  his  interest  in  the  north  half,  A.,  to 
William  Hayden,  one  of  the  defendants  in  this  suit. 

The  contracts  executed  by  the  parties  upon  these 
occasions,  have  not  been  proved ; but  it  appears  that 
John  and  William  Hayden,  upon  the  execution  of 
the  aub-contract,  defined  the  part  belonging  to  each 
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by  a line  which  was  intended  to  divide  the  twelve 
acres  as  nearly  as  possible,  into  two  equal  ’parts,  A. 
and  B. ; and  in  the  summer  of  1829,  or  previously, 
a fence  was  erected  in  pursuance  of  that  partition, 
which  has  remained  unchanged  to  the  present  day  ; 
and  from  that  time  William  Hayden  has.  been  in  pos- 
session of  A.,  and  John  Hayden,  and  those  claiming 
under  him,  of  B. 

On  the  19th  of  October,  1829,  Mary  Elmsley  exe- 
cuted two  several  deeds  of  bargain  and  sale  for  the 
purpose  of  conveying  to  John  and  William  Hayden 
the  parcels  to  which  they  were  respectively  entitled, 
and  of  which  they  were  then  respectively  in  posses- 
sion; 

Those  deeds  describe  the  property  to  be  conveyed 
by  metes  and  bounds  only.  The  description  in  that 
to  John  Hayden  is  in  these  words: — “commencing 
judgment,  at  a post  planted  on  the  east  side  of  Yonge  street,  in 
the  western  limit  of  the  said  lot  No.  8,  and  distant 
from  the  south-west  angle  of  the  said  lot  on  a course 
north  sixteen  degrees  west,  eighty-nine  chains  sev- 
enty-four links,  thence  north,  &c.” 

The  description  in  William  Hayden's  deed  is  in 
the  same  words,  except  that  it  describes  the  monu- 
ment as  being  ninety-two  chains  and  seventy-six 
links  distant  from  the  south-west  angle  of  lot  No.  8. 

Both  descriptions  are  therefore  erroneous,  to  this 
extent,  that  each  misstates  the  accurate  position  of 
the  monuments  from  which  the  metes  and  bounds  are 
traced.  John  Hayden's  deed  describes  the  monument 
to  be  eighty-nine  chains  and  seventy-four  links  dis- 
tant from  the  south-west  corner  of  lot  No.  8,  while 
the  actual  distance  is  ninety-two  chains  and  seventy- 
six  links  ; and  the  deed  to  William  Hayden  states 
the  post  from  which  his  parcel  is  described,  to  be 
• ninety -two  chains  and  seventy-six  links  from  the 
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Rowsell 

y. 

Hayden. 


CHANCERY  REPORTS. 


561 


south-west  angle  of  lot  No.  8,  instead  of  ninety-five  1851. 
chains  seventy-eight  links,  the  actual  distance. 

V. 

Hayden. 

The  deed  to  the  defendant  was  registered. 

The  error  in  these  descriptions  was  not  discovered 
until  the  year  1848,  when  the  present  plaintiffs,  who 
claim  parcel  B.,  through  John  Hayden,  having  detect- 
ed the  misdescription,  brought  it  under  the  notice  of 
the  defendant,  through  their  solicitor,  Mr.  Allan. 

I shall  have  to  consider  hereafter  more  minutely 
some  of  the  circumstances  connected  with  this  ap- 
plication. It  is  sufficient  to  remark  at  present,  that 
Mr.  Allan  proposed  to  remedy  the  defects  supposed 
to  exist  in  those  titles  ; in  this  way  he  offered,  on 
the  part  of  the  plaintiff,  to  procure  parcel  A.  to  be 
conveyed  to  William  Hayden  by  A.  G.  Macaulay , in 
whom  the  legal  estate  in  that  portion  had  vested,  he 
said,  under  the  will  of  Mary  Elmsley,  and  he  pro-  juj^ment. 
posed  that  William  Hayden  should  convey  parcel  B. 
to  the  plaintiffs,  by  deed  of  bargain  and  sale  in  the 
ordinary  form. 

This  proposition  William  Hayden  neither  accepted 
nor  refused,  but  subsequently,  and  without  any  fur- 
ther communication  with  him,  the  plaintiff  prepared 
.a  deed  of  bargain  and  sale  from  the  Hon.  J.  S. 
Macaulay  and  A.  G.  Macaulay , his  wife,  to  William 
Hayden  of  parcel  A.  Having  procured  this  deed  to 
be  executed  by  the  grantors — who  were  then  and 
are  still  resident  in  England,  the  plaintiffs  prepared 
a deed  of  bargain  and  sale  which  purported  to  con- 
vey from  William  Hayden  to  the  plaintiffs  parcel  B.f 
with  ordinary  covenants  for  title  ; and  in  the  month 
of  April  1849,  or  thereabouts,  they  offer  to  hand 
over  the  former  to  William  Hayden,  provided  he 
would  execute  the  latter. 

I shall  advert  again  to  the  several  interviews  which 
1 K.  VOL.  II. 
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1851.  took  place  upon  this  subject.  For  my  present  pur- 

'xZwadT  pose  it  is  sufficient  to  remark,  that,  the  deed  in  ques- 

Hayden.  fi°n  n°t  having  been  executed,  this  bill  was  filed  in 
December  1849,  by  the  divisees  under  the  will  of 
the  Rev.  C '.  Winstanley,  claiming  through  John 
Hayden  against  William  Hayden  and  his  son.  The 
prayer  is  in  the  alternative,  that  the  defendants  be 
decreed  to  convey  estate  B.  to  the  plaintiffs,  free  from 
all  incumbrances,  by  deed,  record,  judgment,  or  other- 
wise ; or  that  they  be  ordered  to  convey  estate  B. 
upon  receiving  a good  title  to  estate  A.,  and  that  it 
be  referred  to  the  Master  to  enquire  whether  a good 
title  to  that  estate  can  be  made,  and  whether  such 
title  were  tendered  by  the  plaintiffs  to  the  defendants 
before  this  suit  was  instituted,  and  when,  and  that  in 
either  event,  the  defendant  William  Hayden  be 
ordered  to  pay  the  costs. 

. . The  question  of  costs  would  seem  to  be  the  real 

issue  between  these  parties.  After  the  bill  had  been 
placed  upon  the  file,  and  before  any  expense  had 
been  incurred  by  the  defendant  William  Hayden , he 
offered  to  do  ail  that  the  plaintiffs  required.  This 
offer  the  plaintiffs  refused  unless  the  defendant  would 
also  pay  the  costs  of  the  suit,  and  the  litigation  has 
been  continued,  not  for  the  adjustment  of  the  rights 
of  the  parties,  and  to  obtain  the  relief  sought  by  the 
bill,  but  for  the  purpose  of  having  the  question  of 
costs  determined. 

Had  our  opinion  upon  the  evidence  been  different 
several  legal  questions  of  more  or  less  difficulty, 
some  of  which  were  not  discussed,  must  have  been 
considered  before  arriving  at  a conclusion  adverse  to 
the  defendants.  Have  the  deeds  to  John  Hayden  and 
William  Hayden  failed  to  convey  to  those  parties,  as 
was  assumed,  the  estates  to  which  they  were  respec- 
tively entitled  ? The  property  in  each  case  had  been 
ascertained,  and  monuments  had  been  placed.  The 
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description  commences,  not  from  an  imaginary  point  1851. 
so  many  chains  distant  from  the  south-west  angle  of 
lot  8,  but  from  a post  planted , so  the  deed  states,  and  Hayden, 
so  I assume  the  fact  to  have  been.  Now,  had  the 
description  been  in  this  form,  commencing  at  a post 
planted  without  further  designation,  it  cannot  be 
doubted,  I presume,  that  parol  evidence  would  have 
been  admissible  to  ascertain  the  monument,  to  apply 
the  deed  to  its  subject  matter.  Then,  if  that  be  so, 
may  not  the  further  description  in  those  deeds  which 
states  the  distance  of  the  posts  so  placed  from  the 
south-west  angle  of  lot  8,  be  rejected  upon  the  prin- 
ciple “ falsa  demonstratio  non  nocet  cum  de  corpore 
constat  V*  (a).  Is  not  parol  evidence  admissible  to 
ascertain  the  monument  actually  intended  by  the  Judgmenk 
parties  ; and  may  not  that  portion  of  the  deed  which 
professes  to  ascertain  the  distance  of  the  monument 
actually  erected  from  a known  point,  be  rejected  as  a 
false  demonstration  ? 

But  assuming  the  description  in  the  conveyance  to 
William  Hayden  to  be  erroneous  in  the  way  and  to 
the  extent  contended  for,  does  it  therefore  follow  that 
the  covenants  in  that  deed  are  incapable  of  being 
made  available  for  his  protection  ? (b)  Was  not  that 
deed,  at  all  events,  executed  for  his  own  benefit ; and 
if,  by  mistake,  erroneous,  has  he  not  a clear  equity 
to  have  this  error  in  that  very  deed  corrected  Must 
he  not  be  entitled  to  retain  this  deed  as  the  indispensa- 
ble foundation  of  such  a suits.  Have  the  plaintiff* 
any  right  to  the  benefit  of  the  covenants  entered  into 
by  Mary  Elmsley  for  the  benefit  of  the  defendant, 
and  upon  a valuable  consideration  paid  by  him  ? Is 
the  defendant  a trustee  of  those  covenants  for  the 
plaintiffs  ? If,  through  mistake,  the  deed  to  John 


(a)  Doe  v.  Bart,  7 T.  R.  701  ; Doe  Templeman  v.  Martin,  4 B. 
& Ad.  785  ; Doe  Smith  v.  Galloway,  5 B.  & Ad.  51  ; Hutchins  v. 
Scott,  2 M.  & W.  809 ; Doe  Hiscocks  v.  Hiscocks,  5 M.  & W.  363. 
( b ) Hutchins  v.  Scott,  supra. 
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1851.  Hayden  be  erroneous,  the  plaintiffs  have  a right,  un- 
questionably,  to  file  a bill  againt  the  representative 
Hayden.  °f  Mary  Elmsley,  for  the  purpose  of  having  that 
mistake  corrected.  And,  if  the  deed  to  William 
Hayden  be  erroneous,  and  if  the  legal  estate  in  parcel 
B.  have  in  consequence  vested  in  him,  he  may  be  a 
necessary  party  in  such  a suit.  But,  in  that  case, 
the  mistake  in  both  deeds  would  be  corrected,  which 
is  something  different  from  the  relief  here  sought. 

But,  assuming  the  defendant  to  be  a trustee  for  the 
plaintiffs,  in  the  way  contended  for,  it  is  clear,  I 
think,  that  this  court  would  not  decree  that  he  should 
convey  estate  B.  without  receiving  his  title  to  estate 
A.  Suppose  Mary  Elmsley  had  discovered  the  error 
in  William  Hayden's  deed,  and  had  filed  a bill,  would 
not  the  decree  have  directed  the  correction  of  such 
mistake ; or,  if  a conveyance  from  William  Hayden 
Judgment.  had  been  directed,  would  that  have  been  ordered 
without  securing  to  William  Hayden  also  a convey- 
ance from  Mary  Elmsley  ? If  the  deed  from  Mary 
Elmsley  to  William  Hayden  be  erroneous,  and  if  the 
court  is  asked  to  interfere  because  that  deed  has 
failed,  in  consequence  of  mistake  to  carry  out  the  in- 
tentions of  the  parties,  does  not  equity  require  that  the 
court  in  interfering  should  place  both  parties  in  the 
same  position,  so  far  as  that  can  be  done,  as  if  the  deed 
had  been  drawn  correctly  ? Would  it  not  be  a strange 
equity — a strange  mode  of  correcting  mistakes — to 
abrogate  the  actual  contract,  and  to  ascertain  and  give 
effect  to  the  real  intent  of  the  parties  in  favor  of  one, 
without  securing  the  same  benefit  to  the  other — to 
compel  one  party  specifically  to  perform  the  real 
agreement,  leaving  the  other  free  ? 

Then,  if  that  would  have  been  the  clear  equity 
between  Mary  Elmsley  and  William  Hayden , can 
those  who  claim  under  Mary  Elmsley  be  in  any  bet- 
ter position  ? The  first  step  to  be  established  by  the 
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plaintiffs  is,  that  there  is  a mistake  in  the  deed  from  1851. 
Mary  Elmsley  to  John  Hayden.  Should  not  that 
question  be  discussed  in  the  presence  of  Mary  Elms - Hayden. 
ley  or  her  representative  ? The  next  step  is,  that  the 
deed  from  Mary  Elmsley  to  William  Hayden  is 
erroneous,  and  the  conclusion  drawn  from  these  pre- 
mises is,  that  this  court  should  give  effect  to  the  real 
intent  of  the  parties  in  favor  of  the  plaintiffs  claiming 
through  Mary  Elmsley , without  securing  to  the  defen- 
dant a similar  benefit — without  having  before  the 
court  the  representative  of  Mary  Elmsley,  and  with- 
out the  means  of  enforcing  specific  performance  of  the 
whole  agreement.  Had  the  representative  of  Mary 
Elmsley  been  a party,  the  court  would  have  had  the 
means  of  doing  complete  justice.  I am  unable  to  per- 
ceive how  that  end  can  be  accomplished,  as  the  record 
is  at  present  constituted  (a). 

This  is  perhaps  all  that  in  strictness  ought  to  be 

* r o Judgment* 

said  now,  but  as  the  cause  has  been  brought  to  a hear- 
ing, at  great  expense,  for  the  sole  purpose  of  having 
the  rights  of  the  parties  in  relation  to  the  costs  ascer- 
tained, it  may  be  useful  to  state  our  views  upon  that 
subject. 

Had  our  opinion  upon  the  questions  of  law  been 
different — assuming  the  view  taken  by  the  learned 
counsel  for  the  plaintiffs  to  be  correct — we  think,  not- 
withstanding, that  the  costs  must  have  been  borne  by 
the  plaintiffs. 

The  position  of  William  Hayden  in  1848  was 
certainly,  one  of  considerable  embarrassment.  Having 
paid  his  purchase  money,  and  continued  in  possession 
for  a period  of  nineteen  years,  he  is  informed  for  the 
first  time  that  he  has  not  a legal  title  to  his 
estate,  and  is  required  to  convey  to  another  the  estate 


(a)  Greenwood  v.  Atkinson,  5 Sim.  419  ; Lesquire  v.  Lesquire* 
Rep.  T.  Finch,  134;  Green  v.  Poole,  5 B.  P.  C.  504. 
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1851.  which  had  passed  under  a deed  executed  for  his  ex- 
elusive  benefit.  Still,-  if  a trustee  for  the  plaintiff 
Hayden  as  estate  B.,  it  would  have  been  his  duty  to  have 
disposed  of  that  estate,  according  to  the  directions  of 
his  cestui  que  trust  He  could  not  have  justified 
refusal.  But  regarding  him  as  a mere  trustee,  it 
would  have  been  no  less  plainly  the  duty  of  the 
plaintiffs — his  cestuis  que  trust — to  have  solved  all 
reasonable  doubts  which  he  might  have  suggested  as 
to  the  course  he  was  required  to  pursue,  and  they 
must  have  discharged  all  costs,  charges  and  expenses 
properly  incurred  in  relation  to  the  trust  (a).  Did  the 
plaintiffs  fulfil  their  duty  in  that  respect  ? 

In  the  first  place,  the  deed  presented  to  the  defen- 
dant for  his  execution,  was  not  such  an  instrument 
as  a trustee  could  have  been  called  upon  to  execute. 
As  a trustee,  he  could  only  have  been  required  to 
covenant  against  his  own  incumbrances  (b).  Whether 
judgment.]  eyen  ^a|.  covenant  would  have  been  reasonable, 
under  the  circumstances  of  this  case,  may  well  be 
doubted.  But,  clearly  no  further  covenant  .should 
have  been  inserted.  The  deed  tendered,  however, 
contains  all  the  ordinary  covenants  for  title. 

It  is  said,  however,  that  the  conveyance  was  not 
objected  to.  I am  not  satisfied  of  that.  It  may  not 
have  been  objected  to  in  terms;  is  it  equally  certain 
that  it  was  not  in  substance  ? Is  it  clear  that  the 
defendant  felt  his  position  to  be  one  of  great  difficulty; 
and  it  is  equally  clear,  I think,  that  the  manner  in 
which  the  plaintiffs  proceeded  to  carry  out  their 
views  must  have  greatly  increased  in  embarrass- 
ment. A mere  release  of  any  interest  he  might  be 
supposed  to  have  had]  in  estate  B.,  would  have  been 
something  very  different  from  the  actual  proposal. 


(a)  Hampshire  v.  Bradley,  2 Col.  34.  (i>)  Cruise’s  Digest,  vol.  4 , 

page  389  ; Platt  on  Covenants,  400 ; Staines  v.  Morris,  I V.  & B.  8 ; 
-White  v.  Foljambe,  11  Ves.  345. 
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But,  whatever  doubt  there  may  be  upon  that  point,  it  1851. 
is  plain  upon  the  evidence,  I think,  that  the  defendant 
objected  to  the  description  in  the  deed,  as  an  actual,  Ha^en 
or,  at  least,  a possible  departure  from  the  established 
boundary  between  A.  and  B.  It  is  also  plain,  I think, 
that  he  questioned  the  title  of  the  Macaulays , and 
than  those  objections  where  not  cleared  up  by  the 
plaintiffs. 

Upon  the  latter  point,  Mr.  Allan's  testimony  is 
conclusive.  “ He  says  his  brother  John  Hayden , who 
was  present,  advised  him  not  to  do  it  (that  is,  exe- 
cute the  deed,)  and  the  defendant  said,  how  did  he 
know  that  the  Maxaulays  could  give  him  a good 
title.  I explained  to  him  what  the  Macaulays'  title 
was.  He  still  objected,  saying  he  might  be  giving 
away  a good  title  without  getting  anything  in  return.” 

With  respect  to  the  question  of  boundary,  it  is 
said  that  the  plaintiffs  did  not  mean  to  insist  upon  Judgment, 
the  description  in  the  deed.  That  may  have  been  so  • 
but  their  conduct  was  such,  I think,  as  to  warrant  the 
belief  that  they  did  mean  to  insist  upon  that  point. 

That  some  difficulty  was  felt  about  the  boundaries, 
is  plain.  Mr.  Allan  says  in  his  first  deposition,  “he 
never  said  positively  that  he  would  not,  or  gave  any 
particular  reasons  why  he  would  not,  but  talked  at 
times  of  the  fences  and  boundaries."  Further  on  he 
says,  “ the  defendant  did  not  make  any  objection  to 
giving  a deed  on  the  score  of  the  boundaries  of  the 
lot,  he  spoke  of  the  fences  and  boundaries,  but  did 
not,  as  I understood,  gi^e  that  as  the  reason  for  not 
signing  the  deed/’  Now,  although  Mr.  Allan  did 
not  understand  the  defendant  to  object  to  the  execu- 
tion of  the  deed  on  account  of  the  description,  it  is 
quite  obvious,  I think,  that  he  felt  a difficulty  upon 
the  subject. 

Again : in  describing  the  interview  between  the 
solicitor  of  the  defendants  and  himself,  Mr.  Allan 
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1851.  says,  “ I did  not  admit  that  the  description  in  the 
draft  of  the  deed  covered  any  land  included  within 
Hayden.  the  fences,  but  said  that  I would  get  it  examined  by  a 
surveyor ,”  Now,  had  the  plaintiffs  been  prepared  to 
yield  the  point,  what  could  have  been  their  object 
in  having  the  matter  examined  by  a surveyor.  The 
description  might  have  been  predicated  upon  the 
existing  boundaries.  Yet,  no  less  than  four  surveys 
have  been  made  by  these  parties — two  by  the  plain- 
tiffs, subsequent  to  the  interview  between  the  solicitors. 

Lastly : In  his  answer  to  the  amended  bill,  the 
defendant  says,  “ that  upon  one  of  the  said  occasions, 
but  upon  which  this  defendant  cannot  remember, 
the  defendant  asked  the  said  Allan  whether  it  would 
not  be  better  to  have  the  said  premises  surveyed  and 
ascertain  the  exact  position  thereof,  and  that  the  said 
Allan  replied  thereto,  that  they  would  follow  the 
descriptions  in  the  registered  deeds.” 

Judgment.  1 

Whatever  may  have  been  the  intention  of  the  par- 
ities then,  it  cannot  be  doubted,  I think,  that  the  de- 
fendant understood  them  to  insist  upon  the  descrip- 
tion in  the  original  deeds ; and  their  conduct  was,  in 
my  opinion,  sufficient  to  justify  that  impression. 
Now,  independent  altogether  of  the  possessory  title 
which  William  Hayden  is  said  to  have  acquired,  it 
is  quite  plain  that  the  plaintiffs,  who  claim  under 
John  Hayden,  cannot  dispute  the  boundary  between 
A.  and  B.,  which  was  established  by  John  and 
William  Hayden  before  the  plaintiffs  purchased. 
They  cannot  claim  that  which  John  Hayden  had  sold 
to  William  Hayden  in  1828.  As  against  the  plain- 
tiffs, the  defendant  had  a clear  title  to  everything 
within  his  fences ; and  he  had  a right,  I think,  to 
insist  that  the  premises  should  be  described  accord- 
ing to  the  existing  boundaries. 

Upon  the  whole,  had  the  law  been  with  the  plain- 
tiffs— upon  their  own  hypothesis — they  could  only 
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have  been  relieved  upon  payment  of  costs.  I do  not  1851. 
mean  to  say  that  the  backwardness  of  the  defendant 
would  have  been  justifiable,  had  he  been  a mere  Hayden, 
trustee.  But  he  was  not  a mere  trustee.  He  had  im- 
portant personal  interests  to  secure.  His  position  was 
one  of  great  difficulty,  Neither  do  I mean  to  ques- 
tion the  forbearance  and  fair  intentions  of*  the  plain- 
tiffs ; but,  in  a case  of  this  sort,  the  strict  rights  of  the 
parties  must  be  considered.  The  litigation  originated 
with  the  plaintiffs.  Had  they  done  all  which  it  was 
their  duty  to  have  done  before  they  filed  this  bill  ? I 
am  satisfied  they  had  not.  The  deed  tendered  to  the 
defendant  was,  in  many  respects,  improper.  The 
difficulties  respecting  the  boundaries  and  the  title 
should  have  been  cleared  up,  and  at  the  expense  of  judgment, 
the  plaintiffs  (a).  No  distinct  proposition  of  that  sort 
was  made.  Those  questions  were  still  in  controversy 
at  the  time  the  bill  was  filed — several  surveys  were 
made  after  that  period. 

The  question  of  boundary  should  never  have  been 
raised.  The  plaintiffs  had  no  right  to  require  the 
defendant  to  determine,  at  his  peril,  the  accuracy  of 
the  description  in  the  original  deed.  They  should 
not  have  required  him  to  decide  between  the  conflict- 
ing surveys.  Had  a survey  been  necessary,  the  ex- 
pense of  it  should  have  been  borne  by  the  plaintiffs. 

That  was  not  proposed,  I think.  But,  the  difficulty 
could  and  ought  to  have  been  avoided,  by  describing 
the  premises  according  to  existing  boundaries. 

Upon  these  grounds,  I think  that  the  costs  must 
have  been  borne  by  the  plaintiffs,  though  they  had 
been  right  in  point  of  law. 

Upon  the  record  as  constituted,  no  decree  can  be 
pronounced. 

If  the  plaintiffs  are  advised  that  their  case  can  be 


(a)  Poole  v.  Pass,  I Beav.  600. 
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1851.  made  perfect  by  amendment  or  otherwise,  they  are  at 
liberty  to  apply,  and  the  case  may  stand  over  for  that 
Hayden,  purpose.  But,  as  the  question  of  costs  has  been  set  at 
rest,  and  the  rights  of  the  parties  have  been  defined, 
it  is  to  be  hoped  that  this  matter  may  be  adjusted 
without  further  litigation. 

Esten,  C.  concurred. 

Spragge,  Y.  C. — I concur  in  the  conclusion  arrived 
at  by  the  other  members  of  the  court,  that  the  costs 
of  this  suit  must  be  borne  by  the  plaintiffs.  I think 
this  must  be  the  result  from  the  conduct  of  the  parties, 
even  if  the  plaintiffs  were  entitled  to  some  convey- 
ance from  William  Hayden , and  that  without  pro- 
. judgment.  curing  from  the  heir  or  devisee  of  Mary  Elmsley  a 
deed  of  the  northerly  block  of  six  acres  occupied  by 
him,  and  if  no  other  parties  than  those  before  the 
court  are  necessary  parties. 

I concede  to  those  acting  on  behalf  of  the  plaintiffs 
in  the  negotiation  with  William  Hayden,  which  pre- 
ceded the  filing  of  the  bill,  every  disposition  to  deal 
with  him  fairly  and  justly,  at  the  same  time  it  be- 
hoved them  to  be  careful  not  to  demand  from  him 
more  than  they  were  entitled  to,  and  fully  to  carry 
out  on  their  part  all  that  they  engaged  on  their  part 
to  do.  Failing  in  either  of  these  points,  they  were 
not  in  a position  to  file  their  bill.  In  my  view  of 
what  passed  between  the  parties  before  bill  filed,  the 
plaintiffs  were  wrong  upon  both  these  points.  They 
were  wrong  in  requiring  from  the  defendant  William 
Hayden  * the  execution  of  such  a deed  as  they  did 
require  him  to  execute.  Supposing  him  to  have  been 
bound  to  execute  some  conveyance,  he  certainly  was 
not  bound  to  execute  such  a conveyance  as  they 
tendered  for  his  execution  ; this  has  been  pointed 
out  in  the  judgment  delivered  by  his  Lordship  the 
Chancellor. 
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Again : The  plaintiffs,  by  their  agent  Mr.  Allan , 1851. 
engaged  to  procure  a deed  to  William  Hayden  of  the 
northerly  block  on  which  he  lived.  Upon  this  point  Hayden. 
Mr.  Allan  says,  after  explaining  to  him  the  error  in 
the  descriptions  of  the  middle  and  northerly  blocks, 

“ I proposed  to  him  that  a deed  should  be  got  out 
from  England  at  the  expense  of  the  Winstanleys , 
and  without  any  charge  to  him,  conveying  to  him  the 
property  on  which  he  lived,  and  that  he  should  make 
a deed  to  the  Winstanleys  of  the  centre  block/’ 
Accordingly,  Mr.  Allan  prepared  a deed  and  memo- 
rial from  John  Simcoe  Macaulay  and  Ann  his  wife, 
to  William  Hayden , of  the  block  on  which  he  lived, 
sent  them  to  England  for  execution,  and  upon  re- 
ceiving them  executed  from  England,  took  them  to 
William  Hayden , together  with  a draft  of  a deed  of 
the  centre  block,  from  William  Hayden  to  the  plain- 
tiff. On  this  occasion,  Mr.  Allan  was  accompanied 
by  Mr.  Israel  Winstanley.  William  Hayden  had  judgment. 
mad«  no  promise  that  he  would  execute  a deed  to 
the  plaintiffs,  nor  had  he  acceded  to  Mr.  Allans 
proposition.  Upon  this  last  visit  of  Mr.  Allan  to 
William  Hayden , the  latter  still  hesitated  about  exe-  * 
cuting  a deed,  and  suggested  such  difficulties  and 
doubts  as  occurred  to  him.  He  said,  how  did  he 
know  that  the  Macaulays  could  give  him  a good 
title  ? and  upon  Mr.  Allan  explaining  what  the  Ma- 
caulays’ title  was,  he  still  objected,  saying  he  might 
be  giving  away  a good  title  without  getting  anything 
in  return.  His  brother  advised  him  not  to  sign  the 
deed.  He  refused,  though  pressed  by  Mr.  Allan  to 
say  whether  or  not  he  would  sign  the  deed,  .or  what 
he  would  do ; but  upon  Mr.  Allan’s  suggesting  to 
him  to  take  legal  advice  as  to  the  title  of  the  Macau- 
lays, he  said  that  Mr.  Elmsley  would  know  whether 
or  not  the  Macaulays  had  a good  title,  and,  as  Mr. 
Winstanley  says,  he  expressed  some  wish  to  see  Mr. 

Elmsley  upon  the  matter.  Mr.  Elmsley  was  then 
-absent  from  the  Province,  and  Mr.  Hayden  was  told 
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]851.  by  Mr.  Allan  and  Mr.  Winstanley  that  if  they  did 
not  hear  from  him  in  a week  after  Mr.  Elmsley's 
Hayden,  return,  a bill  in  Chancery  would  be  filed. 

Some  time  after  Mr.  Elmsley's  return,  he  went, 
accompanied  by  Mr.  Winstanley,  to  see  William  Hay- 
den on  the  subject  of  the  proposed  deed.  What 
passed  upon  that  occasion,  is,  I think,  upon  the  ques- 
tion of  costs,  very  important. 

Mr.  Winstanley  says,  “ Mr.  Elmsley  told  William 
Hayden  that  they  had  brought  up  the  deed  in  order 
to  his  executing  of  the  one  to  Mr.  Winstanley' s devi- 
sees. Mr.  Elmsley  then  looked  over  the  deeds  and 
expressed  a doubt  whether  the  one  from  the  Macau- 
lays to  Hayden  was  so  authenticated  as  to  enable 
Hayden  to  register  it  in  Canada.  Mr.  Winstanley 
judgment  Pressed  Hayden  to  execute  the  deed  from  himselfy 
which  he  refused,  and  Mr.  Winstanley  then  threat- 
ened him  with  proceedings  in  Chancery.  Before 
Mr.  Elmsley  questioned  whether  the  deed  from  the 
Macaulays  was  so  executed  that  it  could  be  regis- 
tered in  Canada,  Hayden  had  not  said  whether  or 
not  he  would  execute  the  deed  from  himself.  After 
Mr.  Elmsley  had  raised  the  doubt,  Hayden  refused 
to  execute  the  deed,  and,  as  appeared  to  Mr.  Win- 
stanley, by  reason  of  Mr.  Elmsley's  remarks.  Mr. 
Elmsley  did  not  press  Hayden  to  execute  the  deed 
after  expressing  his  doubt  as  to  the  Macaulays'  deed 
being  in  a fit  state  for  registry.  Soon  after  this  inter- 
view the  bill  was  filed — without,  so  far  as  appears, 
any  further  communication  with  Hayden,  or  any 
attempt  to  shew  that  Mr.  Elmsley  was  mistaken  in 
his  objection.  I think  indeed,  it  may  be  inferred 
from  what  passed  at  the  hearing,  that  his  objection 
was  well  founded,  for  the  plaintiffs  urged  that  they 
were  riot  bound  to  register  the  deed.  Now,  having 
started  in  their  negotiations  with  Hayden  with  a pro- 
posal on  their  part  to  procure  a deed  from  the  repre- 
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.sentatives  of  Mary  Elmsley , free  of  all  expense  to  1851. 
Hayden,  having  accordingly  sent  a deed  and  memo- 
rial  to  England  to  be  executed  by  the  Macaulays ; Hajden. 
having  taken  them  when  executed  to  Hayden,  as  the 
deed  and  memorial  which  they  were  to  procure,  and 
on  Haydens  desiring  to  apply  to  Mr.  Elmsley  on  his 
return  to  Toronto,  awaiting  his  return,  and  then 
having  got  Mr.  Elmsley  to  accompany  Mr.  Winstan- 
ley  to  Hayden,  they  should  have  shewn  Hayden  that 
they  had  done  that  which  all  along  they  had  pro- 
fessed their  readiness  and  intention  to  do.  At  the 
interview  at  which  Mr.  Elmsley  was  present,  Hayden 
certainly  had  no  reason  to  think  that  this  had  been 
done — but  the  contrary ; he  had  reason  to  expect  a 
deed  and  memorial  so  executed,  that  the  deed  could 
be  registered  here.  Anything  said  by  Mr.  Elmsley 
on  the  subject  would  be  sure  to  have  great  weight  Judgment 
with  him. 

After  Mr,  Elmsley' s remarks,  Hayden  no  doubt 
believed,  and  for  all  that  appears  was  right  in  believ- 
ing, that  a deed  defectively  executed  was  offered 
to  him,  instead  of  one  duly  executed,  as  he  had 
a right  to  expect.  Mr.  Winstanley  pressing  him  to 
execute  the  deed  from  himself,  after  Mr.  Elmsley  had 
remarked  upon  the  defective  execution,  and  Mr 
Elmsley  not  pressing  him,  were  circumstances  cal- 
culated to  induce  Hayden  to  refuse  to  execute  a deed. 

What  then  was  the  position  of  the  plaintiffs  when 
they  filed  their  bill  ? Had  they  fulfilled  the  spirit  of 
their  engagement  to  Hayden,  or  did  they  file  their 
bill  against  him  because  he  did  not  give  a deed  when 
they  had  themselves  failed  in  the  performance  of  a 
preliminary  act,  proposed  by  themselves  ? 

I think  they  were  bound  in  the  spirit  of  their  en- 
gagement to  procure  a deed  in  a fit  state  for  regis- 
try, and  even  to  be  at  the  expense  of  registration, 
before  they  could  ask  Hayden  for  a deed.  They  per- 
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1851.  formed  their  engagement  partially  only,  and  yet 
insisted  upon  a deed,  and  filed  their  bill  because  he 
Hayden  refused.  There  was  a condition  precedent,  which  it 
lay  with  them  to  perform.  They  brought  their  suit 
without  performing  the  condition  precedent. 

I think  that  such  would  have  been  the  position  of 
the  plaintiffs,  even  if  Hayden  had  engaged  to  exe- 
cute the  deed  they  had  prepared,  or,  if  they  had  pre- 
pared an  unexceptionable  instrument  for  his  signa- 
ture; but  the  reverse  of  this  is  the  fact,  and  the 
plaintiffs  stand  therefore,  in  respect  of  each  of  these 
points,  in  a worse  position  than  if  the  facts  had  been 
otherwise. 

Taking  the  circumstances  also,  of  any  title  in 
William  Harden  having  at  the  time  the  bill  was 
filed  become  actually  extinguished  in  the  land,  in 
question,  there  was  the  less  reason  for  filing  the  bill. 

Judgment. 

From  the  evidence  of  Mr.  Allan  and  Mr.  Winstan- 
ley,  I suppose  that  they  looked  upon  Hayden  as  an 
impracticable  sort  of  person,  who  would  enter  into 
no  engagement — who  would  not  say  what  he  would 
do,  or  whether  he  would  do  anything.  I think,  under 
the  circumstances,  great  hesitation  and  caution  were 
quite  natural  on  his  part.  An  uneasy  apprehension 
that  he  might  commit  himself,  or  compromise  his 
interests — a slowness  to  take  any  step,  or  engage  to 
take  any  step  that  might  have  such  effect — were  no 
more  than  might  have  been  expected  in  a man  in  his 
position.  The  dishonest  advice  given  by  his  brother 
that  he  should  “ hold  on  to  both  lots,”  cannot  be  too 
strongly  reprehended  ; but  he  did  not  listen  to  this 
bad  advice,  for  even  Mr.  Allany  irritated  as  he  was 
at  what  he  considered  Hayden's  obtuseness,  and  the 
interference  of  his  brother,  made  the  remark,  that  he 
believed  Hayden  wished  to  do  what  was  right,  but 
had  not  head  enough  to  understand  it.  It  no  doubt 
appeared  clear  to  Mr.  Allan  that  Hayden  ought  to 
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take  a certain  course,  but  it  was  by  no  means  clear  1851. 
to  Mr.  Hayden  that  he  could  safely  take  that  course. 

Doubts  and  difficulties,  and  those  by  no  means  fan-  HaJ^en 
ciful  ones,  arose  in  his  mind.  Time  and  considera- 
tion— an  interview  with  a gentleman  in  whose  judg- 
ment and  advice  he  confided — were  not  unreasonable 
demands ; and  a refusal  to  promise  anything,  or  say 
what  he  would  do,  were  not,  as  I conceive,  proofs  of 
anything  but  caution. 

I cannot  say  that  the  evidence  has  by  any  means 
produced  upon  my  mind  the  impression  that  Hayden’s 
conduct  was  such  as  necessarily  to  lead  the  plaintiffs 
to  think  that  no  course  was  open  to  them  but  to  file 
a bill,  and  I think  that  even  if  they  were  free  from 
the  several  difficulties  which  have  been  referred  to, 
their  bill  was  filed  prematurely. 

There  are  some  views  contained  in  the  judgment 
of  his  Lordship  the  Chancellor,  in  which  I am  not  Judgment, 
prepared  to  concur  : The  necessity  for  the  represen- 
tatives of  Mary  Elmsley  being  parties  to  the  suit, 
and  the  obligation  of  the  plaintiffs  to  procure  a deed 
to  William  Hayden  of  the  northerly  block,  the  one 
occupied  by  him,  apart  from  their  engagement  so  to 
do.  This  is  of  course  assuming  the  plaintiffs  not  to 
be  bound  to  rest  content  with  the  title  acquired  by 
possession,  of  themselves  and  those  under  whom 
they  claim. 

Suppose  no  land  had  been  purchased  by  William 
Hayden , and  that  none  was  intended  to  be  conveyed 
to  him,  but  by  a mistake  a conveyance  of  the  land 
in  question  had  been  made  to  him  by  Mary  Elmsley , 

I apprehend  that  those  beneficially  entitled  would 
have  an  equity  to  compel  a conveyance  from  him. 
Assuming  that  he  would  be  entitled  to  have  it  suffi- 
ciently proved  that  those  claiming  were  entitled,  he 
would  be  bound,  I conceive,  to  convey  to  those  wha 
should  so  prove  themselves  entitled. 


576 


CHANCERY  REPORTS. 


1851. 

Rowsell 

v. 

Hayden. 


Judgment. 


The  case  supposed  differs  from  this,  in  that  ’William 
Hayden  is  himself  beneficially  interested  in  certain 
lands  purchased  by  him  of  Mary  Elmsley , which 
land,  according  to  its  correct  description,  was  never 
conveyed  to  him  by  Mary  Elmsley,  but  the  descrip- 
tion in  his  deed  is,  or  appears  to  be,  of  other  land, 
and  in  which  other  persons  are  beneficially  interested. 
The  question  then  arises,  whether,  assuming  him 
bound  to  divest  himself  in  favor  of  those  beneficially 
interested  of  his  legal  estate,  or  apparent  legal  estate 
in  lands  described  by  mistake  in  the  deed  to  himself, 
he  can  make  it  a condition  precedent,  that  those 
beneficially  interested  in  such  lands  shall  first  pro- 
cure a conveyance  to  be  executed  to  him  of  other 
lands — that  is,  of  the  lands  he  really  purchased  of 
Mary  Elmsley ; such  conveyance  to  be  executed  by 
whomsoever  may  be  the  heir  or  devisee  of  Mary 
Elmsley  of  lands,  as  to  which  the  party  procuring 
the  execution  of  such  conveyance  is  and  always 
has  been  a stranger.  In  other  words,  being  a trustee 
in  respect  of  certain  lands  for  those  beneficially  inter- 
ested, can  he  refuse  to  convey  to  them,  unless  they 
procure  from  others  who  are  trustees  for  other  land 
in  which  he  is  beneficially  interested,  a conveyance 
to  him  thereof  ? Upon  what  principle  can  he  disap- 
point others  of  an  equity  to  which  they  are  entitled, 
because  he  has  a similar  equity  against  others  in 
respect  of  other  land  ? How  is  it  that  their  equity 
against  him  in  respect  to  one  property,  is  dependent 
upon  his  equity  against  others  in  respect  to  other 
property. 

If  it  be  so  dependent,  it  must  be  because  such 
property  was  purchased  from  the  same  individual. 
That  individual  contracted  to  sell  to  each  a separate 
property,  and  executed  a conveyance  to  each  ; in  the 
conveyance  to  John  Hayden  describing  property  pre- 
viously conveyed  to  one  Brewer , and  in  the  convey- 
ance to  William  Hayden  describing  the  property 
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contracted  to  be  sold  to  John  Hayden — the  property  1851. 
contracted  to  be  sold  to.  William  Hayden  not  being 
described  in  any  deed.  Hayden. 

Now,  supposing  the  rights  of  the  parties  to  be — that 
of  William  Hayden , under  his  contract  of  purchase 
to  have  a deed  from  Mary  Elmsley  or  her  represen- 
tatives, correctly  describing  the  property  he  contracted 
to  purchase  from  her — and  that  of  John  Hayden,  or 
those  claiming  under  him,  to  have  under  his  contract 
of  purchase,  a deed  from  the  same  parties,  correctly 
describing  the  property  contracted  to  be  purchased 
by  him,  the  right  of  each  being  thus  founded  on  a 
contract  with  Mary  Elmsley — each  of  them  could 
of  course  enforce  his  equity  'against  Mary  Elmsley 
independently  of  the  other  of  them.  But  John 
Hayden  (or  those  claiming  under  him)  has  an 
equity  also  against  William  Hayden,  while  William 
Hayden  has  no  corresponding  equity  against  him. 

How  is  John  Hayden's  equity  against  William  depen-  Jud°ment' 
dent  upon  John's  enforcing  William's  equity  against 
Mary  Elmsley.  It  cannot,  as  I conceive,  be  founded 
upon  the  circumstance  of  John’s  having,  in  addition 
to  his  equity  against  William,  an  equity  also  against 
Mary  Elmsley  upon  her  contract.  He  may  not  be 
able,  indeed,  to  enforce  the  latter,  or  to  enforce 
William’s  equity  against  her,  and  it  would  not,  as  it 
appears  to  me,  be  reasonable,  that  William  should 
refuse  to  do  equity  to  John  until  John  enforces  his 
William’s)  equity  against  the  representatives  of 
Mary  Elmsley — an  equity  which  it  might  be  out  of 
his  power  ever  to  enforce. 

Again  : With  the  error  in  the  deed  to  William 
Hayden  J ohn  Hayden  had  nothing  to  do ; the  mistake 
was  not  his,  but  that  of  Mary  Elmsley  and  of  William 
Hayden  also  ; nor  is  there  any  privity  between  them 
— each  purchased  a separate  property  ; and,  assuming 
William  Hayden’s  right  to  claim  a corrected  deed 
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1851.  from  Mary  Elmsley , it  does  not  follow  that  he  can 
require  John  Hayden  to  enforce  it  for  him  as  claiming 
Hayden.  under  the  same  person,  for  he  does  not,  as  I conceive,, 
claim  under  the  same  person  in  the  proper  meaning 
of  that  term,  for  the  two  do  not  claim  under  her  in 
respect  of  the  same  land — they  only  happen  to  derive 
their  titles  to  their  respective  properties  from  the 
same  individual. 

If  indeed,  William  Hayden's  divesting  himself  of 
his  legal  estate,  or  apparent  legal  estate,  would  ne- 
cessarily affect  his  rights  injuriously  as  against  the 
representatives  of  Mary  Elmsley,  there  would  them 
appear  to  be  more  reason  than  there  otherwise  would 
he  for  requiring  those  claiming  under  John  Hayden  to 
procure  a corrected  deed  to  William  Hayden.  Such 
a deed  as  the  plaintiffs  required  William  Hayden  to 
execute  would  probably  affect  his  rights  against 
judgment  Mary  Elmsley' s representatives  ; but  I apprehend  that 
an  instrument  properly  framed,  would  satisfy  John 
Hayden's  equity  against  him,  without  prejudicing  his 
rights  against  the  representatives  of  Mary  Elmsley , 
and  he  would,  I conceive,  be  entitled  to  retain  the 
deed  which  he  now  holds. 

I have  assumed  that  those  claiming  under  John 
Hayden  have  an  equity  against  William  Hayden  which 
they  can  enforce — either  upon  enforcing,  or  without 
enforcing  William  Hayden's  equity  against  the  repre- 
sentatives of  Mary  Elmsley.  I think  his  position  is 
that  of  a trustee,  for  those  claiming  under  John 
Hayden.  Mr.  Hill  in  his  treatise  on  trustees  has  this 
passage  : “ Wherever  the  circumstances  of  a trans- 
action are  such,  that  the  person  who  takes  the  legal 
estate  in  property  cannot  also  enjoy  the  beneficial 
interest,  without  necessarily  violating  some  estab- 
lished principle  of  equity,  the  court  will  immedi- 
ately raise  a constructive  trust  and  fasten  it  upon  the 
conscience  of  the  legal  owner  so  as  to  convert  him 


CHANCERY  REPORTS. 


579 


into  a trustee,  for  the  parties  who  in  equity  are  enti-  1851. 
tied  to  the  beneficial  enjoyment.” 

V. 

Hayden. 

This  passage  is  cited  with  approbation  by  Mr. 

Spence  in  his  treatise  on  equity  jurisprudence,  and 
enunciates  a principle,  applicable,  as  it  seems  to  me, 
to  the  relative  position  of  the  parties  to  this  suit. 

The  equity  of  the  plaintiffs  is,  as  I conceive,  wholly 
unconnected  with  the  circumstances  of  their  deriving 
title  to  their  property  from  the  same  person  as  Wil- 
liam Hayden  derives  title  to  his,  but  rests  upon  this — • 
that  the  legal  estate,  or  apparent  legal  estate  in  pro- 
perty to  which  the  plaintiffs  are  beneficially  entitled, 
is  however  derived  in  William  Hayden , and  by  reason 
of  its  being  so,  he  is  a trustee  for  the  plaintiffs. 

As  to  the  representatives  of  Mary  Elmsley  being 
necessary  parties  to  this  suit  in  order  to  William 
Hayden  having  his  rights  over  against  them,  thatJu^ment^ 
principle  can  only  apply  where  the  rights  over  are  in 
respect  of  the  same  subject  matter.  Here  they  are, 
as  appears  to  me,  of  a different  subject  matter. 

Upon  the  two  points  to  which  I have  adverted,  I 
have  the  misfortune  to  differ  from  the  views  of  the 
rest  of  the  court,  and  I cannot  therefore  help  distrust- 
ing the  correctness  of  my  own.  I have  thought  it 
right  to  state  shortly  the  difficulties  which  I have  felt 
in  the  way  of  my  concurring  with  them. 

Still  I think,  for  the  reasons  which  I have  given, 
that  when  the  plaintiffs  commenced  this  suit  they 
were  not  in  a position  in  which  they  could  properly 
file  their  bill,  and  for  that  reason  the  costs  of  tha 
suit  ought,  I think,  to  be  borne  by  them. 
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Cottle  v.  Cummings. 

Practice — Production  of  pleadings. 

October  29.  \yhere  it  is  required  to  produce  any  of  the  original  pleadings  filed  in 
this  court  before  any  other  court,  the  party  desiring  their  pi'oduction 
must  obtain  an  order  of  this  court  for  that  purpose. 

The  Registrar  of  this  court  had  been  served  with 
a subpoena  duces  tecum,  requiring  him  to  produce 
statement,  an(j  answer  fped  in  this  cause  before  the 

grand  jury  and  court  of  Oyer  and  Terminer  then 
sitting  at  Woodstock,  upon  a charge  for  perjury  pre- 
ferred against  the  defendant,  said  to  have  been  com- 
mitted by  him  in  his  answer  in  this  cause.  With 
this  subpoena  the  registrar  was  unable  to  comply 
and  now 

Mr.  Crickmore,  for  the  plaintiff,  upon  an  affidavit 
Argument,  shewing  that  such  charge  was  about  to  be  preferred 
against  Cummings,  and  that  it  was  necessary  that 
the  pleadings  mentioned  should  be  produced  before 
the  grand  jury  and  at  the  trial  of  the  indictment — 
moved  for  an  order  directing  the  Registrar  to  attend 
with  them  ; citing  as  authority  for  the  application 
Stratford  v.  Greene  (a):  but, 

Per  Curiam,  no  case  has  been  cited  to  shew  that 
the  Registrar  is  bound  to  attend  upon  a subpoena 
under  the  circumstances.  And,  assuming  him  to  be 
bound  to  attend,  he  would  not  be  authorised  to  with- 
draw from  the  files  the  papers  required  without  the 

Judgment. 

direction  of  the  court,  which  will  only  be  given 
upon  a proper  case  being  made  by  affidavit.  The 
court  takes  care  that  no  difficulty  is  thrown  in  the 
way  of  prosecutions  of  this  sort  ; they  are  essential 
to  the  ends  of  justice.  But  it  would  be  attended 
with  the  utmost  inconvenience  if  the  Registrar  of  the 
court  were  required  to  attend  upon  such  occasions. 
We  cannot  direct  that.  We  think,  however,  that  the 
object  of  the  plaintiff  will  be  attained  by  directing 
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an  order  to  be  drawn  up  authorising  the  Registrar  to  1851. 
transmit  the  pleadings  to  one  of  the  masters  extraor- 
dinary  resident  at  Woodstock,  with  instructions  for  Cummings. 
him  to  produce  them  before  the  grand  jury  and  on  the 
trial  of  the  indictment,  and  afterwards  to  be  returned 
to  the  Registrar  of  this  court  (a). 


Freeland  y.  Jones. 

Practice — Infants. 

On  a motion  for  the  appointment  of  a guardian  ad  litem,  under  the  21st 

order  of  May  1850,  the  court — Esten , V.  C.  dubitante — permitted  an  October  3L 
affidavit,  shewing  that  the  defendants  were  infants,  to  be  filed  after 
the  day  named  for  the  motion  to  be  heard. 

On  a former  day  a motion  had  been  made  for  the 
appointment  of  one  of  the  solicitors  of  this  court  as 
guardian  ad  litem , under  the  21st  order  of  May  1850- 
No  person  attended  on  behalf  of  the  infants ; but  as  it 
appeared  that  no  affidavit  shewing  that  the  defendants 
were  infants  had  been  filed,  the  court  declined  to  make 
the  order.  On  a subsequent  day,  Mr.  Brough,  for  the 
plaintiff,  renewed  the  motion,  having  since  the  matter 
was  mentioned  filed  the  requisite  affidavit  to  shew  the 
infancy  of  the  defendants.  The  motion  stood  over  for 
consideration  and  now — 

The  Chancellor. — When  the  motion  was  made,  I 
was  inclined  to  think  that  the  defect  could  not  beJud£ment* 
supplied.  We  have  repeatedly  refused  to  receive  such 
affidavits  when  the  relief  asked  by  the  motion  is  ad- 
verse. But  upon  reflection,  it  seems  to  me  that  this 
motion  is  of  a different  character.  It  is  not  adverse  : 
it  is  for  the  protection  of  the  infants.  But  for  the 
infancy  of  the  defendants  an  appearance  might  have 
been  entered  without  any  motion.  This  motion  is  for 
the  protection  of  the  infants ; and  the  object  of  the 
affidavit  being  merely  to  shew  that  the  defendants 


{a)  See  also  Thompson  v.  Crosth waite,  2 Y.  & J.  512;  Curtis  v.  — , 
1 Hogan,  132  ; Swift  v.  Quinlan,  ib.  : Jarvis  v.  White,  8 Ves.  313. 
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1851.  require  that  protection,  I think  that  the  affidavit  may 
be  now  received  and  the  order  made. 

V. 

Esten,  Y.  C. — I am  not  prepared  to  go  quite  the 
length  required  in  this  motion,  nor  have  I been  able 
to  satisfy  myself  that  motions  of  this  nature  stand  on 
any  different  footing  from  others ; however,  as  my 
brother  Spragge  concurs  in  the  views  expressed  by 
his  Lordship  the  Chancellor,  the  order  will  be  in  ac- 
cordance with  those  views. 

Per  Curiam. — Order  granted  as  moved  for. 


Prentiss  v.  Brennan  re  David  Peterson. 

September  5 Where  after  the  appointment  of  a receiver,  or  the  issuing  of  a seques- 
& October  3.  tration,  a question  with  persons  not  parties  to  the  suit  arises  on  an 
interlocutory  application  as  to  the  right  to  property  claimed  by  the 
receiver  or  sequestrators,  the  court  may  either  dispose  of  the  matter 
at  onc'e  upon  the  affidavits  filed,  or,  if  the  matter  is  not  ripe  for  de- 
cision, the  court  directs  such  proceedings  to  be  had  as  appear  on  the 
whole  best  fitted  for  the  determination  of  the  question  of  right. 

An  order  referring  it  to  the  Master  to  enquire  whether  a claimant  has 
any,  and  what  right  to  property  sequestered,  is  an  order  which  it  is 
quite  competent  for  thg  court,  if  it  chooses,  to  make. 

But  where  an  order  was  drawn  up  in  that  form  without  reference  to 
the  court,  the  court  on  the  application  of  the  claimant,  directed  the 
order  to  be  modified  by  adding  a direction  that  the  claimant  should 
be  examined  before  the  Master. 

. The  effect  of  a claimant’s  examination  de  interesse  suo , considered. 

Argument.  Mr.  C.  W.  Cooper,  on  behalf  of  the  claimant. 

Mr.  Mowat,  contra. 

1.  Smith's  Chancery  Practice,  450,  2d  Ed.  ; Em - 
pringham  v.  Short  (a),  Walker  v.  Bell  (b),  and  Dan- 
iels Chancery  Practice,  page  1271,  were  cited. 

The  judgment  of  the 'court  was  delivered  by — 

The  Chancellor. — The  receiver  in  this  cause 
October  3.  being  in  possession  of  certain  property  claimed  by 
David  Peterson , he  applied  on  the  7th  day  of  March 
judgment.  j.Q  examined  pro  interesse  suo. 


(a)  3 Hare,  470.  ( b ) 2.  M.  & Ad.  21. 
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An  order  bearing  that  date  was  subsequently 
drawn  up,  by  which  it  was  referred  to  the  Master  of 
this  court  to  enquire  and  state  whether  the  said  David 
Peterson  had  any,  and  if  any,  what  right,  title  or  in- 
terest in  the  premises  in  question. 

The  present  motion,  on  behalf  of  David  Peterson, 
asks  that  the  order  of  the  7th  of  March  may  be  res- 
cinded, and  that  the  claimant  may  now  be  permitted 
to  be  examined  'pro  interesse  suo. 

Mr.  Cooper  argued  that  the  order  of  the  7th  of 
March,  according  to  the  settled  practice,  should  have 
directed  either  a trial  at  law,  or  an  examination  of 
the  claimant  pro  interesse  suo.  He  contended  that 
the  order,  as  drawn  up,  would  prejudice  his  client, 
inasmuch  as  he  would  be  thereby  debarred  from 
availing  himself  of  his  own  testimony — a benefit  to 
which  he  would  be  entitled,  as  was  argued,  upon  an 
examination  pro  interesse  suo.  He  stated  that  he 
had  never  instructed  his  agents  to  consent  to  anyJudgment' 
other  course  than  an  examination  pro  interesse  suo ; 
and  that  they  had  in  fact,  consented  to  the  present 
order  under  a mistaken  impression  as  to  its  effect. 

No  discussion  took  place  when  the  matter  was 
originally  moved.  That  arose  probably  from  this 
circumstance  : That  a similar  question  had  been 

then  recently  before  us  in  this  suit,  upon  the  claim  of 
Elizabeth  Brennan.  Upon  that  occasion  the  court 
thought  that  the  question  of  right  would  be  disposed 
of  most  satisfactorily  by  a jury.  At  the  same  time 
a reference  to  the  Master  was  suggested,  as  possess- 
ing some  advantages,  and  that  course  was  finally 
adopted  by  the  election  of  the  parties.  Upon  the 
application  in  this  matter,  the  learned  counsel  on 
both  sides  stated  that  they  were  prepared  to  frame 
an  order  by  consent,  with  a view,  as  the  court  under- 
stood, of  avoiding  the  delay  and  expense  of  the  or- 
dinary proceedings  on  examinations  pro  interesse. 


1851. 


584 


CHANCERY  REPORTS. 


1851.  Of  the  jurisdiction  of  the  court  to  make  such  an 
order  as  was  drawn  up,  we  entertain  no  doubt. 

T. 

Upon  applications  of  this  sort,  the  court  either  dis- 
poses of  the  matter  at  once,  upon  the  affidavits  be- 
fore it ; or,  if  the  matter  appears  not  to  be  then  ripe  for 
decision,  the  court  considers  and  directs  such  pro- 
ceedings as  appear,  on  the  whole,  best  fitted  for  the 
determination  of  the  question  of  right.  Mr.  Daniel 
states  the  practice  tp  be  so,  in  express  terms  (a) ; and 
the  text  is,  in  our  opinion,  quite  warranted  by  the 
authorities. 

In  Dixon  v.  Smith,  (b),  Lord  Eldon  determined  the* 
right  in  the  first  instance.  It  was  there  argued  that 
the  court  had  not  jurisdiction  to  make  an  order  in 
favor  of  such  a claim,  without  subjecting  the  claim- 
ants to  an  examination  pro  interesse  suo.  But  the 
learned  judge  said : “ In  a clear  case,  the  court  will 
not  send  parties  into  the  Master’s  office,  merely  that 
Jud^em^- they  may  return  with  their  rights  as  plain  as  when 
they  went.  The  facts  are  not  disputed,  and  a ques- 
tion of  law  is  more  fitly  discussed  here  than  before  the 
master.” 

In  Empringham  v.  Short,  Sir  James  Wigram  says  : 
“ It  is  perfectly  clear  that  the  court  exercises  a discre- 
tionand  again — “The  court  sees  what  is  necessary 
to  be  done  in  order  to  try  the  question  of  right,  and  it 
then  puts  it  in  the  way  of  trial. 

j Russell  v.  The  East  Anglican  Railway  Go.  was. 
decided  by  the  Vice-Chancellor  Knight  Bruce,  and 
came  subsequently  before  Lord  Truro,  upon  appeal. 
In  disposing  of  the  argument  that  an  order  could  not 
properly  be  made  in  favor  of  the  application  without 
subjecting  the  applicants  to  an  examination  pro  in- 
teresse suo,  the  Vice-Chancellor  observed  (c),  “ I have 

( a ) I Danl.  C.  P.  646,  2nd  Eng.  Ed.  (6)  I Swan,  457.  ( c ) 14 
Jurist,  968. 
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know  such  cases  in  my  own  experience  dealt  with,  I 1851. 
had  almost  said,  in  every  conceivable  manner.  Now"^^^ 
here,  to  send  the  parties  into  the  Master  s office  with  Bren„aiu 
an  enquiry  pro  interesse  suo,  would,  I think,  be  a 
frivolous  waste  of  time.  There  appears  to  be  nothing 
to  enquire  about  which  the  court  is  not  as  competent 
to  decide  as  the  Master  would  be ; and  after  all,  the 
matter  might  be  brought  by  way  of  appeal  from  the 
Master  to  the  court.  I see  much  probable  evil  and  no 
advantage  in  sending  the  case  in  its  present  state  to 
the  Master’s  office  for  any  purpose  whatever.”  The 
Vice-Chancellor  in  that  case,  decided,  in  the  first  in- 
stance, in  favor  of  the  claim.  When  the  matter  came 
before  Lord  Truro,  he  also  decided  the  question  of 
right,  in  the  first  instance — but  against  the  claim.  He 
states  the  arguments  which  were  addressed  to  him  in 
these  words  : “ It  is  said  however,  on  the  other  side, 
that  even  supposing  the  petitioners  to  be  right,  still 
they  ought  not  to  have  the  relief  they  ask  in  the  pre- 
sent shape.  It  is  said  that  they  ought  to  file  a bill,  or  Judg^nen 
that  they  should  be  heard  pro  interesse  suo ; ” and, 
after  considering  the  authorities  at  some  length,  and 
more  particularly  Oouch  v.  Haworth  (a)  he  proceeds: 

“ The  principle  of  that  case — Gouch  v.  Haworth — and 
the  other  cases  to  which  I have  referred  is  this,  that 
where  the  court  has  granted  a receiver,  and  where  a 
writ  of  sequestration  has  issued — and  in  other  cases, 
where  an  application  can  be  made  which  can  bring 
distinctly  before  the  court  all  the  materials  which  the 
most  lengthened  and  expensive  enquiry  can  produce — 
it  is  the  duty  of  the  court  at  once  to  pronounce  its 
opinion.” 

We  entertain  no  doubt,  therefore,  that  it  would  have 
been  competent  for  the  court  to  have  pronounced,  on 
the  7th  of  March,  the  order  as  it  has  been  drawn  up, 
had  such  an  order  seemed  upon  consideration  expe- 
dient. But  that  question  was  not  submitted  to  us. 


(a)  3 Beav.  428. 
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1851.  The  order  was  framed  by  arrangement  between  the 
parties.  Had  the  question  been  submitted  to  us,  I 

Brennan,  think  I may  safely  say,  that  we  should  not  have  been 
disposed  to  pronounce  any  order  which  would  have 
had  the  effect  of  depriving  the  claimant  of  any  advan- 
tage in  the  assertion  of  his  rights,  which  would  have 
belonged  to  him  in  the  ordinary  course  of  proceeding. 
In  cases  of  this  sort,  out  of  the  ordinary  course,  it  is 
the  duty  of  the  court,  we  think,  to  facilitate  claimants 
as  far  as  possible  in  the  assertion  of  rights,  and  if  the 
order  now  objected  to  do  in  fact  subject  the  present 
applicant  to  any  disadvantage — and  such  seems  to  us 
to  be  the  case  to  some  extent — then,  the  general  mis- 
understanding under  which  the  parties  are  shewn  to 
have  acted  is  such,  we  think,  as  to  make  it  proper  that 
the  matter  should  be  now  set  right. . 

judgment.  But,  while  we  think  that  the  order  should  be  modi- 
fied to  some  extent,  we  can  by  no  means  accede  to  the 
general  proposition  advanced  by  the  learned  counsel 
upon  the  argument.  He  assumed,  as  we  understood, 
that  an  examination  of  this  sort  is  ordered  for  the 
exclusive  benefit  of  the  examinant,  and  that  when 
taken,  it  is  to  be  treated  as  evidence  in  his  favor,  until 
displaced. 

The  practice  upon  this  point  is  certainly  somewhat 
obscure ; but  the  propositions  laid  down  have  not 
been  sustained  by  any  authority,  and  are,  in  my  opi- 
nion, irreconcileable  with  principle.  This  sort  of 
examination  should  be  considered,  perhaps,  rather  as 
proceeding  for  the  benefit  of  the  plaintiff,  to  enable 
him  to  test  the  truth  of  the  case  advanced,  than  as  a 
step  directed  with  any  view  to  the  establishment  of 
the  claimant’s  title.  Mr.  Smith  (a),  in  speaking  of  the 
practice  on  this  subject,  says  : “ It  would  appear  that 


(a)  I Smith,  C.  P.  451,  2nd  Ed. 
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a person  interested  in  property  seized,  either  by  1851. 
sequestration  or  by  a receiver,  has  two  remedies ; one 
is  an  application  to  be  examined  pro  interesse  suo,  P,rfJ;aT1i 
which  is  granted  unless  a clear  case  is  made  out  by 
the  other  party  that  the  claim  is  delusive.  The  other 
course  is  for  restitution  of  the  goods  without  going 
before  the  Master.  This  last  application  may  be  de- 
termined on  the  evidence,  but  can  I think  seldom  be 
granted,  as,  if  granted  without  a reference,  the  party 
loses  the  benefit ■ of  examining  the  claimant,  which 
appears  essential  to  the  justice  of  the  case  ” 

The  claimant  must  be  supposed  to  have  stated  his 
case  upon  the  original  affidavit,  in  the  way  most 
favorable  to  his  own  interests ; must  not  the  subse- 
quent examination,  upon  interrogatories,  be  regarded 
from  the  nature  of  the  thing  as  a proceeding  for  the 
protection  of  the  plaintiff,  rather  than  for  the  benefit  Judgment, 
of  the  claimant  ? Such  certainly  would  seem  to  be 
the  understanding  of  the  profession.  Russell  v.  The 
East  Anglian  Railway  Go.  was  argued  on  behalf  of 
the  plaintiff  by  Sir  F.  Kelly,  Mr.  Bethell  and  other 
eminent  counsel.  They  contended  (a)  that  the  Vice 
Chancellor  Knight  Bruce  had  decided  the  case  in 
favor  of  the  claimant,  without  having  had  recourse 
to  the  only  mode  in  which  it  could  have  been  so  ad- 
judicated properly — namely,  by  giving  the  party 
leave  to  obtain  an  order  upon  notice,  to  be  examined 
pro  interesse  suo.  That  is,  as  I understand  the  argu- 
ment, that  the  learned  Vice  Chancellor  had  decided 
the  question  of  right  in  favor  of  the  claimant,  with- 
out having  subjected  him  to  the  examination  upon 
interrogatories  required  by  the  practice  for  the  plain- 
tiff's protection.  Mr.  Roll,  on  behalf  of  the  claimants, 
argued  ( b ),  that  all  the  facts  being  before  the  court, 
the  question  ought  to  be  then  decided,  and  that  the 


(a)  3 Mack.  & Gor.  106.  ( b ) Page  133. 
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1851.  'petitioners  ought  not  to  be  required  to  go  in  before  the 
Master  to  be  examined  pro  interesse” 

V. 

rennan.  Again  : The  general  rule  certainly  is,  that  an  ex- 
amination is  evidence  against  the  examinant,  not  in 
his  favor;  and  no  authority  has  been  cited,  neither 
has  any  principle  been  suggested  for  giving  to  this 
peculiar  examination  an  effect  different  from  that 
which  would  belong  to  an  ordinary  examination. 

We  have  made  these  observations  for  the  purpose 
of  limiting  our  assent  to  the  propositions  advanced, 
and  not  with  any  view  of  defining,  beforehand,  the 
effect  to  be  given  by  the  Master  to  the  examination 
when  taken.  For  the  purpose  of  the  present  'appli- 
cation, we  assume  that  such  an  examination  might 
weigh  to  some  extent  for  some  purpose,  and  if  ca- 
pable of  effect  to  any  extent,  for  any  purpose,  then, 
we  think,  that  the  order  of  March  ought,  under  the 
judgment,  circumstances  of  this  case,  to  be  modified  so  as  to 
secure  the  applicant  from  being  deprived  of  any 
advantage  he  would  have  had  under  the  ordinary 
mode  of  proceeding. 

That  it  would  be  competent  to  the  Master  to  ex- 
amine these  parties  under  the  order  as  it  now  stands, 
seems  clear  (a).  But  something  further  is  wanting. 
To  place  the  claimant  in  the  precise  situation  he 
would  have  occupied,  the  order  ought,  it  would  seem, 
to  direct  that  he  be  examined  before  the  Master,  and 
to  that  extent  we  are  of  opinion  the  motion  ought 
to  succeed. 

That  portion  of  the  application  which  seeks  that 
the  matter  should  be  referred  to  Mr.  Burrows , cannot 
be  granted.  It  is  established  by  the  affidavits,  we 
think,  that  there  was  an  agreement  to  that  effect. 
Mr.  Cooper  has  sworn  that  it  was  so  arranged,  not 


(a).  loth  order  of  January  1851. 
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only  with  Mr.  Mowat,  but  also  with  Mr.  Hill,  the  1851. 
plaintiff’s  solicitor.  Mr.  Hill  makes  no  affidavit,  ^p^tiaT 
.and  Mr.  Mowat  only  says  that  it  is  his  impression  Brennan, 
that  the  matter  was  left  open.  But,  assuming  the 
agreement  to  be  established,  we  have  no  power  to 
carry  it  into  effect.  Whether  such  a reference  would 
be  proper,  even  with  the  assent  of  all  parties,  may 
well  be  doubted.  But  Mr.  Mowat  refuses  to  con- 
sent, and  it  is  quite  clear  that  we  have  not  power  to 
make  an  adverse  order  referring  a matter  of  this  sort 
to  any  other  person  than  a Master  of  the  court. 

Should  the  reference  then  be  to  the  Master  here,  or 
at  Kingston  ? The  bill  has  been  filed  here,  and  the 
reference,  I apprehend,  ought  to  be  prima  facie  to  the 
Master  here.  No  case  has  been  made  requiring  a 
different  order.  Indeed,  there  would  seem  no  longer 
any  foundation  for  such  an  application,  the  parties 
having,  as  I understand,  come  to  an  agreement  to  Judgment 
have  the  evidence  taken  before  Mr.  Barrows.  The 
evidence  having  been  disposed  of,  the  convenience 
of  the  respective  solicitors  would  seem  to  be  the  only 
remaining  consideration,  and  that  clearly  would 
afford  no  ground  for  depriving  the  plaintiff  of  his 
prima  facie  right  to  have  the  reference  directed  to 
the  Master  here. 

. The  order  of  -the  7th  of  March  must  be  amended 
by  inserting  in  it  a direction  to  the  Master  to  examine 
the  claimant,  but  that  must  be  upon  payment  of  costs 
inasmuch  as  'the  application  has  been  rendered  ne- 
cessary by  his  own  neglect. 

Similar  orders  must  be  pronounced  on  the  several 
applications  of  Paul  C.  Peterson,  Elizabeth  Bren- 
nan and  Eliza  Brennan. 
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Re  Browne — a Bankrupt. 


September 
30  and 
October  17. 


Statement. 


Appropriation  of  payments — Parol  evidence. 

A creditor  who  takes  a mortgage  from  his  debtor  for  2000/.  (part  of  a 
debt  of  2414/.  18*.  1 id.)  and  afterwards  renders  accounts,  commenc- 
ing with  the  balance  of  2414/.  i8j.  ii d.,  and  taking  no. notice  of  the 
mortgage  for  2000/.,  and  in  such  accounts  credits  (without  any  ob- 
jection by  the  debtor)  sums  received  after  the  mortgage  given,  but 
before  it  fell  due  : Held , that  this  proved  an  appropriation  of  such 

sums  toward  payment  of  the  original  debt,  including  that  part 
of  it  which  was  secured  by  mortgage. 

In  those  cases  in  which  parol  evidence  is  admissible  to  control  the  legal 
operation  of  a deed,  no  effect  can  be  given  to  such  parol  evidence  if 
it  is  contradictory  or  its  accuracy  is  involved  in  doubt. 

On  the  matter  being  referred  back  to  the  commis- 
sioner^), be  had  retaken  the  evidence  and  again  found 
a sum  exceeding  1000Z.  still  due  Messrs.  H.  & S. 
Jones  on  the  mortgage  security;  founding  his  deci- 
sion mainly  on  the  case  of  Hennker  v.  Wigg  (6).. 
From  this  decision  the  second  mortgagees  again 
appealed. 

Mr.  R.  P.  Crooks  and  Mr.  Turner  for  the  appel- 
lants. 


Argument. 


Mr.  A.  Q.  McLean  and  Mr.  Strong  for  the  respon- 
dents, contended  that  as  the  mortgage  was  given,, 
not  for  any  ascertained  balance,  no  settlement  of  ac- 
counts having  been  come  to  previously  to  its  execu- 
tion, it  must  be  looked  upon  as  having  been  given  to 
the  Messrs.  Jones  to  secure  any  balance  that  might 
be  afterwards  ascertained  to  be  due  from  the  bank- 
rupt to  them  on  a final  adjustment  of  the  accounts 
between  the  parties ; indeed  Welch  and  Browne , the 
agents  of  the  respondents  and  the  bankrupt,  both 
swear  that  they  understood  the  arrangements  to  be 
entered  into  with  that  view ; and  it  appears  that  no 
subsequent  advances  were  ever  made  by  the  respon- 
dents to  the  bankrupt,  except  upon  the  production 
and  assignment  of  warehouse  receipts  for  produce 


[a)  See  ante,  p.  III.  (£)  4 A.  & E.,  N.  S.  792. 
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shipped  to  them.  Now,  although  the  mortgage  may  1851. 
not  have  been  drawn  in  such  a way  as  expressly  to 
cover  any  floating  balance,  still  the  effect  of  that  in- 
strument may  be  controlled  by  the  parol  evidence 
which  has  been  adduced.  Pease  v.  Hirst  (a)  shews 
that  this  can  be  done.  They  also  referred  to  Story’s 
Equity  Jurisp.  sec.  59  b. ; Smith’s  Mer.  Law,  539, Argument- 
Am.  ed. ; Bowyer  on  Civil  Law,  251-2;  Price  v. 
Moulton  (b). 

For  the  appellants,  it  was  contended  that  the  un- 
derstanding of  Welch  and  Browne  as  to  the  arrange- 
ment, could  not  have  the  effect  of  making  an  agree- 
ment for  the  creditors,  who,  it  could  not  be  disputed, 
had  a perfect  right  to  apply  the  payments  in  any 
manner  they  thought  proper,  and  having  applied 
them  in  the  manner  shewn,  it  is  clear  that  even  had 
any  agreement  to  the  effect  contended  for  really 
existed,  this  subsequent  treatment  of  the  matter 
would  have  countervailed  such  agreement ; but  no 
such  agreement  was  in  fact  made,  and  the  accounts 
rendered  to  the  bankrupt  shew  what  the  real  inten- 
tion of  the  parties  was. 

The  judgment  of  the  court  was  delivered  by — 

The  Chancellor. — Upon  the  hearing  of  a pre- 
vious petition  of  appeal  in  this  bankruptcy,  we  were  0ctober  17- 
of  opinion,  upon  the  facts  then  appearing,  that  the  Judf?rnent. 
account  of  the  Messrs.  Jones  had  been  taken  upon 
an  erroneous  principle ; but,  as  there  was  not  before 
us  evidence  sufficient  to  warrant  any  final  order,  the 
case  was  referred  back,  that  further  evidence  might 
be  taken  and  the  whole  matter  reconsidered. 

The  conclusion  of  the  learned  commissioner  upon 
the  evidence  adduced  on  that  further  reference,  is 
identical  with  that  which  he  had  formerly  drawn, 
namely : That  there  is  still  due  to  the  respondents^ 


(a)  io  B.  & C.  122.  (b)  15  Jur.  228. 
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R e Browne. 


Judgment. 


on  foot  of  the  mortgage  security,  the  sum  of  1087£. 
3s.  6d. ; and  the  present  appeal  is  from  that  finding. 

The  general  features  of  the  case  remains  unchanged, 
and  the  rights  of  the  respondents  are  now  rested, 
by  counsel,  upon  arguments  similar  to  those  formerly 
advanced.  It  is  argued,  in  the  first  place,  that  the 
simple  contract  debt  to  the  extent  of  2000£.  had 
merged  in  the  higher  security ; that  the  mortgage 
debt  was  not  payable  until  January  1849 ; and  that 
the  Messrs.  Jones , having  therefore  no  authority  or 
right  to  apply  the  accruing  payments  in  discharge  of 
that  debt,  they  must  of  necessity  be  applied  in  dis- 
charge of  the  recent  unsecured  advances,  leaving  the 
whole  balance  due  upon  the  mortgage.  It  is  said, 
secondly,  that  it  is  established  by  the  evidence,  either 
that  this  mortgage  was  given  to  secure  the  floating 
balance,  or  that  the  after  payments  were  in  fact  ap- 
propriated to  discharge  the  after  advances ; and  that 
in  either  event,  the  sum  reported  remains  still  due 
upon  part  of  the  mortgage. 

I have  considered  attentively  the  evidence  now 
before  us — the  elaborate  judgment  of  his  Honor— 
and  the  numerous  authorities  cited,  and  cannot  say 
that  I entertain  any  doubt,  either  as  to  the  law  or 
facts  connected  with  the  case. 

But  before  proceeding  to  state  the  grounds  of  our 
judgment,  I will  advert  for  a moment  to  the  general 
nature  of  the  question  before  us,  about  which  some 
misapprehension  appears  to  me  to  have  arisen. 
This  is  not  a question  between  the  Messrs.  Jones  and 
the  bankrupt.  It  is  not  a question  whether  the  appli- 
cation of  the  law  will  contravene  the  intention  of  the 
parties  to  that  contract,  and  lead  to  conclusions  “ pal- 
pably unjust,”  as  has  been  supposed.  Such  conse- 
quences may,  no  doubt,  at  times  follow  the  strict 
application  of  any  rule  of  law,  no  matter  how  just.  So 
long  as  our  legal  rights  are  determined  according  to 
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certain  known  rules,  their  strict  application  must  1851. 
affect  injuriously  those  who  neglect  their  observance. 

And  in  such  cases  it  is  considered,  necessarily  and 
wisely  considered,  that  the  law  must  be  maintained, 
notwithstanding  the  hardship  of  the  individual  case. 

The  law  must  not  be  bent  and  its  efficiency  impaired 
to  avert  such  consequences. 

But  that  is  not  the  alternative  in  this  case.  The 
question  here  is  between  innocent  purchasers — the 
appellants  and  respondents — upon  one  of  whom  the 
loss  must  fall.  If  the  elder  mortgage  has  been  in 
fact  paid  off,  I know  of  no  principle  of  justice  upon 
which  we  should  desire  to  keep  it  on  foot  to  the  pre- 
judice of  the  subsequent  incumbrancer.  In  whatever 
proportion  the  law  is  strained,  or  the  facts  wrested,  in 
favor  of  either,  law  and  fact  are  bent,  to  the  same 
extent,  in  opposition  to  the  just  claims  of  the  other,  judgment. 

The  question  before  us,  then,  is  simply  this : Has 
this  mortgage  been  paid,  or  has  it  not  ? What  facts 
are  fairly  deducible  from  the  evidence  ? and  what  is 
the  rule  of  law  as  applicable  to  those  facts  ? 

Had  the  question  of  fact  depended  upon  the  evi- 
dence of  the  bankrupt,  our  position  would  probably 
have  been  one  of  considerable  embarrassment.  He 
was  examined  on  three  occasions.  Of  tho^e  exami- 
nations, the  learned  commissioner — who  had  the  ad- 
vantage of  being  present — has  remarked,  that  the 
second  examination  “differs  materially  from  his  former 
testimony,”  and  the  third  “differs  materially  from  that 
given  by  him  on  either  of  the  former  occasions.” 

The  bankrupt’s  first  examination  we  have  not  seen. 

The  learned  commissioner  has  expressed  his  concur- 
rence in  the  conclusions  which  we  drew  from  the 
second.  Whilst  the  third  examination— after  our 
opinion  had  been  pronounced,  and  after  the  effect  of 
the  evidence  had  been  discussed — has  been  such  as 
1 M 
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1851.  to  justify  the  directly  opposite  conclusion  drawn  from. 

by  the  learned  judge. 

It  would  have  been  difficult  to  have  satisfied  our- 
selves that  evidence  of  such  a character — discrepant  to 
that  extent,  and  in  such  material  particulars — could 
have  been  acted  on  safely,  for  any  purpose.  But 
there  is  another,  and  as  it  seems  to  me,  most  mate- 
rial objection  to  this  testimony,  which  appears  to  have 
escaped  observation.  The  last  examination  is  quite 
inconsistent  with  itself.  The  second  examination 
amounts  in  effect  to  this — that  the  mortgage  had 
been  given  to  secure  a specific  debt  then  due,  “ and 
for  no  other  consideration  while  the  after  payments 
were  to  be  applied  to  after  advances,  as  the  bank- 
rupt understood,  although  he  did  not  recollect  that 
anything  had  been  said  upon  the  subject.  That  was 
consistent  with  itself — probably  true.  But  the  last 
judgment,  examination  describes  this  mortgage  as  given  to  se- 
cure “ any  balance  found  due  from  time  to  time  from 
the  bankrupt,”  and  yet,  with  strange  inconsistency, 
re-asserts  the  agreement  to  apply  recent  payments  to 
recent  advances.  Now  these  two  things  appear  to 
me  quite  incompatible.  If  the  mortgage  was  given 
to  secure  the  floating  balance,  is  not  that  quite  incon- 
sistent with  the  agreement  to  apply  subsequent  pay- 
ments to  new  advances  ? Under  such  an  agreement 
there  would  be  no  floating  balance  to  be  secured  ; 
that  would  only  arise  upon  the  application  of  the 
new  payments  to  the  old  debt. 

But,  although  these  agreements  would  be  equally 
beneficial  to  the  mortgagee  in  the  result,  that  result 
would,  nevertheless,  be  attained  in  wa}^s  quite  oppo- 
site— in  the  one  case,  by  the  application  of  the  new 
payments  to  the  old  debt;  in  the  other  case,  by  taking 
care  that  they  should  not  be  so  applied.  No  two 
agreements  could  well  have  been  more  inconsistent. 
They  can  hardly  have  co-existed ; yet  the  bankrupt 
is  assumed  by  his  Honor  to  have  affirmed  both. 
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Without  entering  into  any  more  minute  investiga-  1851. 
tion  of  the  evidence,  I think  I may  say  that  any  con- 
elusion  based  upon  it  as  to  the  actual  agreement  of 
these  parties,  would  be  felt  to  be  highly  unsatisfac- 
tory. The  legitimate  conclusion  is,  perhaps,  that  no 
agreement  had  been  entered  into  upon  the  subject. 

But,  however  that  may  be,  thus  much  may  be,  1 
th$$i:,  confidently  affirmed,  that  it  would  be  quite 
unsafe  upon  such  testimony  to  neutralize  or  control 
the  effect  of  the  written  evidence  in  the  case. 

It  is  said,  however,  that  the  mode  of  dealing  be- 
tween these  parties  is  sufficient  to  corroborate  the 
evidence  of  the  bankrupt,  if  not  to  warrant  the  court 
in  inferring  the  agreement  to  which  he  has  deposed. 

I do  not  feel  the  force  of  either  argument.  The  ar- 
rangement that  the  Messrs.  Jones  would  accept  the 
bankrupt’s  drafts  only  upon  the  deposit  of,  and  in 
proportion  to  the  warehouse  receipts,  would  have 
been,  as  it  seems  to  me,  a very  reasonable  arrange-  Judgment 
ment  at  the  very  outset  of  their  business  connection. 

Messrs.  Jones  might  fairly  have  said,  we  will  accept 
your  drafts,  but  only  in  proportion  to  the  business 
with  which  you  entrust  us,  and  upon  having  the 
immediate  control  of  the  property  to  be  consigned. 

And  in  the  actual  circumstances  of  this  case — after 
the  execution  of  the  mortgage — nothing  can  be  more 
natural  than  that  the  Messrs.  Jones  should  exact 
some  such  terms.  They  may  very  reasonably  have 
said  to  the  bankrupt,  your  transactions  of  1847  have 
resulted  in  a large  balance  against  you  ; having  now 
secured  that,  our  future  dealings  must  be  upon  more 
equitable  terms.  But  such  an  arrangement  might 
have  been  entered  into  originally,  and  may  in  fact 
have  been  entered  into  after  the  execution  of  the 
mortgage,  without  the  slightest  reference  to  the 
ultimate  application  of  the  moneys  to  be  realized.  I 
can  discover  nothing  in  it  from  which  any  intention 
as  to  such  ultimate  application  is  to  be  inferred. 
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1851.  Looking  at  the  written  evidence,  then,  the  deed  in 
terms  secures  a specific  sum  of  2000Z.  and  not  the 
floating  balance.  Now,  without  controverting  the 
proposition  of  the  learned  commissioner,  that  parol 
evidence  is  admissible  for  the  purpose  of  converting 
this  mortgage  into  a continuing  security — although  I 
do  not  mean  to  assent  to  it  (a) — still,  assuming 
that  to  be  so,  it  must  be  admitted,  I presume,  that, 
in  determining  the  intention  of  these  parties,  their 
solemn  deed  upon  the  subject  would  be  very  cogent 
evidence,  under  any  circumstances.  To  assume 
these  parties  to  have  had  an  intention  different 
from  that  expressed  in  the  deed,  upon  the  parol  evi- 
dence laid  before  us,  would  be  in  my  opinion  quite 
unwarrantable. 

It  is  argued  however,  that  the  simple  contract  debt 
^ t having  merged  in  the  higher  security,  and  payment 
thereof  having  been  postponed  until  the  first  of  Janu- 
ary 1849,  the  conclusion  is  inevitable,  that  the  parties 
must  have  intended  to  apply  the  subsequent  payments 
to  the  only  debt  then  due — the  subsequent  advances. 
We  need  not  now  consider  the  question  of  merger, 
because,  assuming  the  law  to  be  as  stated  (6),  it  is 
quite  obvious  that  it  was  competent  to  the  parties  to 
treat  the  simple  contract  debt  as  still  subsisting,  and 
the  mortgage  as  a collateral  security  only. 

It  being  competent  to  the  parties  then,  so  to  deal 
with  this  security,  it  is  established,  incontrovertibly, 
I think,  by  the  documents  before  us,  that  such  was 
the  course  actually  pursued.  In  the  accounts  deliv- 
ered from  time  to  time  by  the  Messrs.  Jones  to  the 
bankrupt,  the  debits  are  entered  in  this  way : The  first 
column  states  the  date  when  the  sum  became  due — 
the  second,  the  amount — the  third,  the  number  of 

{a)  Coote  on  Mortgages,  429  ; 1 Powell  on  Mortgages,  534  ; 1 Ad- 
dison on  Contracts,  354-5.  ( b ) Price  v.  Moulton,  15  Jurist,  228.  Nor- 

folk Railway  Co.  v.  McNamara,  3 Ex.  628  ; Holmes  v.  Bell,  3 M. 
& G.  213. 
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days  for  which  interest  is  to  he  calculated — and.  the  1851. 
fourth,  the  amount  of  interest.  In  the  account  deliv- 
ered  on  the  30th  of  April  1848,  the  first  item  on  the 
debit  side  is  the  balance  of  2414 1.  18s.  llcZ. ; it  is 
stated  to  have  become  due  on  the  31st  of  August 

1847,  and  9 61.  9s.  4>d.  is  charged  as  interest  upon  that 
sum  for  243  days.  At  the  foot  of  that  account  there 
is  this  entry : 

“Balance  in  favor  of  H.  Jones  & (7o.Jas  cash,  30th 
April  1848,  1808Z.  17s.  2d” 

Again  : In  the  account  delivered  on  the  30th  June 

1848,  the  first  item  on  the  debit  side  is  the  balance 
of  the  former  account,  1808 1.  17 s.  2d,  due  on  the  30th 
of  April  1848,  upon  which  the  interest  is  charged  at 
18Z.  2s.  9d  for  61  days;  and  at  the  foot  of  that  ac- 
count there  is  this  entry  : 

“Balance  in  favor  of  H.  Jones  & Co.  on  transac- 
tions of  1847,  as  cash,  1221£.  13s.  0 d”  judgment. 

Lastly  : In  the  account  delivered  on  the  31st  of 
July,  the  first  item  is  the  balance  of  the  last  account 
debited  as  due  on  the  30th  of  June,  and  interest  is 
charged  thereon  for  3 0 days.  At  the  foot  is  an  entry 
similar  to  that  extracted  from  the  two  preceding  ac- 
counts. It  is  quite  obvious  therefore  that  these  par- 
ties dealt  with  the  simple  contract  debt  as  still  exist- 
ing, and  treated  the  mortgage  as  only  collateral  secu- 
rity. It  would  have  been  quite  absurd  otherwise  to 
have  entered  the  different  balances  as  debts  then  due,, 
and  charged  compound  interest  in  the  way  that  has 
been  done  in  these  accounts,  the  mortgage  having 
only  provided  for  the  payment  of  the  principal  and 
simple  interest  on  the  1st  of  January  1849. 

But,  not  only  did  these  parties  treat  the  balance  of 
September  1847  as  a still  subsisting  simple  contract 
debt,  but  they  in  fact  appropriated  the  subsequent- 
receipts  to  its  liquidation.  The  account  of  the  30th 
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1851.  of  April  1848,  as  I have  before  shewn,  brings  down  a 
rTIbtow^  balance  0f  1808?.  17s.  2d.  in  favor  of  H.  Jones  &^Co., 
Now  that  account  is  utterly  inconsistent  with  the 
supposed  agreement,  to  apply  all  receipts  subsequent 
to  the  mortgage,  in  liquidation  of  the  new  advances. 
At  the  time  it  was  delivered  there  were  outstand- 
ing acceptances  of  H.  Jones  & Co. — as  is  men- 
tioned in  a memorandum  at  the  foot  of  that  ac  - 
count— to  the  amount  of  750?.  Had  there  been  any 
such  agreement  as  that  alleged,  the  credits,  instead 
of  having  been  appropriated  so  as  to  reduce  the  old 
balance  from  2414?.  18s.  11c?.  to  1808?.  17s.  2c?.,  as 
was  done,  would  have  been  retained  to  meet  the  new 
drafts. 

It  may  be  argued  however,  that  the  account  in 
question  could  not  have  been  framed  in  any  other  way, 
the  bills  to  which  I have  alluded  having  been  at  that 
period  current.  It  is  alleged,  as  I understand  the 
judgment,  argument,  that  the  drafts  were  accepted  on  the  faith 
of  certain  warehouse  receipts,  and  that  the  property 
represented  by  these  receipts,  or  the  proceeds  of  it, 
was  appropriated,  as  well  by  the  course  of  dealing, 
as  by  express  agreement,  to  the  payment  of  those 
advances.  The  account,  as  made  out,  is  unquestion- 
ably, quite  inconsistent  with  any  such  agreement. 

But  all  doubt  upon  this  subject  has  been  removed 
by  the  account  of  the  30th  of  June  following.  At 
that  date,  two  of  the  four  drafts  to  which  I have  allu- 
ded had  been  paid.  The  others  fell  due  a few  days 
later.  Yet  the  account  to  which  I refer,  appropriat- 
ing all  the  receipts  subsequent  to  the  last  account  to 
the  liquidation  of  the  old  debt,  bringing  down  a bal- 
ance of  1221?.  13s.  0c?.,  and  as  if  to  avoid  all  possi- 
bility of  question,  that  entry  is  in  these  words : 

“ Balance  in  favor  of  H.  J ones  & Co.  on  transac- 
tions of  1847,  as  cash,  1221?.  13s.  Qc?.” 

Now,  irrespective  altogether  of  the  rule  in  Clayton's 
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case,  I am  quite  at  a loss  to  conceive  how  the  Messrs.  1851 
Jones  could  have  more  expressly  appropriated  all  the^-^^ 
moneys  \tfhich  had  been  received  by  them  at  the  date 
of  that  account.  Suppose  no  accounts  had  been 
delivered,  but  that  instead,  Messrs.  Jones  had  written 
to  say  that  they  had  applied  everything  received  up 
to  that  date  to  the  transactions  of  1847,  and  that 
there  remained  due  to  them  on  foot  of  those  trans- 
actions 122l£.  13s.  0 d. ; could  they  have  been  heard  to 
say  to  subsequent  incumbrancers  that  the  mortgage 
had  not  been  paid  to  that  extent.  If  such  a statement 
would  not  have  proved  payment,  I know  not  what 
evidence  would  have  been  sufficient.  But  that  has  been 
done  here  and  something  more,  because  the  accounts 
presented  show  distinctly  the  manner  in  which  the 
result  has  been  arrived  at. 

But  the  accounts  furnished  have  a further  effect, 
as  it  seems  to  me.  They  not  only  prove  an  express 
nppropiation  of  all  receipts  up  to  the  30th  of  June,  Judj?ment. 
but  they  further  establish,  and  I think  conclusively, 
the  applicability  of  the  rule  in  Clayton's  case  to  the 
remaining  accounts.  Any  inference  which  might 
have  been  drawn  from  the  course  of  dealing  between 
these  parties — any  weight  which  might  have  been 
attributed  to  the  parol  evidence,  is  neutralized  by 
incontrovertible  evidence  which-  establishes  that 
these  parties  acted  in  a way  quite  irreconcileable 
with  the  supposed  agreement,  from  September  1847 
to  June  1848.  What  is  the  fair  result  of  all  the 
evidence  ? Was  there  or  was  there  not  such  an 
agreement  as  that  contended  for  ? I cannot  say  that 
I have  any  doubt  as  to  the  answer  to  be  returned  to 
this  question  upon  the  evidence.  And  if  the  evi- 
dence fairly  construed,  negatives  the  supposed  agree- 
ment, is  there  any  _ principle  upon  which  we  should 
be  warranted  in  drawing  an  arbitrary  inference,  con- 
trary to  the  evidence,  in  favor  of  either  of  these 
parties. 
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1851.  Inasmuch  then,  as  we  have  not  before  us  evidence 
of  sufficient  weight  to  establish  any  agreement  upon 
which  this  case  should  be  excepted  from  the  rule  in 
Clayton' s case,  and  inasmuch  as  no  facts  exist  here 
upon  which  such  an  agreement  can  be  properly  in- 
ferred, we  are  of  opinion  that  the  balance  of  1221£.  has 
been  paid,  and  that  there  is  therefore  nothing  due  to 
the  Messrs.  Jones  on  foot  of  the  mortgage. 


Judgment. 


It  will  have  been  perceived  that  the  cases  princi- 
pally relied  upon  by  his  Honor,  and  pressed  in  argu- 
ment here — Taylor  v.  Kymer  (a),  Henniker  v.  Wigg 
(6),  do  not  seem  to  us  to  apply.  Neither  of  those 
cases  question  the  law  laid  down  by  Sir  William, 
Grant.  In  both,  evidence  existed,  or  was  supposed 
to  exist,  of  an  agreement  for  a special  appropria- 
tion. In  Henniker  v.  Wigg — assuming  the  admis- 
sibility of  the  evidence,  upon  which  I express  no 
opinion — it  was  of  the  strongest  character ; the 
distinct  admission  of  the  parties  to  be  affected.  And 
in  Taylor  v.  Kymer,  the  facts  had  a strong  tendency 
to  establish  the  conclusion  drawn  from  them.  But 
no  such  evidence  exists  in  the  present  case,  and  the 
petitioners  are  therefore,  in  our  opinion,  entitled  to 
succeed. 


Order.  That  the  order  made  in  this  matter  by  the  Judge  of  the  County 

Court  of  the  united  counties  of  Northumberland  and  Durham,  and 
bearing  date  &c. , in  so  far  as  the  same  relates  to  the  mortgage  security 
of  Henry  Jones  and  Sidney  Jones,  be  varied,  by  declaring  that  the 
mortgage  of  the  said  Henry  Jones  and  Sidney  Jones  has  been  satisfied  v 
And  it  is  ordered,  that  the  premises  be  forthwith  sold  by  and  under 
the  direction  of  the  said  Judge,  and  that  the  proceeds  of  the  said  sale 
be  applied  in  payment  of  the  principal  money,  interest  and  costs  due 
upon  the  other  mortgages,  according  to  their  priority. 


(a)  3 B.  & Ad.  320.  (b)  4 Q.  B.  792. 
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Willard  y.  McNab. 

Mortgage — Parol  evidence. 

In  a suit  by  the  representatives  of  A.  against  the  representatives  of  C.  July  1st  and 
parol  evidence  was  offered,  which  clearly  proved  that  A.  and  B.  had  ?8cJj°ber 
agreed  to  exchange  properties,  B.  paying  A.  74/.  12 s.  6d.  for  differ-  2 ' 

ence  of  value  ; that  B.  had  conveyed  his  property  to  A. , and  after  the 
arrangement  was  completed,  A’s  property  had  been  conveyed  to  C. 
by  B.  as  a security  for  the  74 1.  12 s.  6d.  which  C.  undertook  to  pay 
. A.  in  goods  ; and  it  appeared  from  C.’s  books  that  he  had  charged 
the  74/.  12 s,  6d.  to  B.,  and  credited  and  afterwards  satisfied  the  same 
amount  to  A.,  and  had  credited  the  rents  to  B.,  and  charged  him  with 
the  repairs  of  the  premises  : and  letters  written  by  C.  were  also  in 
proof,  which  indicated  the  existence  of  some  agreement ; respecting 
the  property.  Held — that  the  parol  evidence  was  admissible  : and 
it  appearing  that  the  debt  had  been  paid,  the  defendants  were  declared 
trustees  of  the  property  in  question  for  the  plaintiff. 

The  bill  in  this  case,  as  amended,  was  by  Julia 
Willard , the  widow  and  devisee  of  Charles  Willard 
deceased,  against  Harriet  McNab , J ames  McNab  and 
Alexander  McNab,  the  widow,  infant  children  and 
devisees  of  James  McNab  deceased,  Benjamin  Clark, 

Charles  Clark  and  Thomas  Parker , his  executors, 
and  Samuel  Bull,  as  surviving  partner  of  the  said 
James  McNab,  praying  an  account  of  the  dealings  statement 
and  transactions  set  forth  in  the  bill,  and  upon  pay- 
ment by  her  of  any  balance  found  due  to  the  defen- 
dants, or  any  of  them,  on  the  security  of  the  pro- 
perty in  the  bill  mentioned,  that  they  might  be  ordered 
to  convey  the  same  to  the  plaintiff. 

The  nature  of  the  transactions  out  of  which  this 
suit  arose,  and  the  evidence  establishing  them,  are 
more  fully  stated  in  the  judgment. 

Mr.  Mowat,  for  the  plaintiff  cited  Dale  v.  Hamil-  Argumenf 
ton  (a) ; LeTarge  v.  UTuyll  (b) ; Barnhart  v.  Pat- Argumen*’ 
erson  ( c)  ; and  the  last  named  case  in  appeal,  not  yet 
reported. 

Mr.  Turner,  for  the  defendants,  admitted  that  if 
the  evidence  could  be  received,  sufficient  appeared 
to  enable  the  court  to  made  the  decree  asked  for. 

He  asked  for  the  costs  of  the  suit — there  could  be  no 


(a)  5 Hare,  369.  \b)  Ante  vol.  1.  p.  227.  (c)  lb.  459. 
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1851.  question  that  the  infant  defendants  were  entitled  to 
their  costs,  as  they  could  not  re-con vey  without 
McNab.  c°ming  to  the  court. 


The  judgment  of  the  court  was  delivered  by — 

October  The  Chancellor. — The  'plaintiff,  as  devisee  of 
28th.  Charles  Willard,  prays  to  redeem  the  premises  in 
question  in  this  case,  under  the  following  circum- 
stances : On  the  16th  of  January  1833,  Charles  Wil- 
lard the  plaintiff’s  testator,  conveyed  the  property  in 
question  to  James  McNab,  under  whom  the  defendants 
claim  in  fee  simple.  The  deed  is  in  form  absolute, 
and  purports  to  have  been  executed  in  consideration 
of  300£.  The  plaintiff  alleges.  that  this  deed  was 
not  intended  to  operate  as  an  absolute  convej^ance, 
but  as  a security  for  a sum  of  money  lent  to  Charles 
Willard,  her  testator.  On  the  other  hand,  the  infant 
judgment,  defendants,  James  and  Alexander  McNab,  the  devi- 
sees of  James  McNab , claim  to  be  absolutely  entitled 
under  that  deed,  and  plead  the  Statute  of  Frauds. 


We  have  to  consider,  therefore,  whether  parol  evi- 
dence is  admissible  under  the  circumstances  of  this 
case ; and  if  admissible,  whether  it  establishes  the 
allegations  in  the  bill. 


It  is  not  to  be  doubted,  we  think,  that  the  evidence, 
if  admissible,  establishes  clearly  and  satisfactorily 
the  plaintiff’s  case.  It  appears  that  in  January  1833, 
the  north  half  of  lot  No.  18  in  the  4th  concession  of 
the  township  of  Sydney  belonged  to  the  plaintiff’s 
testator,  and  the  premises  in  question  in  this  cause  to 
one  McCarty.  An  exchange  was  then  agreed  upon, 
but  the  Sydney  property  not  being  of  equal  value 
with  the  other,  Willard  agreed  to  pay  to  McCarty  a 
sum  of  74£.  12s.  6d  It  appears  that  Willard  not 
having  the  necessary  funds  to  meet  this  engagement, 
Mr.  McNab  and  his  then  partner  Bull , undertook  to 
advance  the  amount  due  to  McCarty , and  to  receive 
the  rents  of  the  property  conveyed  to  Willard  until 
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the  debt  should  have  been  discharged.  It  is  estab-  1851. 
lished  upon  the  clearest  and  most  unexceptionable 
testimony,  that  the  deed  of  January  1833  was  exe-  McNab 
cuted  for  the  purpose  of  effectuating  that  arrange- 
ment, and  that  the  sole  consideration  for  that  deed 
was  the  sum  of  74£.  12s.  Qd.  advanced  by  Messrs- 
Bull  and  McNab  to  McCarty. 

The  real  question  then,  respects  the  admissibility 
of  the  evidence  rather  than  its  effect.  To  introduce 
the  parol  testimony,  the  plaintiff  relies  upon  certain 
entries  in  the  books  of  Messrs.  Bull  and  McNab , and 
upon  certain  letters  and  memoranda  in  the  hand- 
writing of  McNab,  sufficient,  as  she  contends,  to  take 
the  case  out  of  the  statute.  In  the  first  place,  on  the 
12th  of  September  1833,  McCarty  is  credited,  and 
Willard  charged  with  the  sum  of  74£.  12s.  6d  Between 
that  date  and  the  month  of  May  1837,  a .series  of 
entries  is  to  be  found  in  the  books  of  Messrs.  McNab 
and  Bull  of  this  kind;  the  occupying  tenants  of  the 
property  in  question  are  credited  in  their  accounts Judgment* 
with  the  amounts  paid  from  time  to  time  on  account 
of  rent,  and  by  entries,  corresponding  in  date  and 
amount,  those  various  sums  are  passed  to  the  credit 
of  Willard,  while  he  is  charged  with  the  repairs  of 
the  premises.  An  abstract  of  the  account  of  Messrs. 

McNab  and  Bull  with  Willard  in  relation  to  this 
transaction,  which  was  appended  to  his  general  ac- 
count in  the  books  of  the  firm,  and  is  in  the  hand- 
writing of  McNab,  has  been  put  in  evidence,  and  is 
in  the  following  words  and  figures  : 

Dr.  to  P.  McCarty, £74  12  6 

Received. 

Dr.  M £30  12  6 

Mrs.  W 9 5 9 

Murney . 17  10  0 57  8 3 

Due £17  4 3 

Paid  for  rfipera 2 7 0 

Due  on  account  above  transaction £19  113 
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1851.  The  items  on  the  credit  side  of  this  statement 
agreed  with  the  sums  received  from  the  various  ten- 
McNab.  ants  of  this  property — Dr.  Marshall , Mrs.  Wright 
and  Mr.  Murney — on  account  of  rent. 

A letter  in  the  handwriting  of  McNab  has  been 
proved,  bearing  date  the  4th  day  of  May  1837,  in 
which  the  following  passage  occurs — 

“ Dear  Charles. — According  to  promise,  you  will 
receive  enclosed  your  account  with  McNab  and 
Bull , shewing  a balance  of  3 51.  13 s.  1 \d,  in  their 
favor.  You  will  see  I have  taken  off  a part  of  a sum 
paid  for  repairing  the  house.  According  to  the  rents 
we  have  received  up  to  this  date,  there  appears  to  be 
a balance  of  YIl.  4s.  3d  on  the  amount  paid  to  Mr. 
McCarty , and  the  sum  of  18£.  8s.  lOd,  a balance  on 
goods  &c.,  making  in  all  3 51.  13s.  1 \d.  currency.” 

Lastly  : In  a letter  from  McNab  to  Willard,  dated 
the  4th  of  December  in  the  same  year,  having  refer- 
ence principally  to  transactions  unconnected  with 
this  suit,  there  is  this  passage:  “I  have  made  out 
your  deed.” 

Unfortunately,  McNab  died  suddenly  a few  days 
after  the  date  of  the  above  letter,  and  before  any  re- 
conveyance had  been  executed — a circumstance  to 
which  this  suit  is  in  all  probability  attributable. 
Willard  died  in  1847,  and  the  devisees  of  McNab  now 
claim  to  be  absolutely  entitled  under  the  deed  of  1833. 

Now,  irrespective  of  the  legal  question,  the  plain- 
tiff’s case  has  been  established  upon  the  most  clear 
and  conclusive  evidence.  The  only  transaction  be- 
tween the  parties,  in  relation  to  real  property,  was 
the  one  which  took  place  January  1833.  Beyond 
doubt  that  was  a security  for  money  advanced,  which 
as  certainly  has  been  repaid.  If  there  be  any  rule  of 
law  which  excludes  this  testimony,  it  would  have 
the  effect  of  enabling  the  devisees  of  McNab  to  per- 
petrate a very  gross  fraud  upon  the  plaintiff.  But- 
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it  appears  to  us  that  there  is  no  such  rule.  The  writ-  1851. 
ten  evidence  to  which  I have  adverted  is  obviously 
inconsistent  with  the  deed  of  January  1837.  It  Mc^ab> 
demonstrates  the  existence  of  an  agreement  not  sta- 
ted in  that  deed,  and  that  alone  would  be  sufficient  to 
let  in  the  parol  testimony  upon  the  principle  laid 
down  in  Gripps  v.  Gee  (a). 

But  there  is  another  principle  upon  which  the  evi- 
dence is  in  our  opinion  admissible.  McNab , under 

whom  the  defendants  claim,  having  induced,  or  suf- 
fered the  plaintiff's  testator  to  act  upon  the  faith  of  the 
parol  agreement  which  it  is  the  object  of  this  suit 
to  enforce,  is  not  now  in  a position  to  object  that 
evidence  of  that  agreement  is  excluded  by  the 
Statute  of  Frauds.  The  question  is  not  whether  a 
parol  agreement  resting  in  fieri  may  be  proved  and 
enforced  ; but  whether  the  partial  execution  of  such 
an  agreement  does  not  render  the  reception  of  such 
evidence  necessary.  How  can  the  statute  apply 
where  the  parol  agreement  has  been  in  part  perform-  judgment, 
ed,  and  where  proof  of  that  agreement  becomes  ne- 
cessary for  the  protection  of  one  who  has  been  induced 
to  act  on  the  faith  of  it  ?(&).  To  shut  out  evidence  of 
the  agreement  to  which  the  acts  of  part  perform- 
ance have  reference,  at  the  instance  of  one  upon  the 
faith  of  those  representation  of  the  existence  of  a 
binding  agreement  those  acts  were  performed,  would 
be  against  the  plainest  principles  of  equity,  which 
as  a general  rule,  require  such  representations  to  be 
made  good.  But  the  statue  was  designed  to  prevent 
frauds,  not  to  facilitate  their  perpetration. 

This  subject  having  been  recently  under  our  con- 
sideration, however,  it  is  unnecessary  to  examine 
this  principle  at  length  upon  the  present  occasion  (c). 

But  it  may  be  proper  to  remark  that  the  doubt  which 
I at  present  entertain,  is,  whether  those  cases  go  far 

(a)  4 B.  C.  C.  472.  ( b ) Eyre  v.  Popham,  Loft.  808-9 ; Whit- 
bread v.  Broclchurst,  1 B.  C.  C.  417. 

(c)  LeTarge  v.  DeTuyll;  Barnhart^v.  Patterson. 
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1851.  enough.  It  may  be  found,  possibly,  when  the  ques- 
tion calls  for  investigation,  that  there  are  principles 
which  warrant  the  receipt  of  parol  testimony  in 
mortgage  cases  to  an  extent  negatived,  perpaps,  rather 
than  sanctioned  by  those  cases  (a).  But  that  en- 
quiry is  not  now  necessary,  because  the  case  falls 
.clearly  within  the  principle  laid  down  in  LeTarge 
DeTuyll , which  was  sanctioned  by  the  court  of  Ap- 
peal in  Barnhart  v.  Patterson. 

Here  the  consideration  in  the  deed  of  January 
1833,  was  charged  against*  the  plaintiff’s  testator  as 
a debt,  and  as  such  was  paid  by  him.  He  was 
credited  with  the  rents  of  the  property  conveyed  to 
McNab , while  he  was  charged  with  the  repairs.  It 
is  clear,  that  evidence  of  the  parol  agreement  under 
which  all  this  was  done  is  necessarily  admissible. 

We  think  Mrs.  McNab' s conduct  disentitles  her  to 
costs  ; and  it  having  been  established  in  evidence 
and  admitted  that  the  mortgage  money  has  been  paid, 
the  plaintiff  is  entitled  to  a reconveyance. 


Vallier  v.  Lee. 

Frauds- Undue  influence. 

Where  a party  being  in  gaol  on  a charge  of  felony,  was  liberated  upon 
February  18  the  present  defendani  becoming  bail  for  his  appearance,  and  having  in 
&Augnst26.  interval  between  his  liberation  and  trial  exruted  a deed  of  his 

property  to  the  defendant  for  an  inadequate  consideration,  afterwards- 
filed  a bill  to  set  this  conveyance  aside  on  the  ground  of  b aud,  alleg- 
ing that  he  had  executed  it  under  the  impression,  and  upon  the  assu- 
ance  of  the  defendant,  that  the  deed  was  merely  a recognizance  for 
his  due  appearance  to  take  his  trial.  This  allegation  being  disproved, 
the  court  dismissed  the  bill,  but  gave  the  plaintififleave  to  file  another, 
if  he  should  be  so  advised,  to  set  aside  the  conveyance  on  the  ground 
of  inadequacy  of  consideration  and  undue  influence. 

The  bill  in  this  cause  was  filed  by  William  Vallier 


(a)  See  cases  and  text  writers  refered  to  in  LeTarge  v.  DeTuyll,  also, 
2 Spence,  E.  J.  6i8  ; Vernon  v.  Bethell,  2 Eden.  113;  Ciiford  v.  Tu- 
nell,  1 Y.  & C.  C.  C.  138  ; 9 Jurist,  633,  S.  C.  on  appeal  ; Walker  v. 
Walker,  2 Atk.  98  ; Woollam  v.  Hearn,  7 Ves.  21 1 ; Govett  v.  Rich- 
mond, 7 Sim.  i;  Hooper  v.  Nicholson,  4 M.  & C.  134 ; Hammersly  v. 
Baron  de  Beil,  12  C.  & F.  62  ; Podmorev.  Gunning,  7 Sim  644;  Davis 
v.  Thomas,  1 R.  & M.  511  ; Williams  v.  Owen.  10  Sim.  390;  S.  C.  5 
M.  & C.  ; Kirk  v.  Guardians  of  Bromley,  2 Phil.  648. 


Willard 

v. 

McNab. 


Judgment. 
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against  Christopher  E.  Lee , William  L.  Perrin  and  1851. 
James  L.  Perrin , for  the  purpose  of  setting  aside  a 
deed  obtained  by  the  defendant  Lee  on  the  grounds  L^e 
set  forth  in  the  judgment.  The  plaintiff  charged  the 
defendants  Perrin  with  the  notice  of  the  title  of  the 
defendant  Leey  but  at  the  hearing  his  counsel  waived  statement- 
any  relief  on  that  ground  and  consented  to  redeem 
them,  they  being  mortgagees  of  the  premises  in  ques- 
tion in  this  suit,  as  well  as  of  other  lands  of  the  defen- 
dant Lee. 

Mr.  Eccles  and  Mr.  Strong,  for  the  plaintiff. 

Mr.  Turner  for  the  defendant  Lee. 

Argument. 

Mr.  McDonald , for  the  defendants  Perrin. 

Gartside  v.  Isherwood  (a),  and  the  cases  there  cited 
were  referred  to. 

Esten,*  V.  C. — This  bill  is  filed  to  set  aside  a^s^26- 
deed  on  account  of  fraud  and  for  a redemption.  It 
states  that  the  plaintiff  being  seized  in  fee  of  the 
lands  in  question,  and  having  been  arrested  and  being 
in  prison  on  a criminal  charge,  applied  to  the  defen- 
dant to  become  bail  for  his  appearance  at  the  ensuing 
sessions  to  take  his  trial,  which  the  defendant  agreed 
to  do,  provided  the  title-deeds  of  the  property  were 
placed  in  his  hands  by  way  of  indemnity  for  his  judgment„ 
doing  so ; whereupon  the  plaintiff  at  the  request  of 
defendant,  and  not  suspecting  that  he  had  any  other 
view  than  the  one  expressed  by  him,  delivered  to  him 
the  key  of  his  trunk  containing  the  title-deeds  in 
question,  and  the  defendant  proceeded  to  the  plain- 
tiff’s residence,  procured  them  to  be  delivered  to  him, 
and  had  kept  them  in  his  possession  ever  since. 

The  bill  further  states  that  the  defendant  thereupon, 
together  with  the  plaintiff,  entered  into  the  requisite 


(a)  i B.  c.  C.  55s. 

The  Chancellor  had  been  concerned  in  the  cause. 
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1851.  recognizance  for  the  plaintiff's  appearance  at  the 
sessions  to  take  his  trial,  and  that  at  the  time  he  did 
Lee.  so>  ^ was  anreed  between  them  that  the  defendant 
should  advance  money  to  enable  the  plaintiff  to 
defend  himself  on  his  trial,  and  that  he  should  hold 
the  title-deeds  of  the  property,  and  also  go  into  pos- 
session of  it  and  receive  the  rents  and  profits  until  he 
should  be  re-imbursed  what  he  should  so  advance. 
The  bill  then  states  the  plaintiff’s  liberation  from 
prison,  and  that  afterwards,  and  before  his  trial,  and 
sometime  in  April  1846,  the  defendant  requested  him 
to  accompany  him  to  the  office  of  Messrs.  Duggan 
to  see,  as  he  alleged,  about  his  defence ; that  they 
thereupon  proceeded  together  to  Messrs.  Duggan's 
office,  and  that  while  there  the  defendant  produced 
a paper  writing  and  requested  the  plaintiff  to  sign  it; 
that  before  doing  so,  the  plaintiff  enquired  into  its 
nature,  purport  and  contents,  and  was  told  by  the  de- 
fendant that  it  was  only  a security  for  his  due  ap- 
Judgment.  pearance  at  the  sessions  to  take  his  trial.  The  bill 
proceeds  to  state  that  the  plaintiff  believing  such  to 
be  the  case  signed  the  writing  in  question  ; that  it 
was  not  read  over  to  him,  nor  was  any  other  expla- 
nation of  it  given  to  him  than  what  the  defendant 
stated  to  him  as  before  mentioned ; and  that  at  the 
time  of  signing  it  he  was  ignorant  of  its  nature,  con- 
tents, purport  and  effect.  In  another  part  of  the  bill 
it  is  stated  that  the  plaintiff  had  since  discovered 
that  the  paper  writing  signed  by  him,  and  stated  and 
represented  by  the  defendant  to  be  but  a security  or 
recognizance  for  the  due  appearance  of  the  plaintiff 
at  the  quarter  sessions,  “was  an  absolute  deed  of  bar- 
gain and  sale,  conveying  the  fee  simple  of  the 
lands ; ” and  in  another  place,  “ that  the  only  expla- 
nation that  the  defendant  0.  E.  Lee  gave  him  of  the 
said  pretended  deed  at  the  time  the  plaintiff  was 
pressed  or  urgently  requested  as  aforesaid  to  sign  the 
same,  was,  that  it  was  a mere  security  or  recognizance 
for  the  due  appearance  of  the  plaintiff  at  the  said 
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quarter  sessions,  and  that  the  plaintiff  would  not  1851. 
have  signed  the  same  if  he  had  known  the  nature 
thereof.”  Lee. 

It  is  further  stated  in  the  bill  that  the  plaintiff  un- 
derwent his  trial  and  was  acquitted ; that  the  pro- 
perty is  very  valuable,  being  worth  400Z.  at  the  least, 
and  that  the  annual  value  was  40 1.,  whereby  the  de- 
fendant Lee  had  been  greatly  overpaid  what  he  had 
advanced.  The  answer  admits  the  original  title  of 
the  plaintiff,  and  the  agreement  respecting  the  defen- 
dant’s indemnity  against  becoming  bail  for  the  plain- 
tiff substantially  as  stated  in  the  bill,  but  states  that 
the  plaintiff  and  defendant  had  been  in  treaty  for  the 
sale  and  purchase  of  the  lands  in  question  at  the  time 
of  the  plaintiff’s  arrest,  and  that  after  his  liberation 
on  bail,  and  before  his  trial,  such  treaty  was  renewed, 
and  it  was  finally  agreed  between  them  that . the 
defendant  should  purchase  the  property  for  100£.,  to 
be  paid  in  manner  specified  in  the  answer ; that 
thereupon  the  defendant  gave  instructions  to  Messrs. 
Duggan  for  the  preparation  of  a conveyance  of  the 
property,  and  that  on  the  23d  of  March  1846,  the 
plaintiff  accompanied  the  defendant  to  Messrs.  Judgment. 
Duggan's  office  and  there  executed  the  deed  men- 
tioned in  the  bill,  which  had  been  prepared!  in  pur- 
suance of  such  instructions ; that  the  deed  was  fully 
explained  to  him  and  he  perfectly  understood  what 
it  was,  and  in  fact  executed  it  in  pursuance  of  the 
agreement  before  mentioned ; that  the  balance  of  the 
purchase  money,  after  deducting  the  probable  expense 
of  the  plaintiff’s  defence,  was  secured,  and  after- 
wards paid  in  manner  specified  in  the  answer ; that 
thereupon,  and  not  before  or  otherwise,  the  defendant 
entered  into  possession  of  the  property  and  had  made 
divers  improvements  upon  it,  and  that  the  cash  value 
of  the  property  did  not  exceed  what  he  had  paid  for 
it.  The  answer  insisted  that  the  defendant  was  a 
purchaser  for  valuable  consideration  bona,  fide,  and 
denied  all  fraud. 

1 N. 
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1851.  The  most  material  part  of  the  plaintiff’s  evidence 
consisted  of  admissions  by  the  defendant,  deposed 
to  by  Giester,  Lang  and  Huffman.  The  one  deposed 
to  by  Lang  does  not  agree  with  the  others,  and  is,  I 
think,  wholly  incredible.  Those  deposed  to  by 
Giester  and  Huffman , if  they  were  in  fact  ever  ut- 
tered by  the  defendant,  are  wholly  insufficient  to 
countervail  the  evidence  of  Smyth,  an  intelligent  and 
respectable  witness,  the  decided  and  clear  allega- 
tion of  the  answer,  and  the  facts  of  the  case  as  they 
are  not  disputed ; all  of  which  convinces  my  mind, 
that  the  transaction  which  is  the  subject  of  this  suit 
was  a purchase  of  this  property,  and  that  the  defen- 
dant was  perfectly  aware  what  he  was  doing  when 
he  executed  the  deed  in  question,  and  was  well 
acquainted  with  its  nature  and  effect. 

The  evidence,  I think,  wholly  fails  to  establish  the 
fraud  complained  of  in  the  bill,  which  is,  that  the 
judgment,  defendant  procured  the  plaintiff  to  execute  this  deed 
by  persuading  him  that  it  was  only  a security  or 
recognizance  for  his  due  appearance  at  the  sessions^ 
and  that  he  was  wholly  ignorant  of  its  contents  when 
he  executed  it.  Whether  the  purchase,  which  I’ 
think  really  took  place  of  this  property  upon  the  oc- 
casion referred  to,  is  or  is  not  liable  itself  to  impeach- 
ment ; whether  the  circumstance  of  its  taking  place 
in  the  interval  between  the  liberation  and  trial  of  the 
plaintiff,  when  he  may  be  supposed  to  have  been 
somewhat  in  the  power  of  the  defendant ; the  inade- 
quacy of  the  consideration,  which  I think  really  ex- 
isted ; and  the  circumstances  attending  the  payment 
of  that  consideration,  combined  with  the  declara- 
tions of  the  defendant,  are  or  are  not  sufficient  to 
afford  ground  for  questioning  this  transaction,  are 
points  on  which  it  would  be  very  unfair  to  express 
any  opinion.  No  such  case  has  been  presented  in 
the  bill;  defendant  has  never  been  called  upon  to 
meet  such  a case,  and  his  own  answer  furnishes 
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in  part  the  grounds,  if  any  do  indeed  exist,  for  enter-  1851. 
taining  any  suspicion  on  the  subject.  The  case 
sented  by  the  bill  wholly  fails,  and  it  would  be  jJe 

impossible  under  a record  so  framed  to  adminster 
relief,  upon  the  ground  that  the  purchase  which  took 
place  between  these  parties  was  fraudulent  and 
void,  however  strong  the  grounds  may  be  (if  they 
are  so)  to  conjecture  that  such  may  have  been  the 
case.  If  this  purchase  is  to  be  questioned,  it  must 
be  in  a separate  suit.  The  present  bill  must  be  dis- 
missed, and,  I think,  with  costs  ; for  the  plaintiff  has 
been  shewn  to  have  stated  in  his  bill  what  he  knew 
to  be  untrue ; and  the  grounds  upon  which  any  sus- 
picion may  be  entertained,  that  the  purchase  of  the 
property  in  question  was  not  bona  fide  or  capable  of 
being  upheld,  are  at  present  mere  matters  of  con- 
jecture, upon  which  it  would  be  improper  to  act. 

The  bill  must  be  dismissed  with  costs,  and  with-  Judgment, 
out  prejudice  to  the  plaintiff’s  filing  any  other  bill 
that  he  may  be  advised  to  file ; but  this  reservation 
is  not  to  be  construed  into  any  encouragement  to  file 
such  a bill,  upon  the  propriety  of  doing  which  the 
court  desires,  as  at  present  advised,  to  express  no  opi- 
nion whatever. 

Spragge,  V.  C. — The  case  made  by  the  plaintiff’s 
biff  is  in  substance  this : That  he  was  owner  of  fifty 
acres  of  land,  being  part  of  lot  No.  8 in  the  second 
cdncession  of  the  township  of  York  ; that  in  March 
1846,  being  in  gaol  on  a criminal  charge,  he  applied 
to  defendant  Lee  to  become  bail  for  him ; that  Lee 
insisting  upon  being  indemnified,  plaintiff  gave  him 
the  key  of  a trunk  containing  his  title-deeds  of  the 
land  in  question,  and  that  Lee  thereupon  got  the 
title-deeds  from  the  person  who  had  charge  of  the 
trunk ; that  Lee  became  bail  for  plaintiff ; that  after- 
wards in  the  month  of  April,  and  before  the  trial,  (at 
which  plaintiff  was  acquitted,)  Lee  took  plaintiff  to* 


612 


CHANCERY  REPORTS. 


1851.  the  office  of  Messrs.  Duggan  brothers,  for  the  pur. 
s-v2teT^  Pose>  as  Lee  said,  of  seeing  about  the  defence  of 
Lee.  plaintiff  against  the  charge  on  which  he  had  been 
arrested ; that  while  there  he  produced  a paper  writ- 
ing and  requested  plaintiff  to  sign  the  same;  that 
upon  plaintiff  enquiring  what  was  the  nature  of  the 
paper  writing,  Lee  replied  that  it  was  only  a security 
for  the  due  appearance  of  the  plaintiff  at  court  to 
take  his  trial ; that  Lee  pressed  plaintiff  to  sign  the 
paper,  said  he  was  in  a hurry  and  had  other  busi- 
ness to  attend  to,  and  thereupon,  plaintiff  confiding 
in  Lee’s  representations,  signed  the  paper.  Lee’s 
explanation  of  the  nature  of  the  paper  as  thus  stated 
in  the  bill,  might  mean  either  that  it  was  a security 
to  him  for  the  appearance  of  the  plaintiff  to  take  his 
trial,  or  a security  in  the  nature  of  a recognizance 
for  that  purpose.  If  the  former,  such  security 
might  be  by  deed  of  conveyance  with  an  understand- 
Judgment.  ing  between  the  parties  that  Lee  should  reconvey  in 
the  event  of  plaintiff’s  appearing  and  taking  his  trial 
and  otherwise  indemnifying  Lee.  If  the  latter  was 
meant,  then  Lee  misrepresented  the  nature  of  the 
instrument  if  he  represented  it  to  be  a recognizance 
for  plaintiff’s  appearance  when  it  was  in  truth  an 
absolute  deed  of  conveyance.  It  is  clear  however, 
from  other  passages  in  the  bill  and  from  its  general 
tenor,  that  plaintiff  means  to  charge  that  Lee  led  the 
plaintiff  to  believe  that  he  was  executing  a paper 
differing  essentially  in  its  nature  and  character  from 
what  in  truth  it  was,  and  not  merely  that  the  paper 
he  was  executing,  (he  not  misrepresenting  its  con- 
tents,) was  to  stand  as  a security  to  Lee  that  plaintiff 
should  appear  and  take  his  trial.  In  a subsequent 
part  of  the  bill  the  plaintiff  says  that  he  hath  since 
discovered  that  the  paper  writing,  so  as  aforesaid 
signed  by  plaintiff,  and  stated  and  represented  by  the 
said  defendant  to  be  but  a security  or  recognizance 
for  the  due  appearance  of  plaintiff*  is  an  absolute 
deed  &c. ; and  in  the  charging  part  of  his  bill,  he 
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says  that  the  only  explanation  Lee  gave  to  him  at  the 
time  as  to  the  said  pretended  deed,  was,  that  it  was 
a mere  security  or  recognizance  for  the  due  appear- 
ance of  plaintiff  to  take  his  trial. 

In  several  parts  of  the  bill  it  is  alleged  and  insisted 
upon,  that  the  paper  signed  by  plaintiff  was  not  read 
over  or  explained  to  him. 

The  gist  of  the  plaintiff’s  case  then  is,  that  a paper 
was  presented  to  him  for  signature;  that  it  was 
neither  read  nor  explained  to  him ; that  he  was  unin- 
formed and  ignorant  of  its  contents ; that  defendant 
Lee  untruly  represented  it  to  be  a mere  security  or 
recognizance  for  his  appearance,  while  it  was  in  fact 
an  absolute  deed  of  conveyance.  This  is  expressly 
denied  by  Lee  in  his  answer.  One  witness,  William 
Lang  gives  evidence  of  a conversation  between  Lee 
and  himself  in  the  Spring  of  1846,  after  plaintiff  had  Judsment* 
been  tried  and  acquitted.  This  witness  says  that 
Lee  told  him  that  he  and  the  plaintiff  went  together 
to  the  office  of  Messrs.  Duggan , and  that  plaintiff 
had  there  signed  a deed  instead  of  a bail-bond ; that 
it  was  a deed  of  the  land  in  question ; that  Lee  took 
plaintiff  to  the  office  to  get  him  to  sign  a bail-bond, 
and  that  Vallier  was  so  much  scared  that  he  signed 
a deed  instead  of  a bail-bond ; that  he  was  so  much 
scared  that  he  did  not  know  what  he  signed.  Apart 
from  the  objection  that  the  conversation  deposed  to, 
not  having  been  put  in  issue,  the  evidence  of  it  can- 
not be  read,  it  would  appear  substantially  to  support 
the  case  made  by  the  plaintiff’s  bill.  Against  this 
however,  is  the  answer  of  defendant  Lee , and  his 
answer  is  supported  as  to  plaintiff’s  being  made  ac- 
quainted with  the  nature  and  contents  of  the  deed, 
by  the  evidence  of  Edward  B.  Smith , a clerk  in  the 
office  of  Messrs.  Duggan , and  a subscribing  witness 
to  the  execution  of  the  deed.  He  swears  that  he 
explained  to  Vallier  the  short  contents  of  the  deed, 
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1851.  viz  : the  parties,  the  consideration,  the  land  conveyed- 
and  that  it  was  an  absolute  deed.  He  does  not  know 
that  he  used  the  words  “ absolute  deed” — he  says  he 
may  have  done  so,  as  he  frequently  did  in  describing 
deeds.  He  does  not  recollect  reading  over  the  deed 
to  the  plaintiff,  he  thinks  he  did  not,  but  that  the 
nature  and  shprt  contents  were  fully  explained  to 
him ; that  he  appeared  perfectly  to  understand  the 
same  ; that  the  deed  was  thereupon  freely  and  volun- 
tarily executed  by  the  plaintiff;  and  the  witness  adds, 
that  it  is  his  invariable  practice  fully  to  explain  the 
contents  of  an  instrument  previous  to  execution  by 
an  illiterate  person  or  by  one  whom  he  supposes  to 
be  illiterate.  He  says  further,  that  he  recollects 
nothing  being  said  about  Lee’s  bailing  the  plaintiff, 
or  of  the  plaintiff  securing  Lee  for  bailing  him.  He 
understood  the  deed  to  be  an  absolute  conveyance, 
he  heard  nothing  to  the  contrary. 

ldgment.  Against  this  evidence  there  is  nothing  but  the 
alleged  conversation  deposed  to  by  William  Lang. 
If  Smith’s  evidence  be  true,  and  that  of  Lang  also 
true,  then  Lee  admitted  to  Lang  that  there  had  been 
practiced  upon  the  plaintiff  a fraud  which  in  fact 
had  not  been  practiced  upon  him.  Even  supposing 
that  Lee  had  previously  represented  to  the  plaintiff 
that  the  paper  he  was  about  to  execute  was  merely  a 
security  or  recognizance  for  his  appearance,  it  is  dif- 
ficult to  believe  that  he  could  have  remained  under 
that  impression  after  the  explanation  of  its  contents 
given  to  him  by  Mr.  Smith. 

Other  witnesses,  Huffman,  Giester  and  Philip 
Whitney,  relate  conversations  with  Lee,  to  the  effect 
that  he  held  the  premises  only  as  security  to  indem- 
nify and  reimburse  himself.  None  of  them  depose 
to  any  admission  by  Lee  that  any  fraud  or  misrepre- 
sentation had  been  practiced  upon  plaintiff  in  the 
execution  of  the  deed,  or  that  the  instrument  exe- 
cuted was  different  in  its  nature  or  contents  from  the 
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instrument  intended  to  be  executed.  What  is  de-  1851. 
posed  to  by  them  might  be  good  evidence  in  support  of 
a case  entitling  the  plaintiff  to  relief,  but  they  are  Le'e. 
not  evidence  of  the  case  made  by  the  plaintiff's  bill. 
Evidence  is  also  given  of  the  value  of  the  property, 
from  which  it  would  appear  to  be  worth  three  or  four 
times  the  amount  agreed  to  be  paid  for  it  by  Lee- 
This  also  might  be  material  upon  a proper  case  made. 

What  took  place  at  Lee's  store  on  Hallow  e’en,  would 
appear,  from  the  evidence,  to  be  of  a suspicious  na- 
ture; but  that,  as  well  as  other  circumstances,  may 
possibly  admit  of  explanation.  Upon  the  evidence 
as  it  stands,  however,  they  certainty  have  not  the  ap- 
pearance of  fair  dealing  on  the  part  of  Lee. 

Upon  the  whole,  I think  the  plaintiff  has  failed  in 
establishing  by  evidence,  the  case  made  by  his  bill, 
and  relief  certainly  cannot  be  forgiven  upon  evidence 
of  circumstances  which  are  not  made  a ground  of  Judgment! 
complaint  upon  the  record  (a,).. 

I confess  however,  I think  the  transaction  does  not 
appear  to  be  a creditable  one,  as  regards  the  conduct 
of  defendant  Lee,  even  upon  his  own  shewing. 

From  his  own  answer,  it  appears  that  he  made  the 
alleged  purchase  shortly  after  he  had  bailed  V oilier 
out  of  prison,  and  between  that  and  his  trial.  A 
criminal  charge  was  hanging  over  V oilier' s head. 

His  defence  on  that  charge,  including  the  procuring 
the  attendance  of  witnesses  and  feeing  counsel,  was 
all  in  the  hands  of  Lee.  While  such  was  the  rela- 
tive position  of  the  parties,  Lee  took  the  occasion,  if 
he  did  not  use  the  occasion,  to  purchase  from  Vallier 
over  whom  his  position  necessarily  gave  him  great 
influence,  the  farm  on  which  he  lived,  at  a price 
which,  from  other  evidence,  appears  to  have  been  but 
a third  or  forth  of  its  value. 


( a ) Gordon  v.  Gordon,  3 Swanst  472 ; Montesqueiu  v.  Sandy,  18 
Yes.  312. 
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The  mode  of  payment  too,  is  open  to  remark. 
Lee  says  that  a calculation  or  estimate  was  made 
between  himself  and  Vallier  of  what  would  be  com- 
ing to  Vallier  of  the  purchase  money,  after  deducting 
the  claims  that  Lee  then  had  or  might  thereafter  have 
against  Vallier  for  his  costs  and  charges  in  respect  of 
the  bailing  of  Vallier ; defending  him  upon  the  said 
charge ; and  assisting  him  with  money  and  otherwise 
in  his  defence,  and  for  his  (Lee's)  loss  of  time  and 
trouble.  Making  these  deductions,  and  also  21.  7s.*8d. 
due  on  a note  by  Vallier  to  Lee,  the  purchase  money 
was  reduced  to  about  67£.  These  deductions  are 
partially  and  not  very  satisfactorily  made  out  in  a 
schedule  to  the  answer. 

Lee  says  he  then  gave  his  note,  not  however  for 
67 1.,  nor  does  he  explain  why  not  for  that  sum,  but 
for  53 1.,  and  that  note  is  expressed  to  be  in  full  pay- 
ment for  the  land  in  question. 

The  whole  transaction  is  a very  questionable  one 
as  it  at  present  appears.  It  is  difficult  to  avoid  the 
suspicion  upon  what  we  now  see,  that  Lee  made  an 
undue  use  of  his  position  in  dealing  with  Vallier  for 
the  purchase  of  the  land.  I think  his  conduct  in  the 
transaction  should  disentitle  him  to  costs  (a). 

In  the  case  of  Montesquieu  v.  Sandys,  a case  not 
so  strong  against  the  defendant  as  this  case,  the  bill 
was  dismissed  upon  the  same  ground  as  the  bill  in 
this  case  was  dismissed,  but  without  costs. 


The  question  of  costs  was  reserved  for  considera- 
tion, and  finally  the  bill  was  dismis  sed  without  costs  : 
And  the  decree  gave  the  plaintiff  leave  to  file  another 
bill,  if  he  should  be  so  abvised. 


( a ) 18  Ves.  312. 
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Canniffe  v.  Taylor. 


1851. 


Practice — Substitutional  service. 

Under  the  Provincial  Statute  14  and  15  Victoria,  chapter  10,  the  rule 

respecting  substitutional  service  is  enlarged  to  this  extent ; that  sub-  c 0 er  • 
stitutional  service  is  now  authorized  upon  any  agent  or  person  in 
charge  of  any  property  which  is  the  subject  matter  of  the  suit  ( a). 

The  bill  in  this  case  was  filed  by  Joseph  Canniffe 
against  William  Johnston  Taylor , setting  forth  an 
agreement  between  plaintiff  and  Jane  Taylor , (who 
held  a contract  with  King’s  College,)  for  the  sale  to 
plaintiff  of  a lot  of  land  in  Thurlow,  under  which 
plaintiff  entered  into  possession ; that  J ane  Taylor 
had  assigned  to  her  son  George  Taylor , who  after- 
wards assigned  to  his  brother,  the  defendant ; and 
that  defendant  some  years  afterwards  [1847]  re-as- 
signed to  the  said  George  Taylor , and  that  he  in  statement 
1851  pretended  to  again  transfer  the  said  contract  to 
William  Johnston  Taylor,  the  defendant,  who  for 
some  years  previously  had  been,  and  still  was,  absent 
from  Canada  and  supposed  to  be  residing  in  Cali- 
fornia ; that  there  was  no  consideration  in  money  or 
otherwise  for  the  transfer  to  defendant. 


The  bill  stated  that  plaintiff  had  applied  to  the 
college  for  a deed  in  his  name,  but  which  he  had 
been  unable  to  procure ; that  the  defendant  after- 
wards obtained  a deed  from  the  college  in  his  name, 
and  that  an  action  of  ejectment  had  been  commenced 
in  the  name  of  the  defendant  against  the  plaintiff, 
to  turn  him  out  of  possession,  and  prayed  a specific 
performance  of  the  contract  with  Jane  Taylor  and 
an  injunction  to  restrain  the  ejectment. 

Mr.  Vankoughnet,  Q.  C.,  on  a former  day  had 
moved  for  an  order  for  substitutional  service  of  the 
subpoena  upon  George  Taylor  as  agent  of  the  defen- Argument’ 
dant,  and  also  on  his  attorney  in  the  action  of  eject- 
ment, and  read  an  affidavit  shewing  that  the  deed 


(a)  See  also  Doremus  v.  Kennedy— post. 
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1851.  from  King’s  College  to  the  defendant,  had  been  pro- 
cured  through  the  agency  of  George  Taylor.  The 
Tayior.  motion  having  stood  over  for  consideration,  the  judg- 
ment of  the  court  was  now  delivered  by — 


The  Chancellor. — This  is  an  application  for  sub- 
stitutional service  under  the  statute  14th  and  15th 
Victoria,  chapter  10. 


In  considering  this  motion  with  reference  to  the 
general  provisions  of  the  statute,  we  have  found  con- 
siderable difficulty  in  reconciling  the  course  of  pro- 
cedure thereby  authorized  with  the  established  prac- 
tice of  the  court. 

Judging  from  the  preamble  of  the  act,  as  well  as 
from  several  of  its  substantive  provisions,  it  seems 
to  us  probable  that  the  Legislature  designed  this 
measure  to  apply  to  the  courts  of  common  law  only, 
and  that  the  difficulty  we  have  experienced  has  arisen 
from  the  casual  introduction  of  a word  by  which  the 
act  has  been  inadvertently  made  applicable  to  this 
court. 


The  preamble  says  : “ Whereas,  there  are  by  law 
no  means  provided  for  taking  proceedings  against 
parties  who  are  absent  from  Upper  Canada,  unless 
by  process  under  the  absconding  debtor’s  act.”  Now 
that  recital,  although  quite  true  as  applicable  to 
courts  of  common  law,  is  quite  erroneous  if  applied  to 
proceedings  in  this  court. 

Again : Although  the  act  is  obviously  designed  to 
facilitate  proceedings,  the  period  limited  by  the  third 
clause  for  entering  appearances  is  very  much  longer, 
in  some  instances  at  least,  than  is  allowed  by  the  estab- 
ed  practice  of  this  court. 

Lastly  : Where  there  has  been  substitutional  service 
under  the  provisions  of  this  act,  and  default  in 
entering  appearance,  all  further  proceedings  are  to 
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foe  ex  parte.  Now,  under  the  established  practice,  1851. 
when  there  has  been  actual  service  upon  a party 
within  the  jurisdiction,  and  default,  the  plaintiff  is  TaJior> 
still  obliged  to  serve  a notice  of  motion  before  he 
can  obtain  an  order  to  have  the  bill  taken  pro  con- 
fesso.  The  result  would  be,  that  an  approximation 
to  service — service  upon  a supposed  agent — would 
be  more  effectual  in  this  court  than  actual  service 
upon  the  party. 

But  we  are  not  at  liberty  to  act  upon  such  an  in- 
ference. The  statute  applies  in  express  terms  to  this 
court,  and  we  are  therefore  bound  to  carry  out  its 
provisions,  so  far  as  they  are  capable  of  application. 

It  cannot  be  doubted,  we  think,  that  the  Legisla- 
ture intended  to  sanction  the  service  of  process, 
either  out  of  the  jurisdiction,  or  upon  an  agent, 
without  the  previous  sanction  of  the  court. 

As  to  the  description  of  agent  upon  whom  service 
may  be  made,  there  is  more  room  for  doubt.  InJud^ment- 
Passmore  v.  Nicholas  ( a ),  we  had  occasion  to  consi- 
der the  English  rule  upon  this  subject,  and  to  define 
the  sort  of  agency  which  would  warrant  an  order  for 
substitutional  service.  We  then  thought  that  the 
agent  to  be  served  must  have  been  an  agent  in  rela- 
tion to  the  subject  matter  of  the  suit,  and  in  a degree 
sufficient  to  warrant  the  conclusion  that  the  accep- 
tance of  process  would  be  within  the  scope  of  his 
authority.  We  do  not  regard  the  rule  there  prescribed 
as  the  mere  expression  of  an  existing  practice.  We 
agree  in  the  opinion  expressed  by  Lord  Lyndhurst, 
that  some  such  limitations  as  are  there  pointed  out, 
are  necessary  to  the  safe  working  of  the  practice  of 
substitutional  service. 

In  this  respect,  however,  the  statute  appears  to  us 


{a)  Ante  vol.  i,  page  130. 
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1851.  to  have  somewhat  enlarged  the  previous  rule.  I 
speak,  of  course,  with  an  exclusive  reference  to  the 
Tayior.  practice  of  this  court.  It  has  introduced  a rule  alto- 
gether new  to  courts  of  common  law.  But,  with 
reference  to  proceedings  here,  it  authorizes  service 
“upon  any  agent,  or  person  having  charge  of  any 
property,  real  or  personal,  of  such  persons  in  this  pro- 
vince.” * The  form  of  the  expression,  “ person  in 
charge  of  any  property,”  would  seem  naturally  to 
point  to  an  actual  occupation  or  manual  possession. 
That  however,  would  be,  in  our  opinion,  too  narrow 
a construction  of  the  act.  The  interests  of  the  defen- 
dant may  not  admit  of  actual  occupation  or  manual 
possession,  and  yet  a party  may  be  in  charge  of  itr 
and  the  acceptance  of  process  may,  for  that  reason, 
be  much  more  within  the  scope  of  such  an  agent’s 
authority  than  in  the  case  of  mere  occupation  of 
land,  or  possession  of  a chattel. 

Judgment  But  this  clause  gives  rise  to  a further  difficulty.  It 
authorizes  service  “ upon  any  agent  or  person  in 
charge  of  any  property.”  Does  this  mean  that  in  a 
suit  respecting  any  property  process  may  be  served 
upon  the  agent  having  charge  of  that  'property  ? or 
does  it  mean  that  in  a suit  respecting  any  property, 
process  may  be  served  upon  any  agent  in  possession  of" 
any  other  property  ? Possibly,  the  words  of  the 
statute  may  be  large  enough  to  admit  of  the  latter 
construction.  But  they  certainly  admit  of  the  former 
construction  also ; and  the  other  would  be,  in  our 
opinion,  so  unreasonable,  that  we  have  no  difficulty 
in  adopting  the  conclusion,  that  the  Legislature  in- 
tended to  use  these  expressions  in  the  more  limited 
sense.  An  agent,  placed  in  occupation  of  a house 
or  farm,  may  have  every  requisite  for  the  due  fulfil- 
ment of  the  duty  assigned  to  him,  but  may  be  alto- 
gether wanting  in  the  qualities  which  would  fit  him 
to  manage  the  defence  of  a suit.  In  that  respect  the 
rule  actually  introduced  by  the  statue,  and  we  con- 
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strue  it,  may  perhaps  be  found  hereafter  to  require  1851. 
limitation.  But,  to  give  to  these  expressions  the 
more  extended  signification,  would  be  to  introduce  Tayfor 
a rule,  as  it  seems  to  us,  in  the  highest  degree  unjust. 

We  are  unable  to  discover  any  principle  of  reason 
upon  which,  in  a suit  appertaining  to  matter  B.,  sub- 
situtional  service  upon  a party  quite  unconnected 
with,  and  uninstructed  respecting  it — upon  a party  in 
charge,  not  of  matter  B.,  but  of  property  A. — would 
be  warrantable.  The  subject  matter  of  the  suit  B. 
may  be  the  administration  of  a trust,  or  a partnership 
account,  while  property  A.  may  be  a house  or  a pro- 
missory note,  quite  unconnected  with  the  subject  of 
The  suit.  A construction  which  would  admit  of  sub- 
stitutional service  under  such  circumstances,  appears 
to  us  so  unreasonable  and  so  likely  to  be  productive  of 
injustice,  that  we  feel  bound  to  resist  it. 

In  our  opinion,  therefore,  the  rule,  as  it  existed 
before  the  statute,  is  enlarged,  to  this  extent:  that Judgment- 
substitutional  service  is  now  authorized  upon  any 
agent  or  person  in  charge  of  the  property  which  is 
the  subject  matter  of  the  suit. 

With  respect  to  service  of  process  beyond  the  juris- 
diction, the  statute  appears  to  us  to  be  quite  inappli- 
cable to  proceedings  in  this  court.  The  third  section 
provides,  in  relation  to  this  matter,  that  “ after  the 
expiration  of  the  time  for  such  an  appearance,  and 
the  allowance  of  such  service  as  aforesaid,  the  plain- 
tiff in  such  action  or  suit  may  enter  an  appearance 
for  such  person,  and  after  an  appearance  entered, 
may  proceed  to  decree  judgment  and  execution 
thereon,  in  the  same  manner  and  terms  as  in  ordi- 
nary cases  of  personal  service  of  process.”  Now, 
by  the  ordinary  practice  of  the  court,  where  process 
is  served  without  the  j urisdiction,  no  time  is  fixed  for 
the  defendant  to  put  in  his  answer.  That  is  limited 
in  each  particular  case  according  to  circumstances. 

Were  a plaintiff,  therefore,  to  serve  process  out  of 
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1851.  the  jurisdiction,  under  this  act,  without  the  previous 
permission  of  the  court,  and  without  having  a time 
Tajjor  fixed  for  the  defendant  to  file  his  answer,  there 
never  could  be  a default ; and  consequently,  he  never 
could  be  in  a position  to  move  that  the  bill  might  be 
taken  pro  confesso. 

This  portion  of  the  act  appears  to  us  to  be  inap- 
plicable— a conclusion  the  less  to  be  regretted,  per- 
haps, because  complete  regulations  in  relation  to  the 
matter  are  already  in  existence. 

It  will  here  be  perceived  that  our  observations 
have  been  directed  to  the  consideration  of  the  effect 
of  the  statute  in  question  upon  the  general  prac- 
judgment.  tice  of  this  case,  rather  than  to  the  particular  circum- 
stances of  the  case  immediately  before  us,  which 
seems  tolerable  free  from  doubt.  We  think  that 
George  Taylor  is  an  agent  within  the  meaning  of 
the  act.  It  is  quite  possible  that  service  upon  the 
attorney  at  law  of  the  defendant,  which  was  asked 
by  the  motion,  and  which  we  direct,  would  be  suffi- 
cient in  the  cause,  altogether  irrespective  of  the  pro- 
visions of  the  act. 


Re  Duggan. 

Practice — Lunacy. 

Where  the  estate  of  a person  who  has  been  found  to  be  a lunatic  is  of 
Novemb’r  25  sman  amount,  the  court  will  combine  in  one  reference  to  the  Master 
all  the  usual  inquiries,  although  the  several  objects  are  in  England  the 
subjects  of  distinct  and  separate  references. 

In  this  matter  a commission  in  the  nature  of  a writ 
statement  ^e  lunatico  inquirendo  had  been  obtained,  and  the  in- 
quisition having  been  returned  to  the  effect  that  the 
subject  of  the  commission  was  non  compos  mentis 
and  incapable  of  governing  himself  or  managing  his 
affairs, 

Argument.  Mr.  Morphy  now  applied  for  a reference  to  the 
Master  to  enquire  who  were  the  heir  at  law  and  next 
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of  kin  of  the  lunatic ; to  ascertain  the  amount  of  his  185 
property  ; to  approve  of  proper  persons  to  be  com- 
mittees  of-  his  person  and  estate,  and  of  a sufficient 
sum  to  be  allowed  for  his  maintenance;  grounding  Argument' 
his  application  upon  an  affidavit  swearing  that  the 
property  of  the  lunatic  did  not  exceed  in  amount  the 
sum  of  2000£. 

Per  Cur. — According  to  the  practice  in  England,  Judgment. 
the  several  objects  embraced  in  this  motion,  are  the 
subject  of  distinct  references ; but  the  object  in  the 
present  instance  being  to  avoid  expense  by  combin- 
ing them  in  one  order  of  reference,  and  it  having  been 
shewn  that  the  assets  amount  to  so  comparatively 
small  a sum,  let  the  order  be  made  as  prayed. 


Rolph  v.  Cahoon. 

Practice — Service  of  subpoena. 

Where  between  the  time  of  obtaining  an  order  permitting  service  out 

of  the  jurisdiction  and  the  service  of  the  subpoena,  the  name  of  a town  Novemb’r  25 
(before  the  Mayor  of  which  the  affidavit  of  service  was  directed  to 
be  made,)  had  been  changed  ; a certificate  of  the  town  clerk,  sealed 
with  the  corporate  seal  of  the  town  under  its  new  name,  was  received 
as  proof  cf  the  fact  of  such  change  having  taken  place. 

This  was  an  application  by  Mr.  Brough  for  leave 
to  enter  an  appearance  for  the  defendant,  who  had 
been  served  with  process  out  of  the  jurisdiction  of 
the  court.  An  order  had  pn  a previous  occasion  been 
obtained,  making  service  of  the  subpoena  and  of  that  statement, 
order,  together  with  an  office  copy  of  the  bill,  upon 
defendant,  in  the  territory  of  Wisconsin,  good  ser- 
vice, and  for  proving  such  service  and  the  identity  of 
the  defendant  by  an  affidavit  to  be  sworn  before  the 
mayor  or  other  chief  magistrate  of  the  town  of  South- 
port  in  that  territory.  Before  the  service  was  affec- 
ted, Southport  had,  by  an  act  of  the  Legislature  of 
Wisconsin,  been  erected  into  the  city  of  Kenosha 
and  the  service  having  been  effected  an  affidavit  of 
it  and  of  the  identity  of  the  defendant  was  made 
before  the  mayor  of  Kenosha,  and  a certificate  was 
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1851.  produced  under  the  corporate  seal,  and  signed  by  the 
town  clerk  of  Kenosha,  testifying  to  the  fact  of  the 
Cahoon.  f°wn  of  Southport  having  been  erected  into  the  city 
of  Kenosha.  It  also  appeared  by  the  certificate  of 
statement.  Registrar  of  this  court,  that  the  defendant  had 
made  default  in  entering  an  appearance  within  the 
time  limited  by  the  order. 


Judgment. 


The  Court,  under  these  circumstances,  directed  an 
order,  giving  the  plaintiff  leave  to  enter  an  appearance 
for  the  defendant,  to  be  made. 


Ross  y.  Thompson. 

Practice — Foreclosure. 

It  seems  that  the  plaintiff  will  not  be  entitled  to  the  absolute  order  of 
December  5 foreclosure  against  a subsequent  mortgagee  and  the  mortgagor,  unless 
he  be  in  a situation  to  reconvey  the  legal  estate  in  the  mortgage 
premises. 

In  this  case  a bill  had  been  filed  by  a second 
mortgagee  against  the  first  mortgagee,  the  mortgagor, 
and  a subsequent  mortgagee,  and  a decree  had  been 
made  directing  the  redemption  of  the  first  incum- 
brancer’s charge  and  the  foreclosure  of  the  subsequent 
mortgagee  and  the  mortgagor,  in  the  usual,  manner,  in 
statement.  jefaup.  0f  payment  The  Master  having  made  his 
report,  the  plaintiff  attended  at  the  time  and  place 
appointed  therein,  to  pay  the  amount  found  due  to 
the  first  mortgagee,  but  he  did  not,  nor  did  any  one 
on  his  behalf,  attend  to  receive  the  money,  and  it 
was  further  shewn  by  affidavit,  that  he  was  absent 
from  the  Province,  without  having  conferred  on  any 
one,  so  far  as  it  appeared,  any  sufficient  authority  to 
receive  the  money. 

Under  these  circumstances,  application  was  now 
made  by — 

Mr.  McDonald,  on  behalf  of  the  plaintiff,  for  liberty 
to  pay  the  amount  found  due  into  court,  and  for  an 
order  for  redemption. 
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Mr.  Mowat , for  the  first  mortgagee,  and  also  for  a 1851. 
subsequent  mortgagee  to  the  plaintiff,  did  not  object. 

The  mortgagor  did  not  appear.  Thompson. 

The  court  directed  the  order  to  be  drawn  up  in  the  Judgment, 
terms  of  the  motion. 


Cook  y.  Walsh. 

Practice — Re-hearing. 

This  cause  had  been  heard  and  re-heard  before  December  5. 
Mr.  Vice  Chancellor  Jameson , and  had  been  again 
re-heard  before  this  court,  (see  ante.  vol.  1,  page  209,) 
composed  of  The  Chancellor,  Mr.  Vice  Chancellor 
Jameson  and  Mr.  Vice  Chancellor  Esten,  but  judg- 
ment had  not  been  pronounced  when  Mr.  Yice  Chan- 
cellor Jameson  resigned.  The  Chancellor  and  Mr. 

Yice  Chancellor  Esten  differed  in  opinion  and  conse- 
quently no  judgment  was  pronounced. 

Mr.  Mowat,  for  the  plaintiff,  now  applied  for  a re- 
argument,  which,  under  the  peculiar  circumstances  of 
the  case,  was  ordered. 


Lyman  v.  Kirkpatrick. 

Practice — Mortgage — Bankrupt. 

Where  a mortgagee  had  become  bankrupt,  and  he,  together  with  his  December  5 
assignees,  had  filed  a bill  to  foreclose  the  mortgage,  a final  order  of 
foreclosure  was  granted,  although  one  of  the  assignees,  on  account  of 
his  absence  from  the  country,  had  not  executed  the  power  of  attorney 
to  receive  the  mortgage  money,  or  made  affidavit  of  non-payment. 

In  this  case,  it  appeared  that  the  mortgagee  had  statement 
become  bankrupt,  and  he  and  his  assignees  were 
plaintiffs  in  this  suit,  which  had  been  instituted  for 
the  foreclosure  of  the  mortgage.  One  of  the  as- 
signees was  in  England  ; the  other  two, -together  with 
the  mortgagee,  had  given  a power  of  attorney  to  re- 
ceive the  mortgage  money,  in  the  payment  whereof 
default  had  been  made.  Under  these  circumstances — 
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1851.  Mr.  Morphy,  for  the  plaintiffs,  now  applied  for  the 
final  order  of  foreclosure,  upon  affidavits  of  the  exe- 
Kirkpatrick.  cution  of  the  power  of  attorney ; of  attendance  by 
the  attorney  at  the  time  and  place  appointed  by  the 
Argument.  ]y/[astei.’s  rep0rt  f0r  payment  of  the  mortgage  money ; 

of  the  non-appearance  of  the  defendant  or  any  one 
on  his  behalf,  and  of  the  non-payment  of  the  money 
to  any  of  the  plaintiffs  in  Canada,  or  (to  their  belief) 
to  the  plaintiff  who  was  in  England,  citing  Smith  v. 
Jameson  (a). 

judgment.  Per  Cur. In  the  case  of  Smith  v.  Jamesons , 

cited  in  the  argument,  Lord  Ellenborough  ruled  that 
one  of  several  assignees  of  a bankrupt  could  receive 
money  due  to  the  bankrupt’s  estate.  Upon  the  au- 
thority of  this  case,  therefore,  we  think  the  final  order 
may  go. 


The  Attorney  General,  at  the  relation  of  the 
Municipality  of  the  Township  of  Nepean,  v. 
The  Bytown  and  Nepean  Road  Company. 

Road  Companies'  Act — Municipal  Corporations. 

Septfr  28.  The  consent  of  the  Governor  in  council  is  not  necessary  to  justify  a 
Nov  r 28.  road  company,  formed  under  the  statute  12  Victoria,  chapter  84,  in 
taking  possession  of  a public  highway,  the  property  of  the  crown, 
for  the  purpose  ’of  making  a road  over  it. 

A Municipality  has  the  right  of  prohibiting  the  proceeding  with  any 
road  within  the  limits  of  their  jurisdiction,  and  the  making  or  impro- 
ving of  which,  by  a road  company  formed  under  the  12th  Vic.  chapter 
84,  was  commenced  before  any  opposition  was  made  thereto,  but 
without  the  permission  of  such  Municipality.  Notice  of  such  oppo- 
sition, if  duly  given  before  the  work  is  commenced,  according  to  the 
second  section  of  that  statute,  has  the  effect  of  an  interim  injunction 
to  restrain  the  commencing  of  the  road.  But,  though  such  notice  is 
not  given  in  time  for  that  purpose,  the  power  of  prohibition  conferred 
upon  the  Municipal  Councils  is  not  forfeited. 

This  was  a motion  (the  notice  of  which  was  served 
statement.  ^ leave  of  the  court  along  with  the  subpoena)  for 
an  injunction  in  terms  of  the  prayer  of  the  information, 
which  is  set  forth  in  the  judgment  of  the  court.  The 
information  was  filed  on  the  10th  day  of  June  1851, 


{a)  I Esp.  1 14. 
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,and  stated,  that  the  defendants  being  a corporation,  1851. 
created  under  the  provisions  of  the  act  12  Victoria, 
chapter  84,  registered  on  the  21st  day  of  April  last,  The  Jepean 
the  documents  required  in  that  behalf  by  the  said  act,  Road  Co* 
and  which  documents  bear  date  that  day ; that  the 
company  forthwith  commenced  to  construct  a plank 
or  macadamized  road  from  the  town  of  By  town  to  a 
certain  place  called  Bell’s  Corners,  at  the  junction 
of  certain  other  roads  called  the  Richmond  and  Ram- 
say roads,  and  which  plank  or  macadamized  road 
the  said  company  had  commenced  and  intended  to 
construct  in,  over  and  along  the  existing  public  road 
or  highway,  (and  which  was,  and  for  years  had  been 
used  as  such)  between  those  two  places ; and  for  that 
purpose,  the  company,  their  servants  and  agents  had 
taken  possession  of  about  half  a mile  of  the  said 
existing  public  highway,  and  had  broken  up  the 
same  by  digging  up,  carting  away  and  removing  the 
soil  and  stones  of  and  from  the  said  highway,  and 
had  in  this  manner  made  excavations  along  the  line statement- 
of  road  for  the  said  half  mile,  or  thereabouts  to  the 
depth  in  some  places  of  three  feet ; that  though  the 
company  had  not  yet  so  obstructed  the  road  as  to 
leave  no  room  for  the  passage  of  horses  or  carriages 
along  the  same,  still  their  proceedings  made  the 
road  less  commodious  and  convenient  for  the  passage 
of  horses  and  carriages,  and  by  means  of  the  exca- 
vations rendered  the  road  dangerous  to  passengers  at 
night ; that  the  said  existing  public  road  is  and  was 
when  so  taken  possession  of  as  aforesaid,  the  pro- 
perty of  the  Crown,  and  had  been  taken  by  the  com- 
pany without  the  approval  of  the  Governor  in  coun- 
cil, and  the  company  were  also  proceeding  with  their 
road  without  the  permission  of  the  Municipal  Coun- 
cil of  the  township  of  Nepean,  or  the  county  of 
Carleton. 

The  information  further  stated,  that  the  said  com- 
pany had  been  formed  secretly,  and  commenced  the 
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1851.  said  work  before  even  the  formation  of  the  company 
was  known  to  the  residents  of  the  said  township, 
The  Nepean and  object  of  such  secrecy  was,  to  prevent 
Road  Co.  any  notice  being  given  to  them  of  any  intention  to 
oppose  such  new  road  before  the  work  should  be 
commenced ; that  as  soon  as  possible  after  the  forma- 
tion of  the  said  company  became  known,  and  on  the 
14th  or  15th  of  May,  more  than  twelve  freeholders 
resident  within  half  a mile  of  the  said  line  of  road, 
gave  notice  in  writing  to  Robert  Lees , the  recorded 
treasurer,  and  to  Nathaniel  Burwash,  one  of  the  di- 
rectors. of  the  said  company,  that  such  freeholders 
intended  to  oppose  the  formation  or  improvement  of 
the  proposed  line  of  road,  by  the  said  company,  at  the 
next  sitting  of  the  Municipal  Councils  of  the  town- 
ship of  Nepean  and  in  the  County  of  Carleton  respec- 
tively ; that  the  said  company  had  not  been  recorded,, 
nor  had  the  said  freeholders  any  means  of  ascertain- 
ing, nor  were  they  in  fact  aware  who  was,  or  who 
statement  claimed  to  be  the  presiding  chairman,  or  other  pre- 
siding officer  of  the  said  company,  if  any  such  the 
said  company  had,  but  the  said  Lees  and  Burwash 
at  the  time  of  the  said  notice  being  given  to  them 
respectively,  were  requested  to  lay  the  same  before 
the  presiding  officer  of  the  company  at  their  earliest 
convenience ; that  the  Municipal  Council  of  the  town- 
ship of  Nepean  had  jurisdiction  throughout  the  line 
of  the  said  intended  road,  and  such  council  at  their 
next  sitting  thereof — that  is  to  say,  on  the  22nd  day  of 
May  last — passed  a by-law  forbidding  and  prohibit- 
ing the  said  company’s  removing  any  of  the  soil, 
stones,  gravel,  or  sand  from  any  part  of  the  said 
public  highway,  or  in  any  way  whatever  interfering 
therewith  without  the  leave  of  the  said  council,  or  of 
the  council  of  the  county ; that  the  company,  not- 
withstanding the  circumstances  aforesaid,  continue 
their  work  and  intend  to  proceed  therewith  along  the 
whole  line  of  the  said  road.  And  the  information  con- 
cluded with  the  prayer  as  set  forth  in  the  judgment. 
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Numerous  affidavits  were  filed  on  both  sides,  1851. 
chiefly  in  reference  to  the  allegations  of  the  informa- 
tion  as  to  the  secrecy  with  which  the  company  had  The  ^'epean 
been  formed  and  had  commenced  operations.  It  also  Road  Co' 
appeared  that  on  the  9th  of  April  1851,  one  John 
McKinnon,  who  was  unconnected  with  the  defen- 
dants’ company,  had  given  notice  to  the  reeve  of  the 
township  of  his  intention  to  form  a company  to  make 
a road  between  By  town  and  Bell’s  Corners  under  the 
statute,  and  requested  the  reeve  to  call  a meeting  of 
the  council  in  order  that  the  permission  of  the  coun- 
cil might  be  obtained  ; that  a meeting  was  called 
accordingly  and  took  place  on  the  5th  of  May,  when 
a by-law  was  passed  sanctioning  the  formation  of  the 
proposed  company  and  directing  the  reeve  to  take 
stock  therein  to  the  amount  of  1000Z,  for  the  payment 
of  which  the  same  by-law  provided.  The  names  of 
any  of  the  parties  who  were  to  form  the  proposed 
company  were  not  mentioned  in  this  by-law,  but  itstatement* 
appeared  that  the  members  of  the  council  knew 
nothing,  at  this  time,  of  the  intention  to  form  the  rival 
company  against  whom  the  present  suit  was  after- 
wards brought. 

The  motion  was  to  have  been  made  on  the  17th  of 
June,  but  was  deferred  until  this  day  to  give  time 
for  filing  affidavits,  and  in  consequence  of  some 
negotiations  for  a compromise ; consequently,  the 
motion  was  now,  by  consent,  argued  as  if  made  on  the 
17th  of  June. 

Mr.  Mowat,  for  the  motion. 

Mr.  VanJcowghnet,  Q.  0.,  contra.  Argument. 

For  the  plaintiff,  it  was  contended,  that  the  defen- 
dants were  taking  up  the  public  highway  for  the  pur- 
pose of  carry iug  on  their  works  ; that  this  road  was 
the  property  of  the  crown,  and  therefore,  by  the 
express  words  of  the  1st  section  of  the  12th  Victoria, 
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1851.  chapter  81,  the  defendants  were  bound  to  have  first 
obtained  the  permission  of  the  Governor  in  council. 

V. 

TRoadecoan  If  this  was  not  the  proper  construction  of  the  act 
then  it  was  contended  that  the  Municipal  Council  had 
a right  to  prohibit  the  formation  of  any  road  within 
the  limits  of  their  municipality ; that  the  time  at 
which  that  prohibition  is  made  known  is  unimpor- 
tant ; but  if  otherwise,  than  in  this  case  the  council 
had  been  prevented  giving  such  notice  earlier  by  the 
fraud  of  the  company. 

If  the  construction  contended  for  by  the  other  side 
be  correct,  then  companies  formed  under  the  statute 
12  Vic.  ch.  84,  have  a right  to  take  possession  of  any 
of  the  roads  now  in  use,  and  would  have  a right  to 
enjoy  the  profits  of  them  for  twenty-one  years,  and 
after  that  time  the  municipal  councils  could  only 
obtain  them  from  the  company  on  payment  of  their 
Argument.  value.  This  would  be  most  unreasonable,  as, 
in  many  instances  the  company  could  take  roads  al- 
ready very  good  but  which  are  not  either  “ macada- 
mized, gravelled  or  planked.” 

The  effect  of  this  act  is  to  abridge  the  rights  of 
the  public.  Now,  whenever  that  is  the  case,  the 
principle  of  construction  is,  that  the  court  will  lean 
most  favorable  to  the  public,  and  the  words  of  the 
statu tefmust  be  express  to  restrict  the  rights  of  the 
public. 

Salkeld  v.  Johnson  (a),  and  cases  there  collected. 
A late  case  bearing  on  this  point  is  Exparte  Bishop  of 
Exeter  re  Gorham  v.  the  Bishop  of  Exeter  (b),  Stockton 
Railroad  Co.  v.  Barrett  (c),  Marsh  v.  Higgins  (d). 

And  further,,  it  was  argued  that  this  company  had 
not  been  legally  constituted. 

For  the  defendants. — The  plaintiff  is  not  entitled  to 

(a)  2 Ex.  R.  278,  S.  C.  1 Hare,  208.  ( b ) 19  L.  J.,  279  Q.  B.  (<r) 

11  Clk.  & F.  590.  ( d ) 1 Price,  Rep.  253. 
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an  injunction  in  this  case,  for  we  submit,  that  not-  1851. 
withstanding  any  opinion  that  may  exist  as  to  the 
propriety  of  the  conduct  pursued  by  these  defendants  The  Nepean 
in  the  formation  of  the  company,  still  no  power  EoadCo- 
exists  in  the  court  to  restrain  them  from  carrying  on 
their  work  in  the  manner  sought  by  this  information. 

The  principal  argument  upon  which  the  right  to 
the  injunction  in  this  case  is  grounded  is,  that  the 
road  is  the  property  of  the  Crown,  and  therefore  that 
the  consent  of  the  Governor  in  council  ought  to  have 
been  obtained.  This  is  not  so  now,  as  by  chapter  81 
all  roads  are  vested  in  the  municipalities  of  the  re- 
spective townships;  and  the  Road  Act  (ch.  84)  ex- 
pressly authorizes  these  companies  to  make  use  of 
public  highways. 

The  by-law  of  the  Council  only  forbids  the  Nepean  Argument, 
Road  Company  making  the  road,  and  another  by-law 
was  passed  authorizing  another  company  to  make  it. 

But  the  Council  could  not  authorize  one  and  forbid 
another.  They  must  forbid  both  or  neither. 

Section  191  of  chapter  81,  authorizes  the  township 
councils  to  improve  the  roads  in  their  respective  mu- 
nicipalities. It  was  objected,  that  the  town  council 
should  therefore  have  filed  a bill  against  the  defen- 
dants, and  that  an  information  at  the  suit  of  the 
Attorney  General  was  improper. 

Reference  was  also  made  by  council  to  Logan 
v.  Earl  of  Courtown  (a) ; North  British  Railway  Co. 
v.  Tod  ( b ) ; Coleman  v.  The  Eastern  Counties  Rail- 
way Co.  (c) ; also,  sec.  j 31  of  12  Yic.  ch.  81,  sub- 
divisions 10,  17,  18. 

The  judgment  of  the  court  was  delivered  by — judgment. 

The  Chancellor. — The  defendants  are  a com-Nov’r28. 
pany  incorporated  under  the  provisions  of  the  statute 


(a)  13  Beav.  29.  ( b ) 12  Clk.  & F.  722.  ( c ) 10  Beav.  1. 
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1851.  12  Vic.  chap.  84,  for  the  purpose  of  constructing  a 
road  from  the  town  of  By  town  to  a place  known  as 
The  Nepean  Bells  Corners.  In  the  progress  of  their  work,  the  de- 
Road  Co.  fenc[ants,  at  the  time  this  information  was  filed,  had 
commenced  to  improve  a portion  of  the  public  high- 
way between  Bytown  and  Bell’s  Corners,  having 
adopted  it  as  part  of  the  line  of  road  which  they  pro- 
posed to  construct. 

The  information  prays  that  an  injunction  may  is- 
sue, “ restraining  the  defendants,  their  servants 
agents  and  workmen  from  digging  up  or  excavating 
any  part  of  the  said  existing  road,  and  from  remov- 
ing any  of  the  soil,  stones,  gravel  or  sand  from  any 
part  of  the  said  public  highway,  or  in  any  way  what- 
ever interfering  therewith,  without  the  leave  of  the 
Governor  in  council,  or  of  the  said  municipality  of 
Nepean,  or  of  the  council  of  the  county  of  Carleton ; 
and  from  in  any  way  obstructing,  or  continuing  the 
judgment,  obstructions  already  made  or  caused  by  them,  in  or 
upon  the  said  existing  public  road,  and  from  doing 
any  other  damage  to  the  said  road,  or  continuing,  or 
suffering  to  continue,  any  damage  already  done 
thereto  by  them,  their  servants,  agents  and  workmen, 
and  from  proceeding  to  make  a plank,  macadamized 
or  other  highway,  on,  over,  or  along  the  said  existing 
public  road,  or  highway ; and  that  they  may  be  di- 
rected to  restore  the  said  existing  public  road  or 
highway  into  the  same  state  and  condition  as  the 
same  was  in  before  the  said  company  commenced  the 
making  of  their  said  intended  road.” 

The  application  was  sustained  in  argument  upon 
three  grounds.  It  was  argued,  first : that  the  secrecy 
observed  in  the  formation  of  this  company  was  such 
as  to  preclude  the  possibility  of  any  opposition  being 
made  to  the  projected  improvement  under  the  second 
section  of  the  act ; and  that,  consequently,  the  com- 
pany had  not  been  legally  constituted.  It  was  argu- 
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ed,  secondly,  that  this  company  having  illegally  1851. 
taken  possession  of  Crown  property — the  public  high- 
way — without  the  consent  of  the  Governor  in  coun-  The  Nepean 
cil,  ought,  for  that  reason,  to  be  restrained.  Lastly,  E,oad  Co* 
it  was  contended  that  the  interruption  of  the  high- 
way by  these  defendants,  against  the  prohibition,  or, 
at  least,  without  the  permission  of  the  municipality 
of  the  township  of  Nepean,  was  illegal  — a public 
nuisance — proper  to  be  restrained  by  the  injunction 
of  this  court. 

We  think  that  this  application  cannot  be  sustained 
upon  the  ground  first  presented.  It  is  to  be  observed 
that  the  Legislature  have  not  thought  it  necessary  to 
require  that  any  information  should  be  given  to  the 
public  prior  to  the  actual  incorporation  of  such  com- 
panies. The  instruments  by  which  they  are  con- 
stituted must  be  registered  under  the  statue,  in 
order  to  their  incorporation.  But  no  provisions  has 
been  made  for  securing  to  the  public  any  previous  in-  Judgment, 
formation.  This  state  of  the  law  renders  it  difficult, 
no  doubt,  and  often  impossible  for  those  interested 
in  opposing  such  a work  to  avail  themselves  of  the 
provisions  of  the  second  section.  But  if  the  Legisla- 
ture have  made  no  provision  upon  the  subject — if  they 
have  thought  it  right  to  authorize  any  number  of  per- 
sons not  less  than  five  to  form  themselves  into  an 
incorporated  company,  without  requiring  any  previous 
publication  of  such  an  intention,  can  we  pronounce 
such  a company  to  be  illegal  for  the  want  of  that 
publicity,  which,  however  expedient  it  may  seem,  has 
not  been  required  ? 

The  difficulty  of  maintaining  the  position  contended 
for  seems  to  be  greatly  increased,  if  not  rendered 
insuperable,  by  a clause  in  an  act  passed  during  the 
last  session,  for  the  purpose  of  amending  the  statute 
in  question.  In  framing  the  14th  and  15th  Vie.  ch. 

122,  the  Legislature  had  in  their  view  the  very  incon- 
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1851.  venience  which  we  have  been  considering,  and  the 
tenth  section  of  that  statute  shews  the  extent  to 
The  Nepean  w^ich,  in  their  estimation,  that  inconvenience  required 
Road  co.  remec[y  That  clause,  however,  does  not  obviate 
that  secrec}^  in  the  formation  of  these  joint  stock 
companies  which  is  here  complained  of,  but  only- 
pro  vides  for  the  service  of  notice  upon  each  municipal 
councillor  of  the  locality  ten  days  before  the  commence- 
ment of  the  work. 

But,  apart  from  the  simple  fact  that  the  formation 
of  this  company  was  unknown,  numerous  affidavits 
have  been  filed,  for  the  purpose,  I presume,  of  shew- 
ing a studied  concealment  by  these  defendants,  both 
before  and  after  its  formation.  Without  determining 
what  course  it  might  be  proper  to  pursue,  had  such 
a state  of  things  been  established,  the  evidence  be- 
fore us,  in  our  opinion,  fails  to  prove  such  a case. 
To  some  extent,  the  affidavits  are  certainly  conflict- 
judsfment.  ing.  It  is  sworn,  on  behalf  of  the  defendants,  that 
the  formation  of  a company  for  the  construction  of 
this  road,  had  been  mentioned  by  the  present  Presi- 
dent of  the  company  to  a great  variety  of  persons  in 
the  neighborhood,  who  were  interested  in  the  work. 
On  the  other  side,  it  is  said  that  this  particular  road 
was  not  specified.  But,  it  is  not  denied  that  those 
parties  were  informed  that  a meeting  was  about  to 
be  held  in  order  to  the  formation  of  a company  for 
the  construction  of  some  road  in  the  vicinity,  and 
that  their  attendance  was  requested.  Now,  unques- 
tionably, that  is  not  a course  which  would  have  been 
pursued  had  secrecy  been  an  object.  Then  the  act 
of  incorporation  was  registered  in  the  public  office, 
where  any  party  interested  might  have  had  the  de- 
sired information.  The  road  is  in  the  immediate 
vicinity  of  a populous  town,  and  considerable  num- 
bers of  men  were  engaged  on  the  work  the  moment 
the  company  had  been  formed.  Lastly  : several  per- 
sons have  sworn  that  the  formation  of  this  company 
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was  matter  of  notoriety  at  Bytown.  Assuming  the  1851. 
law  then  to  be  clearly  in  favor  of  the  application, 
it  seems  to  us  to  fail,  in  this  respect,  on  the  evidence.  The  Nepean 

Koad  Co. 

Upon  the  second  ground  also,  our  opinion  is  in 
favor  of  the  defendants.  The  first  section  of  the  act 
for  the  formation  of  joint  stock  companies  for  the 
construction  of  roads  and  other  works  in  Upper  Cana- 
da, provides,  “ that  any  number  of  persons  not  less 
than  five,  respectively,  may,  in  Upper  Canada,  in 
their  discretion , form  themselves  into  a company  or 
companies,  under  the  provision  of  this  act  for  the 
purpose  of  constructing  in  and  along  any  public 
road  or  highway,  allowance  for  road,  or  otherwise, 
any  road  or  roads  of  the  kind  mentioned  in  the  pre- 
amble of  this  act.”  The  clause,  thus  far,  seems  to 
have  had  a two-fold  object — to  authorize  the  con- 
struction of  the  roads  contemplated  by  the  act,  first, 
over  public  highways,  and,  secondly,  under  the 
expression  “or  otherwise ” over  private  property  judgment, 
and  in  the  absence  of  further  restrictions,  either  course 
might,  I presume,  have  been  adopted.  But  then  fol- 
lows this  proviso,  “ that  no  such  company  shall  con- 
struct any  such  road  or  other  such  works  aforesaid, 
through,  over,  along,  or  upon  any  private  property, 
or  property  of  the  Crown,  without  having  first  ob- 
tained the  permission  of  the  owner  or  owners,  occu- 
pier or  occupiers  thereof,  or  of  the  Crown,  so  to  do 
except  as  hereinafter  provided  ” And  it  is  contended 
that  public  highways  are  within  this  proviso,  as  being 
the  property  of  the  Crown ; and  that  they  cannot 
therefore,  be  taken  by  the  companies  without  the 
consent  of  the  Governor  in  council. 

We  cannot  agree  in  this  construction  of  the  act. 

The  control  of  the  public  highways  has  been  com- 
mitted to  these  Municipal  bodies  throughout  the 
Province  (a).  They  have — without  the  reservation 

(a)  12  Vic.  ch.  8i,  sec.  31,  subdivision  10. 
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1851.  to  the  Crown  of  any  control — been  entrusted,  with 
an  almost  unlimited  power  of  dealing  with  existing 
The  Nepean  roads  a*ul  opening  new  ones.  The  general  frame  of 
Road  Co.  £pe  ac£s  WOuld  lead  to  the  conclusion  that  such  con- 
trol as  the  Legislature  meant  to  retain  over  the  in- 
corporated companies  would  have  been  confided  to 
the  same  bodies,  and  this  is  what  seems  to  us  to 
have  been  done — as  I shall  presently  shew — by  the 
third  section  of  the  act. 

But  the  language  of  the  proviso  leads,  we  think, 
to  the  same  conclusion.  It  limits  the  power  of  con- 
structing roads  over  private  property,  or  property  of 
the  Crown,  “ without  having  first  obtained  the  per- 
mission of  the  owner  or  owners,  or  the  occupier  or 
occupiers  thereof,  or  of  the  Crown,  except  as  therein- 
after provided.”  Now,  the  object  of  this  proviso  ap- 
pears to  us  to  have  been  to  limit  the  power  of  those 
companies,  not  in  relation  to  highways — already 
judgment,  dedicated  to  the  public — but  in  relation  to  property 
the  beneficial  interest  in  which  might  be  either  in 
the  Crown  or  in  the  subject.  The  expression  used 
point  to  “ property,”  as  contradistinguished  from  high- 
ways rather  than  include  them,  and  the  exception 
to  the  proviso  evinces,  in  our  opinion,  the  justice  of 
this  inference.  Companies  are  forbidden  to  construct 
roads  on  the  property  of  the  Crown  or  of  private  in- 
dividuals, “ except  as  thereinafter  provided.”  The 
provisions  “ thereinafter  contained  in  the  5th  and 
10th  sections.”  The  5th  section  enables  incorporated 
companies  to  appropriate  lands  according  to  the 
provisions  “ thereinafter  contained  for  acquiring  the 
same.”  And  the  10th  section,  after  providing  a mode 
of  ascertaining  the  value  of  the  land  required,  ena- 
bles the  company,  upon  tender  of  the  amount,  to  take 
possession,  irrespective  of  the  consent  of  the  owner. 
We  find, therefore,  upon  examining  the  clause  refer- 
red to,  that  the  object  of  this  proviso  is  to  harmonize 
as  far  as  possible  the  powers  conferred  by  the  act 
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with  the  rights  of  private  property— to  secure  to  pro-  1851. 
prietors  a just  compensation  for  their  property,  and 
then  to  enable  companies  to  proceed  irrespective  of  The  Jepean 
their  consent.  These  regulations  have  no  reference  RoadCo 
to  highways.  They  show,  we  think,  that  the  proviso 
was  not  intended  to  restrict  the  rights  of  these  com- 
panies in  relation  to  that  species  of  property  — an 
object,  as  it  seems  to  us,  otherwise  provided  for. 

Upon  the  third  ground,  however,  we  think  the  in- 
formation is  sustained.  It  was  argued,  on  behalf  of 
the  defendants,  that  the  authority  of  the  municipality 
of  the  township  of  Nepean  to  prohibit  this  road  had 
ceased,  the  work  having  been  commenced  before  op- 
position made,  and,  consequently,  before  the  enact- 
ment of  the  prohibitory  by-law.  That  argument 
cannot,  in  our  opinion,  be  sustained.  Confining  our 
attention  to  the  second  and  third  sections  of  the  act, 
we  should  not  be  prepared  to  adopt  that  construction. 

The  second  section,  no  doubt,  gives  to  notice  of  Jud=ment; 
opposition,  before  the  work  has  been  commenced, 
a very  important  operation.  Notice  has,  in  that 
case,  the  effect  of  an  interim  injunction.  It  stays  the 
work  until  the  next  meeting  of  the  municipal  coun- 
cil having  jurisdiction.  This  effect  ma)T  be  lost  by 
the  failure  to  serve  notice  before  the  work  has  been 
commenced : but  would  the  power  to  oppose  be 
thereby  absolutely  forfeited  ? Would  the  power  of 
prohibition  conferred  upon  the  municipal  councils  by 
the  succeeding  sections  be  thereby  forfeited  ? We  in- 
cline to  think  that  it  would  not. 

But  it  is  unnecessary  to  dwell  upon  that  point,  be- 
cause we  are  clearly  of  opinion  that  the  construction 
contended  for  is  excluded  by  other  provisions  in  this 
and  subsequent  acts. 

In  th‘e  first  place,  consider  the  act  itself.  It  ena- 
bles any  number  of  persons  not  less  than  five,  “ in 
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1851.  their  discretion”  to  form  themselves  into  a company. 
There  is  no  limit  to  this  power.  No  opportunity  to 
The  Nepean  intervene  is  afforded  to  those  interested.  It  follows, 
Road  co.  then,  that  the  work  [R  every  instance  may  be  com- 
menced before  any  notice  of  opposition  can,  in  the 
nature  of  things,  be  served,  and  the  more  objectiona- 
ble the  work,  the  more  may  this  result  be  expected. 
Again : companies  may  be  formed  before  the  road 
has  been  located.  The  instrument  to  be  registered 
is  only  required  to  specify  the  termini.  But,  the  ter- 
mini being  settled,  the  road  may  be  varied  in  any 
direction.  Consequently,  the  work  may  be  begun 
before  it  is  even  known  who  are  entitled  to  object. 
Looking  to  these  provisions,  it  is  impossible,  we 
think,  to  hold  that  the  Legislature  intended  to  limit 
the  power  of  opposing  in  the  way  contended  for. 
Such  a construction  would  deprive  the  parties  inter- 
ested of  all  effective  control.  It  is  true  that  some 
provision  has  been  made  by  a recent  statute,  but  that 
rudiment  does  n°t  seem  to  us  to  weaken  the  argument  upon  the 
act  as  originally  passed. 

It  was  argued,  however,  that  the  municipal  coun- 
cils, under  the  third  section,  have  power  to  prohibit 
merely ; that  in  this  case,  they  not  only  have  not 
prohibited,  but  have  expressly  authorized  this  work, 
and  that  the  by-law  which  merely  refuses  to  grant 
permission  to  these  defendants  is  therefore  in  effect  a 
mere  preference  of  one  of  two  rival  companies,  unau- 
thorized by  the  act,  and  therefore  illegal. 

This  question,  which  is  one  of  considerable  diffi- 
culty, was  very  ably  argued  on  both  sides.  We  can- 
not say  that  our  minds  are  now  free  from  all  doubt ; 
but  the  best  opinion  we  have  been  able  to  form  is, 
that  the  permission  of  the  municipality  of  the  town- 
ship of  Nepean  was  necessary  under  the  circum- 
stances of  this  case,  and  that  the  proceedings  of  these 
defendants  in  relation  to  the  highway  in  question — 
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that  permission  having  been  withheld — are  unautho-  1851. 
rized  and  illegal. 

V. 

* The  Nepean 

Road  Co. 

Had  this  question  turned  upon  the  construction 
to  be  placed  upon  the  Joint  Stock  Companies  Act  . 
and  the  31st  section  of  the  Municipal  Corporation  Act, 
there  would  have  been  considerable  difficulty  in 
reconciling  those  statutes.  The  former  would  seem 
to  empower  companies  incorporated  under  its  provi- 
sions, to  proceed  without  reference  to  the  permission 
of  the  municipalities,  whilst  the  latter  enables  mu- 
nicipal corporations  to  make  by-laws  “ for  regulating 
the  manner  of  granting  to  associated  joint  stock,  road 
or  bridge  companies  permission  to  proceed  with  any 
roads  or  bridges  within  the  jurisdiction  of  such  mu- 
n icipality,  and  the  manner  of  afterwards  ascertaining 
and  declaring  according  to  law  the  completion  of 
the  works  undertaken  by  such  companies  respec- 
tively, so  as  to  entitle  such  incorporated  companies 

i n i i _ __  r . Judgment. 

to  levy  tolls  upon  such  works,  and  of  all  examina- 
tions, enquiries  and  investigations  necessary  for  the 
proper,  efficient  and  judicious  exercise  of  such  power.” 


It  is  unnecessary,  however,  that  we  should  now 
consider  the  proper  construction  of  these  statutes,  as 
originally  framed,  because,  by  an  amendment  passed 
in  the  next  session  of  Parliament — 13  and  14  Vic. 
ch.  64 — the  difficulty,  so  far  at  least  as  the  present 
question  is  concerned,  seems  to  us  to  be  removed. 
By  the  latter  statute,  the  clause  in  question  has  been 
amended  by  introducing  after  the  words  “ joint  stock 
road  and  bridge  companies,”  the  following  clause — 
“ to  which  opposition  has  been  made  in  accordance 
with  the  provisions  of  the  act  passed  in  the  present 
session  of  Parliament,  &c.”  Now,  that  amendment 
would  seem  to  have  been  introduced  for  the  purpose 
of  reconciling  the  previous  statutes,  and  in  our 
opinion,  it  has  that  effect.  Where  opposition  has  not 
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1851.  been  made,  and  where  there  is  no  special  circuin- 
stance  requiring  permission,  it  is  unnecessary.  On 
The  Nepean  the  °ther  hand,  where  opposition  has  been  made,  per- 
Road  co  mission  is  indispensable. 


This  conclusion  appears  to  us  to  be  in  unison  with 
the  whole  purview  of  those  statutes,  and  to  be  ne- 
cessary for  effectuating  their  object.  It  was  the  inten- 
tion of  the  Legislature,  no  doubt,  to  confer  upon  the 
municipal  bodies  very  extensive  powers  in  relation 
to  the  public  highways.  They  are  empowered  to 
improve,  divert,  stop  up  existing  ways,  and  to  open 
new  ones.  Upon  these  bodies,  in  the  first  place,  is 
devolved  the  duty — and  perhaps  it  may  be  found  the 
option  too — of  constructing  such  public  improve- 
ments throughout  the  several  localities.  It  is  unne- 
cessary, for  our  present  purpose,  to  consider  whether 
that  option  does  in  fact  belong  to  these  municipal 
bodies.  But  it  may  not  be  unimportant  to  observe 
that  they  are  clearly  empowered,  under  the  191st 
Judgmen  sec^on>  £0  contract  with  individuals  for  the  construc- 
tion of  such  works,  and  the  proviso  to  that  section 
enacts  that  contracts  so  entered  into  cannot  be  inter- 
fered with  by  any  company  formed  under  the  Joint 
Stock  Companies  Act.  If  those  with  whom  munici- 
pal bodies  contract  are  so  protected,  it  would  seem 
difficulty  to  deny  to  the  municipalities  themselves  the 
option  I have  suggested.  But,  however  that  point 
may  be  determined,  their  powers  are,  certainly,  very 
extensive,  and  authorize  the  literal  interpretation  of 
the  late  act,  which  makes  permission  necessary  where 
opposition  has  been  made. 


But,  assuming  the  proceedings  of  these  defendants 
to  have  been  illegal,  and  assuming  the  information 
to  be  for  that  reason  sustained,  still  a practical  diffi- 
culty seems  to  us  to  exist,  making  an  injunction  at 
this  time  improper.  Our  judgment  on  the  motion 
was  postponed  that  we  might  have  an  opportunity  of 
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consulting  the  statute  passed  in  the  last  session  for  1851. 
the  amendment  of  the  Joint  Stock  Companies  Act.  It 
is  now  stated  that  the  portion  of  the  road  with  res-  The  Nepean 
pect  to  which  this  information  was  filed  and  this  RoadCo- 
motion  for  an  injunction  made,  has  been  completed 
in  every  respect  and  made  a good  macadamized  road. 

The  result  is  that  there  is  no  obstruction  to  be 
removed,  and  it  is  not  expected,  I presume,  that  we 
should  now  order  the  defendants  to  restore  the  road 
to  its  former  condition.  There  would  not  seem  to  be 
any  longer  any  reason  for  granting  this  application. 

Those  who  apply  for  an  injunction  are  bound  to  shew 
not  only  a wrong  to  be  redressed,  but  a mischief  of 
that  character  requiring  the  exercise  of  the  preventive 
jurisdiction  (a).  Here  the  nuisance  complained  of — 
and  I understand  nuisance  to  be  the  sole  foundation 
of  the  information — has  become  a great  public  ad- 
vantage. That  which  was  a bad  road  has  been  con- 
verted into  a good  one.  At  law  even,  when  the  waste 
is  of  trifling  value,  a verdict  has  been  directed  to 
entered  for  the  defendants  ( b ),  and  in  this  court  the 
same  doctrine  prevails  (c).  We  do  not  determine  what 
order  would  have  been  proper  had  a bill  been  filed 
by  the  municipality  of  the  township  of  Nepean  to 
restrain  these  defendants  within  the  limits  prescribed 
by  the  act  under  which  they  were  incorporated  (< d ). 

Neither  do  we  decide  that  an  injunction  may  not 
become  necessary.  But  there  would  not  seem  to  be 
any  practical  injury  to  be  redressed  under  present  cir- 
cumstances ; and  certainly  it  is  not  the  necessary  duty 
of  this  court  to  interfere  by  injunction  under  such 
circumstances.  The  mere  infringement  of  a legal 
right,  without  injury,  may  be  insufficient  to  warrant 
such  interference  (e).  It  may  be  proper,  too,  that  the 


( a ) Attorney- General  v.  Nichol,  16  Ves.  338  ; Winstanley  v.  Lee,  2 
Swan,  333.  ( b ) Harrow  School  v.  Alderton,  2 Bos.  &Pul.  86.  (c)  Barry 

v.  Barry,  1 J.  & W.  651.  (a ) Wilson  v.  Town  Council  of  Port  Hope, 
ante  370.  ( e ) Att’y  Gen.  v.  Eastern  Counties  Railway  Co.  7 Jur.  807, 
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1851.  defendants  should  have  the  opinion  of  a court  of  law 
upon  the  construction  of  the  act,  if  they  desire  it  (a). 

V. 


The  Nepean 
Road  Co. 

Judgment. 


Upon  the  whole,  if  these  parties  cannot  come  to 
some  arrangement,  and  an  injunction  is  pressed  for, 
it  must  be  spoken  to  with  reference  to  the  altered 
circumstances. 


O’Lone  v.  O’Lone. 

Practice — Decree — Further  directions. 


October  51  Where  a decree,  which  reserved  no  further  directions,  directed  that  a 
December  2.  sale  or  partition  of  the  property  in  question  should  take  place  accord- 
ing as  the  Master  might  consider  either  course  more  for  the  interest 
of  the  parties,  but  contained  no  directions  as  to  the  conveyances  or 
possession,  or  as  to  the  execution  of  the  deeds,  and  the  Master  reported 
in  favor  of  a partition, — the  Court,  on  motion,  ordered  the  execution 
of  conveyances  and  the  delivery  of  the  possession  of  the  property, 
agreeably  to  the  finding  of  the  Master. 

In  this  case,  the  decree,  on  further  directions,  had 
referred  it  to  the  Master  to  consider  whether  a parti- 
tion of  the  real  estate  in  question  in  the  cause  would 
statement  a(lvisable ; and  if  he  should  be  of  that  opinion, 
ordered  that  it  should  take  place  accordingly,  but 
did  not  contain  any  specific  directions  for  carrying  it 
into  effect.  The  Master  reported  in  favour  of  a parti- 
tion, and  allotted  different  parts  of  the  estate  in 
severalty  to  the  respective  parties ; but  as,  under  the 
circumstances,  he  could  proceed  no  further,  the  pre- 
sent application  was  made  for  an  order  directing  the 
necessary  conveyances  to  be  executed  and  possession 
to  be  delivered,  by  the  proper  parties,  of  the  respec- 
tive allotments ; the  conveyances  to  be  settled  by  the 
Master  in  case  the  parties  should  differ  about  the 
same ; and  that^the  title  deeds  of  the  different  allot- 


(a)  Dakin  v.  London  and  Northwest  Railway  Company,  13  Jur.  579; 
Barker  v.  North  Staffordshire;  Rail  way  Company,  2 D & S.  55  ; Preston 
v.  Liverpool,  Manchester  & Newcastle-upon-Tyne  Railroad  Company, 
1 Sim.  N.  S.  600. 
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merits  should  be  delivered  to  the  proper  parties,  or  1851. 
attested  copies  with  covenants  for  the  production  of 
the  originals  ; or  that  the  decree,  on  further  directions,  0'Lone. 
should  be  amended  by  introducing  these  directions 
into  it. 

Mr.  Mowat,  for  the  motion,  cited  Smith's  Chancery  Argument. 
Practice,  vol.  2,  pp.  191-2 ; Daniel's  Chancery  Prac- 
tice, 1232 ; Trevelyan  v.  Charter  (a) ; Bird  v.  Heath 
(b) ; Seton  on  Decrees,  p.  184  in  the  note. 

Mr.  Turner  contra,  resisted  the  application,  on 
the  ground  that  its  object  was  a variation  of  the 
decree,  and  that  for  this  a re-hearing  was  necessary, 
either  in  order  to  introduce  the  required  directions 
into  the  decree  or  to  reserve  further  directions 
whereby  they  could  be  obtained  (c) ; or,  if  the  omis- 
sion was  such  as  could  be  remedied  without  a re- 
hearing, then  he  contended  that  the  proper  mode  of 
proceeding  was  by  petition  and  not  by  motion.  He 
also  contended  that  the  decree,  on  further  directions, 
having  been  final,  the  cause  was  out  of  court  and 
no  motion  could  be  made  in  it. — Daniel’s  C.P.  1233. 

Per  Curiam — Upon  considering  the  motion  made 
in  this  cause,  we  are  of  opinion  that  the  decree  hav- 
ing directed  a partition,  the  suit  remained  in  court 
until  it  was  perfected ; and  that  the  decree,  on  further 
directions,  having  determined  all  the  matters  in  ques- 
tion in  the  cause,  which  remained  open,  was  final  in 
its  nature  ; and  that  the  directions  which  are  required 
being  merely  for  the  purpose  of  carrying  into  effect 
what  has  been  ordered  by  that  decree,  a re-hearing 
is  not  necessary  either  for  the  purpose  of  adding  the 
required  directions  to  it,  or  of  introducing  into  it  a 
reservation  of  further  directions ; but  that  the  requisite 
directions  can  be  given  on  the  present  motion.  We 

{a)  9 Beav.  140.  ( b ) 6 Hare,  236.  ( c ) Robertson  v.  Meyers,  ante 

31- 
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1851.  refrain  from  expressing  any  opinion  as  to  whether 
correction  of  a clerical  error  or  omission  in  a 
o’Lone.  decree  can  be  obtained  upon  motion. 


Clark  y.  Burnham. 


Pleading — Fraud. 


October  28 
December  2 


The  plaintiff  had  bought  from  the  defendant  47  acres  of  land,  paid  for 
it  and  taken  a conveyance  of  it,  but  subsequently  discovered  that 
44  acres  of  it  were  covered  with  water ; whereupon  he  filed  a bill 
charging  the  defendant  with  fraud.  No  evidence  of  any  fraud  having 
been  given,  and  it  rather  appearing  that  both  parties  had  acted  in 
ignorance  of  the  nature  of  the  property,  the  bill  was  dismissed,  with 
costs,  but  without  prejudice  to  any  new  bill  being  filed. 


The  bill  in  this  case,  the  nature  of  which  is  set 
forth  in  the  judgment,  was  filed  by  William  Clarke 
against  the  Hon.  Zaccheus  Burnham  ; and  under  the 
circumstances  therein  stated  and  set  forth,  prayed 
that  the  contract  and  sale  therein  mentioned  might 
be  decreed  to  be  rescinded,  and  the  defendant  or- 
dered to  repay  to  plaintiff  the  sum  of  47 1.  10s.*, 
together  with  his  costs  of  this  suit,  upon  the  plaintiff 
surrendering  to  the  defendant  the  indenture  (exe- 
cuted by  defendant  to  plaintiff')  to  be  cancelled,  and 
executing  such  release,  assignment  or  conveyance 
as  the  court  might  order ; or  that  it  might  be  referred 
to  the  Master  to  enquire  and  state  the  quantity  and 
value  of  the  portion  of  the  premises  which  is  dry 
and  available ; and  that  the  contract  and  sale  might 
be  ordered  to  be  rescinded  except  as  to  such  portion  ; 
and  that  defendant  might  be  ordered  to  pay  to  the 
plaintiff  the  sum  of  47£.  10s.,.  with  plaintiff’s  costs, 
except  such  sum  as  the  Master  might  report  to  be 
the  value  of  the  said  portion  of  the  premises  ; and  for 
further  relief. 


The  defendant  having  answered  the  bill,  denying 
all  the  charges  of  fraud,  the  plaintiff  had  proceeded 


* This  is  the  prayer  of  the  bill,  but  clearly,  it  ought  to  have  been 
70/.  IOJ. 
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to  examine  him  viva  voce , under  the  50th  order  of  1851. 
May  1850  ; and  the  cause  now  coming  on  for  hearing, 

V. 

Burnham. 

Mr.  Brough , for  the  plaintiff,  contended  the  evi- 
dence was  sufficient  to  establish  legal  fraud,  as  the  Argument, 
defendant  must  be  presumed  and  taken  to  have  been 
aware  of  the  property  he  was  selling. 

Mr.  CricJcmore , for  the  defendant. — All  that  can 
be  said  here  is,  that  both  parties  have  acted  in  ig- 
norance of  the  real  state  of  the  property  purported  to 
have  been  sold;  and  if  even  upon  a case  properly 
framed  in  that  view  of  the  facts,  relief  could  be 
afforded  to  the  plaintiff,  still,  upon  this  bill,  framed 
as  it  is  solely  with  a view  to  relief  on  the  ground  of 
fraud,  no  decree  in  favor  of  the  plaintiff  can  be  made. 

The  bill  must  be  dismissed,  and — the  plaintiff  hav- 
ing failed  in  proving  any  fraud  on  the  part  of  the 
defendant — with  costs ; citing  Glascott  v.  Lang  (a), 

Matthie  v.  Edwards  (b) ; Curson  v.  Belworthy  (c) ; 

1 Sugden’s  Vendors  and  Purchasers,  p.  812. 

The  judgment  of  the  court  was  now  delivered  by 

The  Chancellor. — The  bill  in  this  case  states  December2< 
that  the  plaintiff  entered  into  a contract  with  the 
defendant  on  the  29th  of  June  1850  for  the  purchase  Jud^ment* 
of  broken  lot  number  23  in  the  12th  concession  of  the 
. township  of  Cartwright  in  the  county  of  Durham* 
containing  47  acres  of  land,  at  the  rate  of  11.  10si 
p>er  acre,  making  the  sum  of  701.  10s.  The  bill  then 
states  the  payment  of  the  purchase  money  and  the 
execution  of  the  conveyance,  whereby  the  whole 
47  acres  were  conveyed  by  the  defendant  to  the 
plaintiff ; that  the  plaintiff  at  that  time  had  not  seen 
the  land,  but  afterwards  visited  it  and  discovered,  as 
the  fact  was,  that  only  three  acres  of  it  consisted  of 


[a)  2 Ph.  310.  (&)  n Jurist,  761.  (c)  11  Jurist,  915. 
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1851.  dry  land,  and  that  the  residue  of  it  was  land  covered 
with  water,  being  in  fact  part  of  the  bed  of  the  Lake 
Burnham.  Scugog.  The  bill  states  that  the  defendant,  knowing 
this  fact,  fraudulently  represented  the  property  as 
consisting  of  47  acres  of  dry  land  available  for  pur- 
poses of  agriculture ; and  it  prays  that  the  contract 
may  be  wholly  or  partially  rescinded  on  this  ground. 

The  answer  denies  the  fraud  imputed  to  the  defen- 
dant by  the  bill,  and  it  is  wholly  unsupported  by  the 
evidence  ; which,  however,  satisfactorily  proves  that 
of  the  47  acres  only  3 acres  are  dry  land,  and  that 
the  remainder  is  covered  by  the  waters  of  Lake 
Scugog. 

The  defendant  appears  to  have  been  as  ignorant 
of  the  nature  of  the  property  as  the  plaintiff,  and  the 
case  is  no  doubt  one  of  mutual  mistake.  The  bill, 
Judgment' however,  states  no  alternative  case  of  this  nature, 
but  rests  wholly  on  the  imputed  fraud. 

The  cases  cited  by  the  learned  counsel  for  the 
defendant  shew,  that  where  a plaintiff  states  a case 
merely  of  fraud,  which  he  wholly  fails  to  establish, 
he  cannot  have  relief  on  any  minor  ground  to  be 
collected  from  the  facts  of  the  case  but  not  sub- 
stantially relied  upon;  and  we  think  that  to  grant 
relief  to  the  plaintiff  in  this  case,  besides  violating 
this  rule,  would  be  to  proceed  on  a ground  not  only 
not  stated  but  negatived  by  the  bill,  which  in  imput- 
ing fraud  to  the  defendant  excludes  the  case  of 
mutual  mistake,  on  which  alone  a decree  in  the 
plaintiff’s  favor  could  be  founded.  Under  these 
circumstances,  we  think  that  the  bill  should  be  dis- 
missed with  costs ; but  inasmuch  as  some  mistake 
may  possibly  have  existed  which  ma}^  entitle  the 
plaintiff  to  relief,  such  dismissal  will  be  without 
prejudice  to  any  other  suit  which  the  plaintiff  may 
be  advised  to  institute.  In  pursuing  this  course,  we 
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are  as  far  as  possible  from  desiring  to  countenance  1851. 
the  supposition  that  a person  purchasing  land,  and 
paying  his  money  and  receiving  a conveyance,  with-  Bui^ham> 
out  being  at  the  trouble  to  inform  himself  concerning 
it,  can,  after  the  completion  of  his  purchase,  obtain 
relief  by  reason  of  any  deficiency  in  the  quantity^ 
quality,  or  description  of  the  land  which  forms  the 
subject  of  his  purchase  ; but  there  is  some  authority 
to  shew  that  where  the  subject-matter  of  the  contract 
does  not  in  fact  exist  at  the  time  of  the  purchase, 
relief  may  be  afforded.  Without  even  hazarding  a 
conjecture  whether  the  present  is  a case  of  this  na- 
ture, or  expressing  any  opinion  whether,  if  it  is,  the 
plaintiff  can  have  any  relief,  we  think  it  right  to 
reserve  to  him  liberty  to  institute  a suit  for  that  pur- 
pose, should  he,  upon  a due  consideration  of  the 
facts  of  the  case  and  of  the  law  applicable  to  them, 
be  advised  to  adopt  that  course. 


Dixon  v.  Mills. 

Practice— 37th  Order  of  May  1830. 

Where  an  absolute  decree  was  pronounced  under  the  37th  order  of  May 

1850,  and  the  plaintiff,,  through  inadvertence,  served  the  defendant  December  2 
with  an  office  copy  of  the  bill  and  a notice  in  the  terms  of  the  40th  of 
those  orders,  the  defendant  applied  to  answer  the  bill  and  set  aside 
the  decree ; and  it  appeared  by  the  affidavits  filed  in  support  of  the 
application  that  the  intended  defence  was  a hard  one  and  strictissimi 
juris , the  Court  refused  the  application. 

This  was  a petition  presented  by  the  defendant  statement 
Nash,  against  whom  the  bill  had  been  taken  pro  con - 
fesso  and  a decree  pronounced,  to  be  admitted  to 
answer  the  bill.  He  had  appeared  by  his  solicitor, 
and  notice  of  the  motion  to  take  the  bill  pro  confesso 
had  been  duly  served  on  him.  The  decree,  therefore, 
was  absolute  against  him  by  the  terms  of  the  37th  or- 
der of  May  1 350  ; but  nevertheless,  after  it  was  passed 
and  entered,  the  plaintiff  served  him  with  an  office 
copy  of  the  bill  and  a notice,  in  terms  of  the  40th 
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1851.  order  of  the  same  year,  calling  upon  him  to  shew 
cause  why  the  decree  should  not  be  made  absolute 
Mnis.  against  him  within  three  weeks  thereafter. 

The  case  stated  by  the  bill  was,  that  a mortgage 
having  been  made  to  the  plaintiff  by  Edward  and 
Wilson  Mills , who  were  entitled  to  the  property  in 
question,  as  tenants  in  common,  in  fee,  for  securing 
30 01.  and  interest,  the  plaintiff  afterwards  obtained  a 
release  of  the  equity  of  redemption* from  the  mortga- 
gors, and  entered  into  possession  of,  and  made  im- 
provements upon,  the  property  ; but  not  until  Wilson 
Mills,  one . of  the  mortgagors,  had  made  two  subse- 
quent mortgages  to  the  defendants  Nash  and  Emily 
Mills  respectively,  of  which  the  bill  alleged  that  the 
plaintiff  had  no  notice,  when  he  obtained  the  release 
of  the  equity  of  redemption.  The  bill  prayed  that  the 
two  subsequent  mortgages,  which  had  been  duly 
_ registered,  should  be  declared  void  under  the  cir- 

cumstances,  and  delivered  up  to  be  cancelled,  as 
forming  a cloud  upon  the  plaintiff’s  title ; or,  if  the 
court  should  be  of  opinion  that  they  were  valid  and 
subsisting  charges  upon  the  property,  then  the  bill 
prayed  redemption  or  foreclosure  in  the  usual  way. 

The  bill  was  taken  pro  confesso  against  both  de- 
fendants, and  the  decree  ordered  redemption  or  fore- 
closure in  terms  of  the  prayer  for  alternative  relief 
already  mentioned. 

The  petition  stated  that  the  plaintiff  had  notice  of 
the  subsequent  mortgages  when  he  obtained  the  re- 
lease of  the  equity  of  redemption ; and  insisted  that 
the  effect  of  the  subsequent  purchase  of  the  property 
by  the  plaintiff,  his  security  had  become  merged  in 
the  inheritance,  and  the  subsequent  mortgages  had 
been  accelerated  and  formed  the  first  charges  on  the 
property.  The  petitioner  also  impeached  the  release 
of  the  equity  of  redemption  as  having  been  obtained 
by  fraud  practised  upon  Wilson  Mills. 
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This  individual  made  an  affidavit  in  support  of  1851. 
the  application,  and  deposed  to  the  fraud  alleged  to 
have  been  practised  upon  him.  Mnis 

It  was  contended  by  Mr.  R.  Cooper  for  the  peti- 
tioner, that  although  the  decree  was  originally 
absolute  against  his  client,  it  was  re-opened  by  the 
service  upon  him  of  the  office  copy  and  notice  before  Argument, 
mentioned ; and  that,  under  the  circumstances,  he 
was  entitled  to  be  let  in  to  answer  the  bill,  according 
to  the  prayer  of  his  petition. 

Mr.  McDonald  appeared  for  the  plaintiff,  to  resist 
the  application. 

The  Chancellor  and  Mr.  Vice-Chancellor  Spragge 
were  of  opinion  that  the  decree  was  not  re-opened 
by  the  service  of  the  office  copy  and  notice,  in 
terms  of  the  40th  order ; but  if  it  had  been,  that  an 
application  of  this  nature,  being  an  appeal  to  the 
discretion  of  the  court,  according  to  the  tenor  of  the  Jud?ment- 
43rd  order  of  May,  1850,  this  was  not  a case  in  which 
the  indulgence  sought  should  be  granted,  the  claim, 
which  was  thereby  intended  to  enforce,  being  of  a 
harsh  nature  and  strictissimi  juris , and  not  entitled 
to  favor. 

Mr.  Vice-Chancellor  Esten  expressed  no  opinion 
as  to  whether  the  effect  of  serving  the  office  copy  of 
the  decree  and  notice  to  make  it  absolute,  was  or 
not  to  re-open  it ; but,  supposing  it  to  be  so,  thought 
that  this  was  not  a proper  case  in  which  to  exercise 
the  discretionary  power  given  by  the  43rd  order, 
inasmuch  as  the  service  of  the  office  copy  decree 
and  notice  referred  to,  was  obviously  a slip  aud  done 
through  inadvertence ; and  the  legislature  had  de- 
clared its  disfavor  towards  the  doctrine  of  merger, 
which  it  was  the  object  of  the  application  to  enforce, 
by  totally  abolishing  it  as  unjust  by  an  act  of  last 
session. 
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1851.  Per  Curiam — We  think  the  petitioner  has  failed  to 
make  out  a sufficient  case  to  be  let  in  to  answer,  sup- 
Miiis.  posing  the  decree  to  be  absolute,  even  if  it  were 
competent  to  the  court  to  make  such  an  order ; and 
we  think  it  is  not  competent  for  the  defendant  Nash 
to  set  up  a fraud  practised  upon  Wilson  Mills,  he  not 
complaining  of  it  by  bill  filed  for  that  purpose,  al- 
though he  has  made  an  affidavit  in  support  of  the 
present  application.  At  the  same  time,  as  the  plain- 
tiff’s own  proceedings  have  induced  the  present  mo- 
tion, we  think  it  must  be  refused  without  costs. 

Motion  to  set  aside  the  decree  'pro  confesso  refused 
without  costs. 


Kees  v.  Beckett. 

Mortgage — Injunction. 

December  9 ^ sa^e  e(lu^y  °t  redemption  of  certain  mortgage  property  had 

been  effected  under  a power  of  sale  contained  in  a second  mortgage 
deed  ; and,  pending  a suit  in  this  court  to  set  aside  such  sale,  the  first 
mortgagee,  who  was  one  of  the  purchasers,  was  proceeding  at  law  to 
recover  against  the  mortgagor  upon  the  covenant  contained  in  his 
mortgage  deed  ; whereupon  the  mortgagor  filed  a supplemental  bill  to 
restrain  proceedings  at  law.  The  first  mortgagee,  in  his  answer  to 
the  original  bill,  insisted  upon  the  validity  of  the  sale.  From  what 
had  taken  place  in  relation  to  the  premises,  it  was  doubtful  whether 
the  mortgage  debt  was  not  extinguished  in  equity  as  between  the 
mortgagor  and  mortgagee,  and  the  original  cause  being  almost  ripe 
for  hearing,  an  injunction  was  granted  to  restrain  the  action  at  law 
until  the  hearing  took  place. 


Statement. 


The  plaintiff  had  mortgaged  certain  lands  to  the 
defendant  Beckett  for  securing  a large  sum  of  money 
and  interest,  amounting  to  between  2000£.  and  3000£. 
He  had  also  mortgaged  the  same  lands  to  the  de- 
fendants Jacques  & Hay , with  power  of  sale,  for 
securing  a sum  of  about  600Z.  and  interest.  Jacques 
& Hay  exercised  their  power  of  sale  with  the  con- 
sent of  the  defendant  Beckett , on  the  understanding 
that  this  mortgage  was  to  remain  for  some  time  out- 
standing, and  offered  the  property  for  sale  by  auction, 
upon  which  occasion  the  defendant  Craig  became  the 
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purchaser  in  trust  for  six  persons,  of  whom  the  de-  1851 
fendant  Beckett  was  one  for  above  3000^.,  which 
included  the  amount  due  to  Beckett  on  his  mortgage,  Be(Jett. 
the  excess  alone  above  that  amount  being  paid  by 
Craig  to  Jacques  & Hay,  who  retained  it  in  their 
hands.  The  purchase  was  made  in  contemplation 
of  the  formation  of  a marine  railway  and  dry  dock 
company,  to  be  incorporated  by  act  of  parliament,  of 
which  the  six  persons  above  mentioned  intended  to 
become  members,  and  to  which  the  property  was  to 
be  transferred,  the  six  purchasers  receiving  the  part 
of  the  purchase- money  paid  by  them  in  the  shape  of 
stock ; but  if  the  formation  of  the  company  should  be 
prevented,  the  purchase  was  to  be  for  their  benefit. 

The  defendants  Jacques  & Hay  were  also  intended 
members  of  the  projected  company  at  the  time  that 
they  offered  the  property  for  sale  and  effected  its 
sale  as  above  mentioned.  The  original  bill  had  been  _ . 

t Statement- 

filed  by  Rees  to  set  aside  the  sale  in  question.  The 
defendant  Beckett  had  put  in  three  answers,  and  the 
other  defendants  had  also  answered  ; and  the  cause 
was  nearly  ripe  for  hearing.  Beckett,  in  his  answers, 
insisted  throughout  upon  the  sale  being  a good  and 
valid  one,  and  that  the  property  in  the  land  in  ques- 
tion was  vested  under  it  in  the  company,  which  had 
been  incorporated  by  an  act  of  parliament  obtained 
for  that  purpose,  and  to  which  the  purchase  had  been 
transferred  in  pursuance  of  the  agreement  before 
mentioned  ; but  he  had  nevertheless  filed  a bill  for 
the  foreclosure  of  his  mortgage  to  which  he  had 
made  Rees  a party,  and  had  likewise  since  the  com- 
mencement of  the  suit  brought  an  action  against 
Rees  upon  the  covenant  in  his  mortgage-deed  for  the 
recovery  of  the  mortgage-money  and  interest,  in 
which  he  had  obtained  judgment ; and  caused  a writ 
of  ft.  fa.  against  the  lands  of  Rees  in  the  County  of 
York,  to  be  issued  and  delivered  to  the  sheriff'  of  that 
county  to  be  executed,  under  which  a sale  had  been. 
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1851.  advertised  to  take  place  in  a few  days.  Under  these 
circumstances,  the  plaintiff  Rees  filed  a supplemental 
Beckett,  bill,  stating  the  commencement  of  the  action,  and 
praying  that  proceedings  in  it  might  be  stayed  until 
the  decision  of  the  question  raised  by  the  original  bill 
respecting  the  validity  of  the  sale.  The  present  appli- 
cation was  made  for  the  injunction  as  prayed. 


Argument. 


Mr.  Gwynne,  Q.  C.,  for  the  plaintiff. 


Mr.  Brough  for  defendant  Beckett 


The  Court  considering  it  very  doubtful  whether, 
judgment,  supposing  the  sale  to  be  upheld,  the  effect  of 
Becketts  proceedings  was  not  to  extinguish  the 
mortgage-debt  as  between  him  and  Rees,  and  whe- 
ther in  this  case  it  was  revived  upon  the  transfer  of 
the  property  to  the  cofhpany,  thought  it  reasonable 
that  matters  should  be  kept  in  their  present  state 
until  the  decision  of  the  original  cause,  now  nearly 
ripe  for  hearing;  and  accordingly  granted  the  in- 
junction mpon  the  terms  of  the  plaintiff,  setting  down 
the  cause  to  be  heard  on  the  23rd,  if  the  defendants 
should  be  ready  by  that  time. 

A day  was  afterwards  agreed  upon  between  the 
parties  for  the  hearing,  and  the  injunction  was  issued 
accordingly. 


Coleman  v.  Sherwood. 

Ship  Registry  Act — 8 Vic.  ch.  5. 

This  Court  cannot  relieve  against  the  omission  of  a mortgagee  of  a 
registered  vessel,  to  have  the  proper  endorsement  of  such  mortgage 
June  27.  made  on  the  certificate  of  ownership. 

September  2. 

In  April  1847,  William  Colcleugh,  the  registered 
owner  of  the  schooner  “ James  Coleman”  had  mort- 
gaged that  vessel  to  the  plaintiff.  On  the  8th  of  the 
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same  month,  this  mortgage,  which  was  in  proper  1851. 
form,  was  duly  produced  to  the  collector  at  the  pro- 
per  port  and  entered  in  the  books  of  registry  of  Sherwood. 
ownership ; but  no  endorsement  of  the  mortgage  was 
ever  made  on  the  certificate  of  ownership.  After- 
wards, and  on  the  14th  day  of  July  1848,  Golcleugh 
executed  a second  mortgage  on  the  same  vessel  in 
favor  of  Henry  Shemvood  and  Edward  C.  Jones  (the 
latter  acting  as  trustee  for  his  father,  the  Hon.  Jonas 
Jones,  who  was  then  living)  ; and  on  the  23rd  of 
August  1848,  Golcleugh  executed  another  mortgage 
on  the  vessel  in  favor  of  the  executors  of  Mr.  Jones. 

These  two  mortgages  were  also  duly  registered,  and 
the  proper  endorsements  in  reference  thereto  were 
made  on  the  certificate  of  ownership. 

Golcleugh  afterwards  became  bankrupt,  and  the 
present  bill,  which  was  filed  against  Michael  W. 

Brown,  his  assignee,  Henry  Sherwood,  Edward  C '•  statement 
Jones  and  the  executors  of  the  Hon.  Mr.  Jones 
charged  at  considerable  length  that  the  second  and 
third  mortgagees  had  notice  of  the  plaintiff’s  mort- 
gage at  and  before  the  execution  of  the  subsequent 
mortgages.  The  bill  also  alleged  that  the  plaintiff 
had  no  title  at  law  as  against  these  subsequent  mort- 
gages, in  consequence  of  no  endorsement  of  his 
mortgage  having  been  made  on  the  certificate  of 
ownership ; and  the  prayer  was,  in  substance,  that 
the  plaintiff  might,  notwithstanding  this  omission, 
be  declared  to  have  the  first  charge  on  the  schooner ; 
and  that  the  proper  directions  might  in  that  event  be 
given  for  the  sale  of  the  vessel  and  the  payment  of 
the  plaintiff’s  debt  first  out  of  the  proceeds. 

All  the  answers,  except  Brown's,  denied  the  notice' 
charged.  Brown,  in  his  answer,  setup  that  the  sub- 
sequent mortgages  were  wholly  void  for  want  of  a 
sufficient  recital  therein  of  the  certificate  of  owner- 
ship. He  also  alleged  that  this  had  actually  been 
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1851.  decided  in  the  Court  of  Qiieen’s  Bench  in  regard  to 
one  of  them,  being  the  mortgage  to  Sherwood  and 
Sherwood  Jones  ; and  he  insisted  that  he  was  entitled  to  redeem 
the  schooner  by  paying  any  balance  that  might  be 
due  to  the  plaintiff  on  the  security  thereof ; and  that 
the  other  defendants  had  no  interest  whatever  in  the 
schooner  : and  he  claimed  to  have  the  bill  dismissed 
as  against  him,  with  costs. 

Several  witnesses  were  examined  as  to  the  charges 
of  notice. 

The  cause  now  coming  on  to  be  heard,  Mr. 
McDonald,  for  the  plaintiff*,  said  it  would  not  be 
necessary  to  argue  the  different  points  raised  by  the 
pleadings  and  evidence,  as  the  subsequent  mortga- 
gees now  submitted  to  a decree  that  the  plaintiff's 
mortgage  should  be  paid  first,  and  then  their  mort- 
gages according  to  their  dates.  The  defendants  have 
not  produced  or  proved  their  mortgages,  but  all  the 
defendants,  except  Brown , admit  them ; and  Brown 
does  not  deny  there  being  such  instruments,  but 
merely  suggests  by  his  answer  that  they  are  invalid. 
He  cited  Gazenove  v.  Clayton  (a). 

Argument  ^r-  Vankoughnet,  Q.  C.,  for  the  executors  of  Mr 
Jones , 

Mr.  Phillpotts  for  Sherwood , 

Mr.  Strong  for  E.  C.  Jones, 

Submitted  to  a decree  as  prayed. 

. Mr.  Mowat  for  Brown. — No  decree  whatever  can 
be  made,  as  the  two  subsequent  mortgages  were  not 
produced  or  proved — Marten  v.  Whichelo  (b).  This 
proof  cannot  be  supplied,  as  the  omission  was  man- 


( a ) 2 Mood  & R.  552.  (<$)  Cx*.  & Ph.  251 
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ifestly  arranged  to  conceal  the  defects  in  the  recitals  1851. 
therein  of  the  certificate  of  ownership — Sherwood  v.  'coiranaiT 
Coleman  (a)  ; Watkins  v.  Corbett  (6).  Sherwood. 

Independently  of  this  objection,  the  relief  prayed  Argument, 
by  the  bill  as  to  priorities  could  not  have  been 
granted — Dixon  v.  Ewart  (c) ; Follett  v.  Delaney  (d) ; 
Campbell  v.  Thompson  (e) ; Wyatt  v.  Barwell  (f). 

The  only  part  of  the  prayer  remaining  is  that  which 
asks  for  a sale : this  could  have  been  effected  by  the 
mortgagee  without  a suit,  and  the  bill  should  there- 
fore be  dismissed,  with  costs — Wontner  v.  Wright  (g)  ; 

Cooke  v.  Brown  (h). 

The  judgment  of  the  court  was  delivered  by  Lodgment. 

Esten,  Y.  C.* * — This  is  a bill  by  a first  mortgagee 
in  point  of  time,  of  a vessel,  against  the  second  and 
third  mortgagees  and  the  assignee  in  bankruptcy, 
of  the  mortgagor.  The  second  and  third  mort- 
gagees had  procured  their  respective  mortgages  to  be 
endorsed  on  the  certificate  of  registry  before  the  first 
mortgage,  and  the  object  of  the  suit  was  to  postpone 
the  second  and  third  mortgages  to  the  first  mortgage 
on  the  ground  of  notice. 

This  claim  was  wholly  untenable.  With  what- 
ever view  the  legislature  introduced  the  stringent 
provisions  of  the  English  ship-registry  acts  for  the 
purpose  of  regulating  the  internal  trade  of  this  pro- 
vince, they  must  receive  the  same  construction  as 
they  have  always  received  in  England  ; and  the 
Court  of  Queen’s  Bench  for  Upper  Canada  having 
upon  this  principle  decided  that  the  second  mortgage 
— namely,  that  to  Sherwood  and  Jones — was  void  at 


{a)  6.  U.  C.  Q.  B.  614 ; Prov.  Stat.  8 Vic.  c.  5.  (b)  ib.  587.  (<r)3 
Mer.  322.  {d)  12  Jur.  549,  S.  C.  2 De  G.  & S.  235,  317.  (e)  2 Hare, 
140.  (/)  19  Ves.  439.  (g)  2 S.  543.  (h)  4 Y.  & C.  227. 

*The  Chancellor  was  engaged  in  this  cause  while  at  the  bar. 
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1851.  law  for  want  of  a sufficient  recital  of  the  certificate 
of  registry,  we  must  als3  hold  it  to  be  void  in  equity. 

Sherwood  does  n°t  aPPear  whether  the  same  defect  exists  in 
the  third  mortgage — namely,  that  to  E . M.  & D.  F. 
Jones.  If  this  point  is  questionable,  inquiry  must  be 
directed  for  the.  purpose  of  determining  it.  Assum- 
ing, however,  that  the  third  mortgage  is  equally  de- 
fective with  the  second — which  I understood  to  be 
the  case  at  the  hearing — then  I think  that  the  bill 
should  be  dismissed,  as  to  the  second  and  third 
mortgagees,  without  costs. 

Whatever  order  we  might  think  it  right  to  make  a& 
to  costs  under  other  circumstances — notice  having 
perhaps  been  proved  against  the  executrix  and  exe- 
cutor, although  not  against  Sherwood  and  Jones — yet 
these  parties  having,  together  with  the  plaintiff,  at- 
tempted to  make  an  arrangement  at  the  hearing 
whereby  these  two  void  mortgages  would  have  been 

Judgment.  J i i p , 

thrown  on  the  estate  contrary  to  the  law  of  the  case, 
we  think  it  right  to  award  no  costs  as  between  the 
plaintiff  and  these  defendants. 

The  plaintiff’s  mortgage  appears  to  be  perfectly 
valid  as  against  the  bankrupt,  and  of  course  against 
his  assignee,  who  stands  in  his  place.  The  certifi- 
cate of  registry  is  recited  in  it  totidem  verbis,  and  it 
was  duly  registered  before  the  bankruptcy,  as  I un- 
derstand. This  is  all  that  is  requisite  to  give  it 
validity  as  against  the  mortgagor.  The  assignee, 
indeed,  made  various  objections  to  the  suit  at  the 
hearing,  although  he  made  none  in  his  answer.  In 
fact,  he  offers  to  redeem  in  his  answer,  and  therefore 
cannot  now  be  heard  to  urge  the  objections  which  he 
attempted  to  raise  at  the  hearing.  One  objection, 
however,  he  is  entitled  to  insist  upon — namely,  that 
the  plaintiff’s  deeds,  upon  which  he  founds  his 
claim,  are  not  proved.  The  defendant  admits  the 
execution  and  contents  of  these  instruments,  but 
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refers  to  them  for  greater  certainty.  This  objection  1851. 
is  not  waived  by  the  subsequent  submission  to  re- 
deem.  Subject  to  any  direction  that  may  be  necessary  Sher^ood. 
in  consequence  of  this  objection,  I think  the  plain- 
tiff should  have  a decree  for  payment  of  what  is  due 
to  him  out  of  the  proceeds  of  the  vessel  (which  has  • 
been  sold  by  consent,  and  the  purchase-money 
secured  subject  to  the  order  of  the  court),  with  costs^  Judgment* 
as  upon  a suit  against  the  assignee.  The  defendant 
Sherwood  has  not  answered  the  bill,  but  appeared  at 
the  hearing  by  his  counsel  without  objection  from 
any  party. 


Refer  it  to  the  Master  to  inquire  whether  the  plaintiff’s  mortgage 
was  registered  before  the  bankruptcy  (unless  it  shall  be  admitted  that  it 
was)  ; also  to  inquire  and  state  whether  the  mortgage  to  E.  M.  and  D. 

F.  Jones  was  defective  for  want  of  a sufficient  recital  of  the  certificate  Minutes, 
of  registry  (unless  this  fact  shall  also  be  admitted).  Dismiss  the  bill  as 
to  Sherwood  and  Jones  without  costs,  and  also  as  to  E.  M.  and  D.  F. 

Jones,  if  they  shall  admit  that  their  mortgage  was  void.  If  it  be  ad- 
mitted that  the  mortgage  of  the  plaintiff  was  registered  before  the 
bankruptcy,  refer  it  to  the  Master,  &c. — usual  decree- -according  to  the 
circumstances. 


It  was  afterwards  admitted  that  the  plaintiff’s 
mortgage  was  registered  before  Colcleugti s bank- 
ruptcy; and  the  other  defendants  produced  t heir  December  19 
mortgages,  whereby  the  defective  recitals  appeared. 

The  decree,  as  drawn  up  and  passed,  omitted  there- 
fore the  contemplated  references  as  to  these^  matters. 


Doremus  y.  Kennedy. 

Practice — Absent  defendants'  Act , 14  & 15  Vic.  chap.  10. 

Where  a person  is  served  under  the  statute  14  & 15  Victoria,  chap.  10, 
k as  agent  for  an  absent  defendant,  but  is  not  such  agent,  he  may  in  his  Nov®™I>er21 
own  name  move  the  Court  to  set  aside  such  service.  December  2. 

A visit  of  two  months’  duration  to  Upper  Canada  is  such  a residence  as 
brings  a defendant  within  the  statute. 

The  defendant  Kennedy  had  been  served  under 
the  provisions  of  the  statute  14  & 15  Victoria,  chap,  statement. 
10,  with  a subpoena  for  the  defendant  Parker — 

1 Q. 
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1851.  Kennedy  being,  as  was  supposed,  an  agent  having 
charge  of  property  of  Parker  in  Upper  Canada.  No 
Kennedy,  action  had  yet  been  taken  by  the  plaintiff  on  the  service 
so  effected,  and  Kennedy  now  moved  that  the  subpoena 
or  the  copy  served  upon  him  as  such  agent,  or  the 
• service  itself,  might  be  set  aside.  In  support  of  the 
motion,  Kennedy  filed  an  affidavit,  stating  that  the 
defendant  Parker  came  to  this  province  in  the  year 
1847,  and  remained  therein  about  the  space  of  two 
months,  travelling  in,  and  visiting  various  parts  of 
the  said  province.”  And  the  deponent  further  swore 
“ that  except  on  the  occasion  of  the  said  visit,  the 
said  defendant  George  Parker  had  never  been  in  the 
said  province,  and  that  he  never  was  domiciled 
therein,  or  resided  therein  with  the  intention  or  view 
of  making  the  said  province  his  place  of  permanent 
abode.” 

Argument.  iy[r  Brough , for  defendant  Kennedy,  contended 
that  Parker  did  not  come  within  the  provision  of  the 
first  section  of  the  statute,  never  having  been  resident 
.within  the  province,  further  than  travelling  through 
it,  as  shewn  in  the  affidavit.  If  a temporary  residence, 
such  as  is  here  shewn,  be  sufficient  to  render  a party 
liable  to  be  proceeded  against  under  the  act,  he 
submitted  that  the  mere  fact  of  a person  crossing  the 
frontier  would  in  like  manner  have  that  effect. 

Mr.  Mowat,  for  the  plaintiff,  submitted  that  the 
facts  stated  in  Kennedy’s  affidavit  were  sufficient  to 
shew  that  Parker  was  liable  to  be  proceeded  against 
under  the  statute.  If  wrong,  however,  in  this  view, 
then  he  contended  that  the  motion  ought  to  have  been 
made  by  Parker,  and  not  by  Kennedy.  Kinder  v. 
Forbes  (a),  is  a case  where  process  had  been 
served  on  a person  as  agent  of  the  defendant,  and 
the  motion  to  set  it  aside  was  made  by  the  defendant. 
Davidson  v.  The  Marchioness  of  Hastings  (b)  is  to 
the  same  effect. 


(a)  2 Beav.  503.  (6)  2 Keen.  509. 
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He  contended  further,  that  a conditional  appear-  1851. 
ance  ought  to  have  been  entered  on  behalf  of  Parker , 
and  referred  to  Chesterfield  v.  Bond  ( a ),  Price  v.  Kennedy. 
Webb  ( b ),  Johnston  v.  Smallwood  (c). 

The  judgment  of  the  Court  was  now  delivered  by  December  2. 

The  Chancellor, — This  motion  is  resisted  on 
two  grounds  : first,  because  it  is  not  competent  to 
the  agent  to  make  such  an  application ; secondly, 
because  the  affidavits  shew  that  this  is  a proper  case 
for  substitutional  service. 

Considering  the  effect  of  the  practice  introduced 
by  the  statute ; considering  the  consequences  to  the  judgment, 
principal,  and  the  position  of  .embarrassment  in  which 
the  agent  may  find  himself  placed  ; we  think  this  sort 
of  application  on  the  part  of  the  agent  reasonable. 

With  respect  to  the  construction  of  the  act,  as  ap- 
plied to  the  practice  of  this  court,  difficulties  arise 
upon  almost  every  section,  to  some  of  which  we 
adverted  in  the  case  of  Canniffe  v.  Taylor  .( d ).  The 
first  clause,  upon  which  the  question  now  before  us 
arises,  provides  “ that  proceedings  may  be  com- 
menced in  any  action  or  suit,  in  any  of  the  superior 
courts  of  law  or  equity  in  Upper  Canada,  against 
any  person  who  having  resided  in  Upper  Canada  is 
absent  therefrom,  having  contracted  debts  or  liabili- 
ties while  in  Upper  Canada,  or  having  real  property 
therein,  in  the  same  maimer  and  by  the  same  process 
.as  if  such  person  was  a resident  inhabitant  therein! 

Now,  everything  provided  by  that  clause  might 
have  been  done  according  to  the  settled  practice  of  this 
Court,  without  reference  to  the  question  whether  the 
defendant  had  or  had  not  resided  in  the  province,  and 
without  considering  whether  he  had  contracted  debts, 
or  possessed  real  or  personal  property  therein. 


{a)  2 Beav/  263.  ( b ) 2 Hare,  511.  (c)  2 Dowl.  588.  {d)  Ante,  617. 
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1851.  But  then,  the  second  section  constitutes  a species 
of  agency — an  agency  in  invitum,  as  it  were — hith- 
Kemiedy,  erto  unknown ; and  it  therefore  becomes  necessary, 
for  the  purpose  of  determining  whether  substitutional 
service  has  been  authorised  in  this  paaticular  case, 
to  consider  whether  the  principal  comes  within  the 
class  designated  in  the  first  clause. 

The  object  with  which  this  particular  qualification 
as  to  residence  was  introduced,  is  not  perhaps  very 
apparent.  But  with  whatever  object  it  may  have 
judgment.  keen  introduced,  we  see  no  ground  upon  which  the 
present  defendant  can  be  exempted.  The  legislature 
has  not  pointed  out  the  nature  or  extent  of  the  resi- 
dence necessary  to  authorise  substitutional  service ; 
permanent  residence  cannot  have  been  intended,  be- 
cause the  expression  is  used  in  contra-distinction  to 
the  term  resident  inhabitant  in  the  end  of  the  clause. 

Questions  of  difficulty  are  not  unlikely  to  arise 
upon  the  construction  of  this  clause  ; but,  in  the  case 
now  before  us,  we  know  of  no  ground  upon  which 
to  exclude  a person  |who  was  confessedly  within  the 
province  for  a period  of  two  months. 


White  v.  Beasley. 

Mortgage — Practice — Parties. 

October  21  suits  by  judgment  creditors  for  the  sale  of  the  debtor’s  property,  the 
and  ’ debtor  is  entitled  like  a mortgagor  to  six  months  to  redeem  before  the 
December  2 sa]e  takes  place.  The  rule  prescribed  by  the  statute  43  George  III. 
chapter  I,  is  not  applicable  to  the  practice  of  this  court. 

To  a bill  by  an  incumbrancer  for  the  sale  of  the  property,  all  other 
incumbrancers,  whether  prior  or  subsequent  to  the  plaintiff,  must  be 
made  parties  in  the  Master’s  office,  and  the  proceeds  of  the  sale  will 
be  applied  to  pay  off  all  the  incumbrances  according  to  their  priorities. 

Argument.  Mr.  Mow  at,  for  plaintiff. 

Mr.  Morphy,  for  defendant. 

The  following  cases  were  cited  by  counsel — 
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C avion  v.  Farlar  (a) ; 2 Spence,  781-91-95;  Seton  1851. 
on  Decrees,  84;  Delabere  v.  Norwood  (b) ; Richards 
v.  Cooper  (c) ; Slade  v.  Rigg  (d) ; Rose  v.  Page  (e) ; Beavs'ley. 
Odell  v.  Graydon  (/) ; Story's  Eq.  Pleading,  secs. 

148,  193,  230  ; Calvert  on  parties,  128  ; Cocker  v.  Lord 
Egmont  (g). 

The  Chancellor. — This  bill  is  filed  by  a regis-  December  2 
tered  judgment  creditor,  under  the  statute  13  and  14 
Victoria,  chapter  63.  Upon  the  motion  for  a reference* 
two  points  were  raised  of  considerable  importance  to  Judsment- 
the  general  practice,  both  as  to  the  form  of  the  decree 
and  the  frame  of  the  suit. 

With  respect  to  the  first,  it  was  contended  that  this 
court  had  not  jurisdiction  to  decree  the  sale  of  land 
under  a judgment,  within  the  period  of  twelve  months, 
prescribed  by  the  statute  43  George  III.  ch.  1. 

We  are  of  opinion  that  the  rule  prescribed  by  that 
statute  has  no  application  to  the  practice  of  this  court. 

The  statute  under  which  the  bill  has  been  filed  makes 
a registered  judgment  as  effectual,  in  this  court,  as 
if  the  debtor  had  agreed  by  writing  under  his  hand 
to  charge  his  lands,  and  provides  that  the  judgment 
creditor  shall  have  the  same  remedies.  Now  the 
doubt  entertained  at  present  in  England  is,  whether 
the  judgment  creditor  is  not  entitled  to  an  immediate 
sale.  The  practice  of  extending  indefinitely  the  time 
for  payment  of  the  mortgage  debt,  without  reference 
to,  or  rather  in  defiance  of  the  contract  of  the  parties, 
has  been  repeatedly  condemned  as  unjust  to  mortga- 
gees. The  tendency  of  modern  judicial  opinion  is 
opposed  to  that  practice,  and  the  general  feeling  of 
its  injustice  has  resulted  in  the  power  of  sale  now 
usually  introduced  into  such  conveyances.  These 
considerations  point  rather  to  the  expediency  of 


{a)  8 Beav.  525.  (3)  3 Swans.  144  note,  {c)  5 Beav.  304.  (ct)  3 

Hare,  38.  ( e ) 2 Sim.  471.  (/)  6 B.  P.  C.  67.  (£-)  6 Sim.  316. 
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1851.  laying  down,  in  relation  to  this  new  class  of  cases,  a 
rule  more  strict  than’  that  which  prevails  in  relation 
Beasiey  to  mortgages.  But,  upon  the  whole,  we  think  that 
the  Legislature  did  not  intend  to  place  judgment 
creditors  in  a position  more  favorable  than  mortga- 
gees, and  that  six  months  must  therefore  be  allowed, 
in  accordance  with  the  provisions  of  the  78th  of  the 
orders  of  May  1850. 


Judgment. 


With  respect  to  the  frame  of  this  suit,  it  was  argued 
not  only  that  judgment  creditors — whether  prior  or 
subsequent  to  that  decreed — are  not  necessary  parties ; 
but  further,  that  the  decree  should  not  provide  for  the 
payment  of  those  incumbrances,  but  should  authorize 
a sale  subject  to  them.  It  was  contended  that  both 
propositions  were  in  accordance  with  established  prac- 
tice. But,  although  that  were  found  to  be  otherwise* 
it  was  argued,  that  the  inconvenience  of  making  all 
judgment  creditors  parties  would  be  so  great,  and  the 
loss  attendant  upon  cash  sales  so  considerable,  as  to 
warrant  the  court  in  laying  down  a new  rule  in  rela- 
tion to  this  class  of  cases. 


We  are  of  opinion,  as  a general  rule,  that,  accor- 
ding to  the  settled  practice,  all  judgment  creditors, 
whether  prior  or  subsequent,  should  be  parties,  and 
that  the  decree  should  provide  for  their  payment -accor- 
ding to  priority ; and  the  practice,  so  understood,  ap- 
pears to  us  to  be  conducive  to  the  ends  of  justice. 

The  Irish  cases  upon  the  subject  are  more  numer- 
ous than  those  furnished  by  the  English  courts,  owing 
probably  to  the  habit  in  that  country  of  using  judg- 
ment as  securities ; and  the  practice  which  prevails 
• there  of  proceeding  by  sale  instead  of  foreclosure, 
renders  these  decisions  more  strictly  analogous  to  the 
question  now  before  us. 

It  is  remarkable  however,  that  the  argument  ad- 
vanced here  is  precisely  the  reverse  of  that  maintained. 
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until  lately  at  least,  in  Ireland.  Here,  the  neces-  1851. 
sity  of  making  subsequent  judgment  creditors  parties 
was  not  denied,  but  it  was  contended  that  no  such  Bea^ey> 
necessity  exists  with  respect  to  older  incumbrancers. 

Now  in  Steele  v.  Philips  (a),  the  Master  of  the  Rolls 
assumed  that  puisne  judgment  creditors  were  not  ne- 
cessary parties,  but  older  incumbrancers  were.  And 
in  the  subsequent  case  of  Johns  v.  French  (6),  the  same 
learned  judge  demonstrated  the  correctness  of  his 
opinion  in  Steele  v.  Philips , although  the  decree  had 
been  there  reversed  by  the  Lord  Chancellor,  with  great 
force  and  clearness  of  reason. 

The  question  in  those  cases  was  not,  in  form,  one 
of  parties,  but  it  was  so,  in  effect,  and  it  was  so 
treated  by  Lord  Manners  upon  the  appeal.  He  says, 

“ If  I am  to  decide  that  those  judgment  creditors  are 
not  bound  by  the  decree,  it  is  in  effect  to  rule  that  all 
those  judgment  creditors  ought  to  be  parties  to  this 
suit.”  And  again  : “As  to  actual  notice  by  the Judgment* 
purchaser  of  an  outstanding  judgment — unless  it 
amounts  to  notice  of  a material  party,  it  amounts  to 
nothing.” 

The  decree  in  Steele  v.  Philips  was  reversed  by 
Lord  Manners , upon  appeal.  His  lordship’s  reason- 
ing was  based  upon  this  proposition,  admitted  by  the 
Master  of  the  Rolls,  that  puisne  judgment  creditors 
are  not  necessary  parties ; and,  assuming  the  pre- 
mises to  be  sound,  the  conclusion  was,  I think,  un- 
deniable ; but  subsequent  investigation  has  shewn 
that  the  proposition  thus  assumed  cannot  be  main- 
tained. 

Rolleston  v.  Morton  (c)  must  be  considered  as  a 
case  of  very  high  authority.  It  was  decided  by  Sir 
Edward  Sugden,  then  Lord  Chancellor  of  Ireland, 
assisted  by  both  the  Lord  Chief  Justice  of  the 


(a)  I Hogan,  49.  (6)  ib.  450.  (c)  I D.  & W.  171. 
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1851.  Queen’s  Bench,  who  had  attained  to  great  eminence 
at  the  equity  bar,  and  the  Master  of  the  Rolls,  a judge 
Bea^iey.  considerable  experience.  All  those  learned  per- 
sons concurred  in  the  decree  pronounced.  There  a 
puisne  judgment  creditor  who  had  been  made  a party, 
objected  and  claimed  that  the  bill  should  be  dis- 
missed against  him  with  costs.  The  decree  however 
declared  that  he  was  a necessary  party,  thus  disaf- 
firming the  proposition  admitted  by  the  Master  of  the 
Rolls  and  assumed  by  the  Lord  Chancellor  in  Steele 
v.  Philips. 

It  is  true,  as  was  argued,  that  this  only  determines 
the  necessity  of  having  subsequent  judgment  credi- 
tors before  the  court — a proposition  not  contested  by 
the  learned  counsel  for  the  plaintiff ; but,  apart  from 
the  fact  that  the  general  reasoning  throughout  the 
judgment  applies  with  equal  force  to  prior  judgment 
creditors,  the  Chancellor,  in  express  terms,  approves 
of  the  decree  of  the  Master  of  the  Rolls  in  Steele  v. 
judgment.  pj^Hpg,  which  directly  determines  the  question  now 
before  us.  He  says,  “And  though  his  judgment  was 
afterwards  reversed  by  Lord  Manners,  all  subsequent 
judges  have  thought  that  his  Lordship’s  reversal  did 
not  rest  upon  sound  principles,  and  I concur  in  the 
opinion  of  the  Master  of  the  Rolls.” 

But  the  proposition  is  repeatedly  and  distinctly 
affirmed  throughout  the  judgments  to  which  I have 
adverted,  In  Johns  v.  French,  the  Master  of  the  Rolls 
observes,  “ Such  prior  judgment  creditors,  if  made 
parties  to  the  original  bill,  could  not,  I conceive,  on 
any  ground  demur  ; and  it  sometimes  occurs  that  such 
prior  judgment  creditors  are  made  parties  to  the 
original  bill  by  a subsequent  mortgagee,  but  it 
frequently  occurs  that  they  are  not  made  parties  origi- 
nally, in  order  to  avoid  expense  and  abatement  in  the 
suit ; and  yet  if  it  afterwards  appears  in  making  out 
the  title  that  there  are  prior  judgment  creditors  who 
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will  not  come  into  the  office  under  the  advertisement  1851. 
for,  creditors.  I apprehend  that  the  proper  remedy 
and  course  is  to  make  them  parties  by  supplemental  B(Jsley 
bill.”  In  Rolleston  v.  Morton  Sir  Edward  Sugden 
says,  “ However,  so  far  as  I am  acquainted  with  the 
practice  in  England,  it  would  in  strictness  be  neces- 
sary to  make  all  judgment  creditors  parties.”  But 
the  language  of  the  Chief  Justice  in  the  same  case 
is  peculiarly  pertinent  because  applicable  to  proceed- 
ings upon  a statute  similar  to  that  under  which  the 
present  plaintiff  is  proceeding.  He  says,  “In  the 
first  place,  it  is  conceded,  and  indeed  it  could  not  be 
the  subject  of  a moment's  controversy , that  if  there  be 
a specific  lien  upon  property  which  is  intended  to 
be  sold  under  a decree,  whether  the  specific  lien  be 
prior  or  subsequent  to  the  demand  of  the  person  who 
files  his  bill,  the  specific  incumbrancer  must  be  made 
a party  in  the  cause,  and  it  is  not  that  he  may , but 
that  he  must  be  made  a 'party ; and  otherwise,  if  the  judgment. 
objection  appear  on  the  face  of  the  pleading,  the  bill 
would  be  demurrable .” 

It  will  have  been  perceived  that  all  the  cases  to 
which  reference  has  been  made,  negative  the  notion 
that  it  is  the  practice  of  this  court  to  sell  an  estate 
subject  to  judgments.  The  whole  reasoning  of  the 
Master  of  the  Bolls,  as  well  as  of  the  Lord  Chancel- 
lor in  Steele  v.  Philips,  is  based  upon  the  contrary 
practice.  The  Master  of  the  Bolls  considered  that 
the  purchaser,  in  the  case  before  him,  would  be  liable 
to  prior  judgments,  and  therefore,  he  argued  that 
the  prior  judgment  creditors  were  necessary  par- 
ties, to  avoid  so  inequitable  a consequence.  Lord 
Manners,  on  the  other  hand,  argued  that  if  the  land 
was  subject  to  prior  judgments,  then  those  prior  judg- 
ment creditors  would  be  necessary  parties ; and,  as 
he  held  it  to  be  clear  that  they  were  not  necessary 
parties,  he  concluded  that  the  land  was  not  so  subject 
in  the  hands  of  the  purchaser.  In  Rolleston  v.  Mor- 
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1851.  ton,  the  Chancellor  observed,  “ but  he  is  left  to  his 
' remedy,  it  is  said ; that  remedy  is  nothing,  for'the 
Beasiey.  court  would  protect  a purchaser  against  any  proceed- 
ings taken  by  such  a creditor,  and  unless  it  was  pre- 
pared to  do  so,  it  would  by  its  decree  have  made  a sale 
disgraceful  to  a court  of  justice ” 

Lastly  : In  Neate  v.  Duke  of  Marlborough  (a),  Lord 
Cottenham  said ; “ So  again,  after  the  debtor  is  dead, 
if  under  any  circumstances  the  estate  is  to  be  sold, 
the  court  pays  off  the  judgment  creditor,  because  it 
cannot  otherwise  make  a title  to  the  estate,  and  the 
court  never  sells  the  interest  of  a debtor  subject  to  an 
elegit  creditor” 

Upon  these  authorities  we  are  of  opinion  that  the 
settled  practice  of  the  court  is,  on  both  points,  at  vari- 
ance with  the  positions  advanced  by  the  learned 
counsel  for  the  plaintiff. 

Judgment. 

It  is  argued  however,  that  the  inconveniences  of 
this  practice  would  be  so  great  as  to  warrant  us  in 
laying  down  a new  rule  in  relation  to  this  class  of 
cases.  We  are  of  opinion  however,  that  the  balance 
of  convenience  is  greatly  in  favor  of  the  established 
course. 

It  is  to  be  observed,  in  the  first  place,  that  the  argu- 
ment ab  inconvenienti  has  been  almost,  if  not  alto- 
. gether  obviated  by  the  recent  orders  of  this  court. 
Under  the  4th  and  5th  of  the  orders  of  May  1850, 
judgment  creditors  may  now  be  made  parties  in  the 
Masters  office,  and  the  14th  order  of  May  1850 
enables  plaintiffs  to  remedy  by  motion  that  which 
could  only  have  been  accomplished  previously  by 
supplemental  bill. 

' 

Then  consider  the  inconvenience  which  would 
follow  from  adopting  the  practice  contended  for. 


(a)  3 M.  &C.  416. 
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How  is  a sale  possible  without  having  the  judgment  1851. 
creditors  parties,  or  at  least,  without  having  an  ac- 
count  taken  of  their  incumbrances  ? Who  would  Beiiey. 
purchase  an  estate  subject  to  incumbrances  unascer- 
tained, both  as  to  number  and  amount — subject  to  as 
many  bills  in  Chancery  as  there  may  happen  to  be 
judgment  creditors  ? I do  not  say  that  such  a sale 
would  be  impossible,  because  I believe  that  some- 
thing of  the  sort  is  attempted  under  common  law 
process,  although  we  have  not  been  informed  as  to 
the  course  pursued  by  the  sheriff  under  such  circum- 
stances. What  does  he  sell,  the  estate  discharged 
from  judgments,  or  subject  to  them  ? Whom  does 
he  pay,  the  creditor  whose  judgment  is  first  register- 
ed, or  who  may  have  first  placed  a writ  in  his  hands  ? 
However  the  matter  may  be  managed  at  law,  it  must 
be  obvious,  I think,  that  an  estate  so  sold  would  be 
sold  under  the  utmost  possible  disadvantage.  Such 
a sale  would  be  unjust,  both  to  the  debtor  and  the 
creditor,  and  coidd  only  result  in  a collusive  purchase  Judt,ment 
by  the  debtor  himself,  or  in  the  acquisition  of  the 
estate  by  an  oppressive  creditor. 

But,  assuming  that  difficulty  overcome,  others  of  a 
no  less  formidable  character  are  presented  at  every 
step.  Would  not  each  judgment  creditor  have  a 
right  to  file  a bill  during  the  progress  of  such  a suit  ? 

Would  a sale  be  possible  pending  such  proceedings  ? 
Suppose  no  such  bill  to  have  been  filed  during  the 
pendancy  of  the  suit,  would  not  the  purchaser  be  lia- 
ble to  as  many  suits  as  there  are  judgment  creditors  • 
and,  as  a necessary  consequence,  would  not  the 
estate  be  burthened  in  numerous  instances  with  enor- 
mous costs  ? Why  should  that  be  done  in  many 
suits  at  great  expense,  which  might  be  disposed  of 
more  conveniently  in  a single  proceeding  ? Again  : 
have  not  all  the  judgment  creditors  a right  to  be 
present  when  the  account  is  taken  upon  which  the 
sale  is  decreed  ? Is  it  not  just  that  those  most  deeply 
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1851.  interested  should  be  present  to  watch  that  account  ? 
V^fc^~^/The  judgment  may  have  been  obtained  collusively. 
v.  Would  there  be  any  safety  in  ordering  a sale  in  the 
Beasley.  aksence  0f  ap  fhose  interested  to  contest  the  amount 
really  due  ? 

Upon  the  whole,  having  considered  the  subject  a 
good  deal  as  one  of  great  practical  importance,  we 
judgment.  are  of  opinion  that  the  settled  practice  requires  all 
judgment  creditors  to  be  brought  before  the  court  in 
the  Masters  office,  and  that  the  ends  of  justice  will 
be  best  attained  by  adhering  to  that  practice,  and  we 
think  that  the  decree  must  provide  for  payment  of  the 
incumbrances  according  to  priority. 


Ferrier  v.  Kerr. 

Injunction — Waste. 

December  2.  A purchaser  having  entered  into  possession  under  his  contract,  and 
failing  to  perform  his  agreement  and  to  meet  his  payments,  after 
the  time  appointed  for  that  purpose  had  arrived,,  was  restrained  from 
committing  waste  or  removing  timber  already  cut  down  on  the  pre- 
mises in  question. 

This  was  an  application  for  a special  injunction 
statement.  un(jer  f0n0wing’  circumstances,  as  stated  in  the 
bill  and  affidavit  filed  in  support  of  the  application 
The  plaintiff  had,  in  June  last,  contracted  in  writing* 
with  the  defendant  for  the  sale  to  him  of  the  land  in 
question  in  this  cause,  consisting  of  50  acres  in 
the  township  of  Oneida,  for  200Z.,  payable  by  instal- 
ments, with  interest,  in  the  following  manner — 
namely,  50 1.  on  the  1st  of  November  then  next 
ensuing,  and  the  remainder  by  five  annual  instal- 
ments of  30£.  each,  with  interest,  on  the  1st  of 
November  in  every  year,  until  the  whole  purchase 
money  should  be  paid.  The  defendant  was  to  erect 
a fence  on  part  of  the  property,  of  which  the  plaintiff 
was  to  bear  half  the  expense,  and  the  plaintiff  was 
to  give  the  defendant  a bond  conditioned  for  the 
due  execution  of  a deed,  on  payment  of  the  purchase 
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money  and  interest.  The  defendant,  who  had  1851. 
borrowed  the  written  agreement  from  the  plaintiff 
for  some  particular  purpose,  had  not  returned  it,  and  KJ,:r< 
the  plaintiff  was  unable  in  consequence  to  state  it 
with  more  particularity  than  is  above  mentioned.' 

The  fence  had  not  been  erected  by  the  defendant,  in 
pursuance  of  the  agreement,  although  the  plaintiff 
had  always  been  willing  to  bear  his  share  of  the 
expense  attending  it ; and  on  the  1st  of  November, 
the  plaintiff  had  called  upon  him,  accompanied  by 
two  friends,  and  demanded  payment  of  the  first  in- 
stalment of  the  purchase  money  of  50 1.  which  fell 
due  on  that  day,  offering  to  execute  a bond  according 
to  the  agreement,  but.  he  had  refused  and  still  refused 
to  pay  it ; he  had,  however,  entered  into  possession 
of  the  property  at  the  time  of  making  the  agreement, 
and  had  remained  in  possession  of  it  ever  since,  and 
had  during  all  that  time  been  felling  timber  and 
manufacturing  it  into  staves  and  cord  wood,  and  dis- statement; 
posing  of  it  for  his  own  benefit ; and  a large  quantity 
of  timber  thus  manufactured  was  then  on  the  pre- 
mises. The  plaintiff  had  frequently  requested  the 
defendant  to  desist  from  committing  waste  on  the 
property,  but  he  had  refused.  Although  the  appli- 
cation was  made  this  day,  the  bill  had  been  filed  at 
Hamilton,  and  the  affidavit  sworn  on  the  29th  No- 
vember. 

The  bill,  after  stating  the  foregoing  facts,  prayed 
that  the  contract  might  be  specifically  performed 
within  a time  to  be  appointed  by  the  Court  for  that 
purpose ; and  in  default,  might  be  rescinded,  and 
might  be  delivered  up  to  be  cancelled.  The  bill  and 
affidavit  stated  the  apprehension  of  the  plaintiff*  that 
the  defendant,  who  was  in  poor  circumstanced,  would 
be  unable  to  meet  his  payments  as  they  fell  due  under 
the  contract. 

The  Court  intimated  the  opinion,  that  a purchaser  judgment, 
having  entered  into  possession  under  his  contract, 
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1851.  and  failing  to  perform  his  agreement  and  to  meet  his 
payments,  after  the  times  appointed  for  that  purpose 
KJ.r>  had  arrived,  should  be  restrained  from  committing 
waste,  and  that  the  restriction  might,  perhaps,  with 
propriety  under  such  circumstances,  be  extended  to 
timber  already  felled  under  the  agreement,  and  re- 
maining undisposed  of ; but  considered  that  the  plain- 
tiff having,  under  the  circumstances  of  the  defendant 
neglecting  to  erect  the  fence  pursuant  to  the  agree- 
. ment,  and  to  pay  the  first  instalment  on  the  day  that 
it  became  due,  waited  the  not  unreasonable  time  of 
twenty-eight  days  to  afford  the  defendant  an  oppor- 
tunity of  fulfilling  his  agreement,  could  not  be  damni- 
fied by  being  required  to  give  notice  of  his  application 
for  an  injunction  to  stay  waste,  and  that  it  was  inex- 
pedient under  such  circumstances  to  interfere  ex  parte. 
The  application  was  therefore  refused  for  the  present, 
but  leave  was  given  to  the  plaintiff  to  renew  it,  upon 
notice  to  the  defendant. 


December  9.  Mr.  Morphy  renewed  his  application,  and  produced 
an  affidavit  of  service  of  notice  of  motion.  No  one  ap- 
pearing for  the  defendant,  the  injunction  was  ordered 
to  issue  restraining  the  defendant  from  felling  timber, 
or  disposing  of  that  already  felled. 


Christie  v.  Saunders. 

Injunction — Tenants  in  Common . 

No  injunction  will  be  granted  between  tenants  in  common,  except  in 
cases  of  actual  destruction  ; ( Semble ),  but  where  a tenant  in  common 
of  one  moiety  was  trustee  of  the  other  under  a will,  and  was  felling 
timber  for  his  own  benefit  in  breach  of  his  trust,  he  was  enjoined 
from  doing  so,  it  being  considered  that  his  rights  of  ownership  on  his 
own  moiety  were  to  be  exercised  in  subordination  to  his  duty  as  trus- 
tee of  tjie  other  moiety. 

From  the  bill  in  this  cause  it  appeared  that  one 
John  Christie  had  died,  having  made  his  will  in 
manner  required  by  law  for  devises  of  freehold  es- 
tates, under  which  the  plaintiff  Elizabeth  Christie 
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Christie 

v. 

Saunders. 


was  entitled  to  a life  estate  in  his  lands,  and  an  ab-  1851 
solute  interest  in  part  of  his  personal  estate.  The 
legal  estate  in  the  lands  appeared  to  be  vested  in  the 
trustees,  executors  and  executrix  named  in  the  will, 
who  were  the  widow  {Elizabeth  Christie ) herself, 
the  defendant  Saunders,  and  another  defendant  Cle- 
ments. The  beneficial  interest  in  remainder  in  the 
lands,  and  in  the  residue  of  the  personal  property, 
was  disposed  of  amongst  other  defendants,  who  were 
a daughter  and  nieces  of  the  testator.  The  husbands 
of  such  of  them  as  were  married  were  also  defen- 
dants, and  an  infant  daughter  of  the  plaintiff  Eliza- 
beth Christie,  and  of  the  testator,  was  a co-plaintiff' 
in  the  original  bill.  The  statement  in  the  bill  was, 
that  differences  and  disagreements  had  arisen  amongst 
the  trustees,  which  had  prevented  the  estate  from 
being  administered  ; that  Clements  had  resided  in  the 
Island  of  Jamaica;  and  that  Saunders  was  in  posses- 
sion of  the  real  estate  of  the  testator,  upon  which  he  „ x 
was  committing  w^aste,  and  applying  the  proceeds  to 
his  own  use. 


The  bill  represented  the  real  estate  to  consist  of 
a saw-mill  and  70  acres  of  land ; a lot  of  200  acres 
of  land  adjoining,  being  lot  24  in  the  fifth  concession 
of  Bayham ; and  another  lot  of  200  acres,  being  lot 
20  in  the  fourth  concession  of  the  same  township. 
The  prayer  was  for  an  administration  of  the  estate, 
and  an  injunction  to  restrain  the  defendant  Saunders 
from  committing  waste.  Notice  of  motion  was  given 
for  an  injunction  to  restrain  the  defendant  Saunders , 
his  agents,  servants  and  workmen,  from  cutting  tim- 
ber on  lot  20  in  the  fourth  concession  of  Bayham, 
The  application  was  supported  by  affidavits  evidenc- 
ing the  waste  which  it  was  sought  to  restrain.  It 
was  mentioned  in  the  notice  that  the  bill  and  answer 
in  a suit  already  instituted  and  then  pending  by  the 
defendant  Saunders  against  the  other  parties  to  the 
present  suit,  in  which  he  claimed  to  be  a creditor  of 
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Christie 


v. 

Saunders. 


Statement. 


Argument. 


the  estate,  and  sought  the  satisfaction  of  his  own  debt 
and  the  other  debts  of  the  testator,  would  be  read  in 
support  of  the  motion. 

Upon  looking  into  the  pleadings  in  this  suit,  it 
appeared  that  lot  20  had  been  purchased  by  the  tes- 
tator of  the  Canada  Company,  on  behalf  of  himself 
and  the  defendant  Saunders,  and  that  he  had  paid 
the  whole  of  the  purchase  money  to  the  Canada 
Company,  but  had  debited  the  defendant  Saunders 
in  account  with  a moiety  of  it.  A running  account 
appeared  to  have  subsisted  between  the  defendant 
Saunders  and  the  testator.  After  the  motion  had  been 
made,  but  before  any  decision  upon  it,  on  its  being 
mentioned  in  court  it  appeared  that  the  bill  had  been 
amended  by  making  the  infant  plaintiff  a co-defen- 
dant, and  striking  out  her  name  as  a plaintiff. 

Mr.  R.  Cooper  appeared  for  the  plaintiff,  and  Mr*^ 
Turner  for  the  defendant  Saunders  ; the  other  defen- 
dants were  not  parties  to  the  application. 

Mr.  Turner  objected  that  the  defendant  Saunders,. 
being  a tenant  in  common  in  equity  of  the  lot  in 
question,  was  entitled  to  cut  timber  upon  it,  and  that 
an  injunction  could  not  be  granted  to  restrain  him 
from  doing  so;  and  also,  that  the  amendment  of  the 
bill  since  the  motion  was  made  had  put  an  end  to  it. 
Mr.  Cooper  relied  upon  the  cases  of  Twort  v.  Twort 
(a) ; Hole  v.  Thomas  (b) ; Norway  v.  Rowe  (c) ; and 
Story's  Eq.  Jur.  vol.  2,  sec.  916. 

The  trustees  appeared  to  have  powers  of  manage- 
ment and  disposition  under  the  will,  which  might 
justify  the  cutting  of  timber  on  proper  occasions,  and 
for  the  benefit  of  the  estate.  The  proceedings  of  the 
defendant  Saunders,  however,  appeared  to  be  for  his 
own  individual  advantage. 


{a)  16  Ves.  128.  {6)  7 Ves.  589.  (c)  19  Yes.  143. 
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Per  Curiam. — We  have  looked  into  the  authorities  1851. 
cited  on  the  present  application,  and  are  of  opinion 
that  the  case  of  Twort  v.  Twort — in  which  Lord  Eldon  ▼. 

Saunders. 

granted  an  injunction  to  restrain  a tenant  in  common, 
occupying  the  entirety  under  an  agreement  with  his 
co-tenant,  creating  a tenancy  as  to  his  moiety,  from 
ploughing  ancient  meadow — warrants  us  in  granting 
this  motion,  as  we  consider  the  cutting  of  timber  by 
Saunders  for  his  own  use  a breach  of  his  trust  as  to 
the  moiety  of  the  lot  which  belonged  to  the  testator ; 

and  that  his  powers  of  disposition  and  rights  ofown- 

i.  • , ,n  j • i Judgment, 

ership  over  his  own  moiety  are  to  be  exercised  in  sub- 
ordination to  his  duty  as  trustee  of  the  other  moiety ; 
and  we  do  not  deem  the  absence  of  the  other  parties 
to  the  suit,  who  are  beneficially  interested  in  the  pro- 
perty, an  objection,  the  application  being  clearly  for 
their  benefit.  We  grant  the  motion,  however,  with- 
out costs  to  either  party. 


Injunction  to  issue,  restraining  the  defendant  Saunders , his  tenants, 
workmen  and  agents,  from  cutting  timber  on  the  moiety  of  lot  number  Order, 
twenty  in  the  fourth  concession  of  the  township  of  Bayham,  which 
formed  part  of  the  testator’s  estate. 


The  effect  of  granting  this  application  would  be  to 
prevent  Saunders  from  cutting  timber  on  any  part  of 
the  lot. 


Garside  v.  King. 

Crown  lands — Voluntary  assignment. 

A vendee  of  the  crown  transferred  his  interest  by  way  of  mortgage  to  a 
person,  who  took  bona  fide.  Afterwards  the  vendee  made  a second 
assignment  for  a nominal  consideration,  of  200/.,  but  no  money  did  g . , 

in  fact  pass,  the  consideration  mentioned  being  intended  to  cover  the  October  31. 
amount  which  the  assignee  would  be  obliged  to  pay  to  the  govern- 
ment fqr  the  balance  due  on  the  contract  with  their  vendee. 

On  a bill  filed  by  the  mortgagee  to  set  the  second  conveyance  aside — 

Held,  that  as  against  the  plaintiff  the  second  deed  was  voluntary  ; and 
even  if  it  had  been  registered  under  the  statute  regulating  the  sale  of 
crown  lands,  it  would  not  have  prevailed  against  the  prior  incum- 
brance of  the  plaintiff. 

The  bill  in  this  cause  was  filed  by  Frederick 
1 R.  VOL.  11. 
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Garside 
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King. 


Garside  of  the  township  of  Hamilton  in  the  county 
of  Northumberland,  against  William  King  and  An- 
drew King  his  son,  of  the  same  place,  John  Tucker 
Williams  and  the  Attorney  General , and  as  amended, 
set  forth  that  William  King  was  entitled  to  the  fee 
simple  in  possession  of  lot  No.  15  in  the  7th  conces- 
sion of  the  said  township,  under  a contract  of  sale  from 
the  Commissioner  of  Crown  Lands,  whereby  he  was 
entitled  to  receive  a patent  for  the  said  lot  upoji 
payment  of  the  balance  of  the  purchase  money ; 
and  that  William  King  being  so  entitled,  and  being 
a contractor  with  the  Cobourg  and  Rice  Lake  Plank 


Road  and  Ferry  Company  for  the  formation  and 
completion  of  certain  work  on  this  road,  and  the 
plaintiff  being  one  of  King’s  sureties  for  the  due 
performance  of  his  contract  with  the  company,  and 
having  also  made  advances  of  money  for  him  towards 
the  completion  of  the  work,  and  being  required  by 
statement  King  to  make  further  advances,  he  King , at  the  re- 
quest of  the  plaintiff  and  in  order  to  secure  him  from 
loss  as  well  in  respect  of  such  advances  made  and 
to  be  made,  as  of  such  suretyship,  mortgaged  his  inter- 
est in  the  said  lot  of  land,  and  the  plaintiff  was  to  be 
at  liberty  to  pay  the  balance  of  the  purchase  money 
and  take  out  the  patent  in  his  own  name  and  hold 
the  land  in  security. 


The  instrument  by  which  this  charge  was  created 
was  by  deed  poll  dated  the  15th  day  of  May  1847, 
absolute  in  form,  and  was  set  out  at  length  in  the 
bill.  The  plaintiff  gave  a bond  to  convey  to  William 
King , on  payment  of  plaintiffs  claim. 

The  bill  then  stated  that  the  plaintiff,  through  his 
agent,  applied,  in  the  month  of  November  following, 
to  the  local  district  agent  of  the  crown  lands  depart- 
ment resident  in  the  county,  to  have  the  assignment 
from  King  registered  pursuant  to  the  statute ; but 
which  the  agent  refused  to  do  until  all  arrears  due  to- 
government  were  paid.  , 
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The  bill  further  alleged,  that  King  had  afterwards,  1851. 
and  in  October  1849,  wrongfully  executed  an  assign- 
ment  of  his  whole  interest  in  the  said  land  to  defen-  KJg< 
dant  Williams  for  a nominal  consideration  of  200£., 
but  in  fact  without  any  consideration,  and  merely  to 
enable  Williams  to  obtain  the  patent  deed  for  the 
land  in  his  own  name,  upon  some  understanding 
between  King  and  Williams,  for  upon  the  same 
day  Williams  executed  a bond  in  favor  of  A ndrew 
King  to  convey  the  land  to  him  upon  payment  of 
2251.,  William  King  in  such  transaction  professing 
to  act  as  agent  of  Andrew  King,  he  himself  never 
having  seen  or  spoken  to  Williams  on  the  subject ; 
that  plaintiff*  was  entirely  ignorant  of  all  these  deal-  statement 
ings  between  Williams  and  King  until  the  month  of 
December  1849  ; when  on  applying  to  the  local  agent 
to  ascertain  the  amount  due  to  government,  he  was 
informed  of  the  sale  to  Williams.  The  prayer  of  the 
bill  was,  that  a patent  from  the  crown  might  be  issued 
to  the  plaintiff,  and  for  an  account. 

It  appeared  that  as  soon  as  Williams  obtained  his 
assignment  from  King , he  paid  up  all  the  purchase 
money  due  to  government,  and  sent  his  papers  to  the 
crown  lands  office  for  the  purpose  of  being  registered 
pursuant  to  the  statute  ; and  they  would  have  been 
duly  registered  had  it  not  been  that  the  seat  of 
government  at  that  time  was  just  being  removed  from 
Montreal  to  Toronto.  Immediately  upon  plaintiff’s 
learning  the  fact  of  the  transfer  to  Williams,  notice 
was  given  to  the  crown  lands  office  of  plaintiff’s  claim, 
in  consequence  of  which  no  registration  of  the  deed  to 
Williams  had  ever  taken  place. 

This  statement,  together  with  the  facts  set  forth 
in  the  judgment,  will  clearly  shew  the  nature  of  the 
case. 

On  the  cause  coming  up  for  argument,  Mr.  D.  E. 

Boulton  of  Cobourg  and  Mr.  Grickmore,  for  the  plaintiff, Argument* 
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1851.  contended  that  the  plaintiff  was  entitled  to  have 
patent  deed  issued  in  his  name,  free  from  any 
King.  lien  or  charge  of  Williams,  whose  conveyance,  if  not 
void  for  fraud,  was  so  tainted  with  usury  as  to  render 
it  of  no  value  as  against  a bona  fide  purchaser ; also, 
that  it  was  voluntary  and  therefore  void  as  against 
plaintiff. 

Argument.  Mr.  Brough  for  Williams. — The  plaintiff  has  made 
no  case  for  relief  on  the  ground  of  usury,  but  on  the 
ground  of  fraud  alone  ; failing  in  proving  that  case, 
he  contended  Williams  was  entitled  to  a decree 
directing  the  patent  to  issue  in  his  name. 

Mr.  R.  Cooper  for  the  defendant  King.  The  Attor- 
ney General  did  not  appear. 

October  3ist  The  judgment  of  the  court  was  now  delivered  by 

The  Chancellor. — In  the  year  1833,  the  defen- 
dant Wm.  King  acquired  an  equitable  title  to  200 
acres  of  land  in  the  township  of  Hamilton — being 
the  premises  in  question  in  this  cause — under  a con- 
tract for  purchase,  entered  into  with  the  Commis- 
sioner of  Crown  Lands  in  that  year.  On  the  15th  of 
judgment  1^47,  the  legal  estate  being  still  in  the  crown 

and  the  purchase  money  unpaid,  Wm.  King  as- 
signed all  his  interest  in  the  premises  to  the  plaintiff, 
absolutely,  in  consideration  of  500Z.,  as  the  transac- 
tion is  stated  in  the  assignments,  but  really  to  secure 
a debt  then  due  and  future  advances,  as  appears  by 
a bond  contemporaneously  executed  by  the  plaintiff. 
This  assignment  has  not  been  registered,  the  Commis- 
sioner of  Crown  Lands  having  refused  to  recognize  it 
until  the  purchase  money  should  have  been  paid,  a 
step  which  the  plaintiff  was  not  prepared  to  take. 

On  the  15th  of  October  in  the  year  1849,  Wm. 
King  conveyed  all  his  interest  in  the  premises  in 
question  to  the  defendant  Williams.  The  consider- 
ation stated  in  the  instrument  is  200Z.  In  fact 
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nothing  was  paid  to  the  assignor;  but  the  assignee,  1851. 
Williams,  undertook  to  discharge  the  balance  due 
upon  the  contract  of  1883,  which,  with  interest,  Ki^g< 
amounted  to  18l£.  7s.  Id. 

By  agreement  contemporaneously  with  the  last 
assignment,  Williams  undertook  to  convey  the  pre- 
mises in  question  to  the  defendant  Andrew  King,  in 
consideration  of  225£.,  payable  in  five  years.  A bond 
to  that  effect,  from  Williams  to  Andrew  King , has 
been  put  in  evidence.  It  bears  date  the  15th  of  Oc- 
tober, but  is  said  to  have  been  executed  on  or  after 
the  20th  of  that  month.  The  subscribing  witness 
however,  has  not  been  examined. 

In  pursuance  of  the  arrangement  between  the  par- 
ties, Williams,  a few  days  after  the  execution  of  the 
assignment — on  the  20th  day  of  October — paid  the 
amount  due  on  the  foot  of  the  original  contract  to  Judgment 
the  district  agent  appointed  by  the  crown  lands  de- 
partment, who  shortly  afterwards  transmitted  the 
assignment  to  the  commissioner  for  registration,  pur- 
suant to  the  statute  4 & 5 Victoria,  chapter  100. 

The  plaintiff  having  been  informed  of  these  pro- 
ceedings, caused  a notice  of  the  prior  assignment  to 
himself  to  be  served  upon  the  Commissioner  of  Crown 
Lands  on  the  *22nd  of  the  following  month  of  Decem- 
ber ; and,  in  consequence  of  that  notice,  the  com- 
missioner refused  to  permit  the  registration  of  the 
instrument  until  the  rights  of  the  parties  should  have 
been  ascertained. 

The  original  bill  impugned  the  transactions  be- 
tween Williams  and  King  as  voluntary,  entered  into 
with  full  notice  of  the  plaintiff’s  assignment,  and  for 
the  fraudulent  purpose  of  defeating  his  interest 
thereunder.  The  registration  of  the  second  assign- 
ment seems  to  have  been  assumed,  and  relief  to  have 
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1851.  been  asked,  notwithstanding  the  legal  advantage  there- 
by  acquired,  on  the  ground  of  fraud. 

V. 

King. 

The  defendants  Wm.  King  and  Williams  answered 
the  original  bill.  Williams  negatives  the  fraudulent 
intent  attributed  to  him  ; he  denies  notice  of  the 
plaintiff’s  interest,  and  claims  as  a bona  fide  pur- 
chaser for  value.  Wm.  King  denies  almost  every 
allegation  in  the  bill.  He  denies  that  he  ever  exe- 
cuted the  instruments  relied  upon  by  the  plaintiff,  or 
instruments  of  the  like  import.  He  says  that  the 
object  of  the  assignment  of  May  1847,  was  to  procure 
the  means  necessary  to  pay  the  balance  due  on  the 
original  contract ; and  that  he  felt  himself  at  liberty 
to  sell  to  Williams  in  consequence  of  the  failure  of 
the  plaintiff  to  fulfil  his  engagement  in  that  respect. 
And  he  asserts  that  he  never  had  possession  of  the 
original  documents,  which  were  deposited  with  D.  E. 
judgment  Boulton,  Esq.,  at  the  time  of  the  contract,  as  the  agent 
of  both  parties. 

Upon  the  coming  in  of  those  answers  the  bill  was 
amended.  The  amended  bill  charges  that  the  de- 
fendants pretend  that  Williams  is  a purchaser  for 
value  without  notice,  of  King's  entire  interest.  It 
charges,  on  the  contrary,  that  the  transaction  be- 
tween Williams  and  King  was  a mere  loan  of  the 
amount  due  to  the  government  upon  the  contract  of 
1838  ; and  that  the  instruments  were  drawn  in  their 
present  form  to  evade  the  statutes  against  usury; 
and  prays  that  the  plaintiff  may  be  permitted  to 
redeem  Williams  on  payment  of  the  amount  advanc- 
ed by  him. 

This  allegation  has  not  been  denied  by  any  of  the 
defendants. 

It  was  argued,  at  the  hearing,  that  William's  title 
should  prevail,  on  two  grounds  : First,  because  of 
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the  plaintiff’s  neglect  to  give  notice  of  his  assign-  1851. 
ment.  Secondly,  under  the  19th  section  of  the  4th 
& 5th  Victoria,  chapter  100,  it  was  argued  that  the 
case  must  be  dealt  with  as  if  the  assignment  to 
Williams  had  been  actually  registered,  he  having 
done  everything  necessary  on  his  part  to  secure 
registration,  and  having  been  prevented  from  accom- 
plishing that  object  by  the  unjustifiable  refusal  of  the 
commissioner  to  register. 

This  case  does  not  seem  to  us  to  call  for  a decision 
upon  any  of  these  points ; because,  assuming  these 
propositions' to  be  tenable,  we  are  of  opinion  that  the 
plaintiff  is,  notwithstanding,  entitled  to  redeem. 

But,  before  proceeding  to  explain  the  grounds 
upon  which  we  have  arrived  at  that  conclusion,  it  is 
proper  to  remark  that  we  do  not,  as  at  present  ad- 
vised, accede  to  the  arguments  of  the  learned  counsel  T , 

’ ® # Judgment. 

for  the  defendant.  It  has  been  decided — and,  as  it 
seems  to  us,  correctly — that  the  principle  upon 
which  Dearie  v.  Hall  (a),  and  the  other  cases  of  that 
class  proceeded,  has  no  application  to  the  assignment 
of  equitable  interests  in  land ; and  that  the  position 
of  the  parties,  consequently,  would  not  be  altered  by 
the  remissness  of  the  one  or  the  activity  of  the  other, 
in  regard  to  notice. 

With  respect  to  the  questions  upon  the  statute  4 & 

5 Victoria,  chapter  100,  we  are  inclined  to  think  that 
Williams  must  be  regarded  as  a mere  volunteer. 

Wm.  King's  equitable  interest  was  subject  to  the 
vendor’s  lien  for  the  purchase  money.  All  that  he 
either  could,  or  in  fact  did  dispose  of,  was  his  inter- 
est in  the  land,  subject  to  that  lien.  But  for  that 
interest  Williams  paid  nothing.  He  discharged  the 
amount  for  Tyhich  the  vendor  had  a lien ; but  for  the 


{a)  3 Russ.  I 
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1851.  interest  of  King  in  the  estate  beyond  that  lien — 
which  he  had  previously  mortgaged  to  the  plaintiff — 
King  nothing  was  paid.  Now,  although  the  section  relied 
upon  is  peculiarly  framed,  we  are  by  no  means  pre- 
pared to  accede  to  the  proposition  that  it  has  the  effect 
of  rendering  a subsequent  voluntary  assignment  effec- 
tual, in  virtue  of  prior  registration,  against  a bona  fide 
purchaser  for  value.  It  seems  to  us  that  the  legisla- 
ture had  no  such  intention. 

But  were  it  otherwise,  the  assignment  to  Williams 
had  not  been  ip.  fact  registered.  The  plaintiff’s  title 
is  prior  in  point  of  time.  The  legislature  have  de- 
clared that  a subsequent  assignment,  first  registered, 
shall  prevail  against  a prior  title.  But  no  subsequent 
assignment  has  been  so  registered ; and  no  authority 
has  been  cited  to  shew  that  an  attempt  to  register  can 
have  the  effect  of  actual  registration. 

judgment.  Then,  assuming  the  defendant  not  to  have  acquired 
priority  under  the  act,  by  registration  or  otherwise, 
the  plaintiff’s  title  must  prevail,  as  it  would  seem, 
under  the  rule  Uqui  prior  est  in  tew/pore  potior  est 
in  jure ,”  unless  the  defendant  has  shewn  himself  to 
have  acquired  a better  right  to  call  for  the  legal 
estate  (a).  This  latter  question  was  not  discussed 
upon  the  argument,  and  it  is  unnecessary  that  we 
should  pronounce  any  opinion  upon  it,  because,  as  I 
have  said,  were  the  defendant  to  succeed  on  all  those 
points,  that  would  not,  in  our  opinion,  disentitle  the 
plaintiff  to  relief. 

William  King  has  made  no  attempt  to  prove 
the  case  set  up  by  his  answer.  The  plaintiff’s 
case — as  between  himself  and  Wm.  King — is  estab- 
lished satisfactorily  by  the  documents  before  us* 
They  are  wholly  irreconcileable  with  the  answer, 


( a ) Wilmot  v.  Pike,  5 Hare,  14. 
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which  is  not  only  unsustained  by  proof,  but  has  been  1851. 
falsified  throughout  by  evidence  of  the  most  conclu- 
sive  character.  Take,  as  an  example,  the  allegation 
that  the  bond  from  the  plaintiff  to  himself  had  never 
been  in  his  possession,  but  had  been  deposited  with 
D.  E.  Boulton  as  the  agent  of  both  parties.  Now 
that  very  bond  was  produced  by  Messrs.  McBean 
& Strong ; and  they  proved  that  it  had  been  assigned 
to  them  by  the  defendant  himself,  in  security  for  a 
debt  of  133£.  due  to  them  from  the  defendant. 

The  only  question  therefore  is,  was  the  transaction 
of  the  15th  of  October  1849  a sale  of  King's  interest 
to  Williams  ; or  was  it,  as  alleged  by  the  bill,  a loan 
to  King,  secured  by  the  assignment  of  that  date,  in 
the  present  form,  for  the  purpose  of  evading  the 
statutes  of  usury  ? The  question  is  not  one  between 
King  and  Williams.  Garside,  who  was  not  a party 
to  the  deed,  says  “ that  the  transaction  was  not  in 
reality  as  it  is  represented  by  the  deed  of  assignment.  Jud^ment* 
The  instrument  executed  by  these  parties  is,  it  is 
true,  an  absolute  assignment ; but  I am  prepared  to 
shew  that  it  was  a mere  security  for  a loan.”  Now, 
there  can  be  no  doubt,  I apprehend,  of  the  admissi- 
bility of  parol  testimony  under  such  circumstances 
and  for  such  purpose.  Here,  however,  the  answers 
of  these  defendants  are  all  but  conclusive. 

The  value  of  the  premises  in  question  has  been 
variously  stated  at  from  500£.  to  800£.  Mr.  Strong 
says  that  100  acres  adjoining  were  recently  sold  for 
350£.  He  estimates  this  property  at  800£.  He  says 
that  the  defendant  Wm.  King  considered  it  of  that 
value ; always  spoke  of  it  as  affording  him  the  means 
of  paying  his  debts ; and  applied  to  various  persons 
to  advance  the  sum  required  to  take  out  the  patent. 

Strong , McBean  and  McEvins,  have  all  deposed  to 
statements  made  by  Wm.  King , to  the  effect  that 
Williams  had  advanced  the  amount  necessary  to  ob- 
tain the  patent. 
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Now  let  us  look  to  the  account  given  by  these 
defendants  of  the  transaction  which  is  relied  upon 
as  having  been  an  absolute  sale  of  Wm.  King's 
interest  in  this  property.  We  have  little  if  any  in- 
formation as  to  the  circumstances  which  preceded 
the  assignment  of  the  15th  of  October  1849.  Wil- 
liams says  merely  that  he  refused  to  treat  with  King 
until  he  had  satisfied  himself  as  to  the  validity  of  the 
contract  and  the  amount  due  ; and  having  ascertained 
the  particulars  in  relation  to  both  points,  he  informed 
King  that  he  would  pay  for  the  property  no  more 
than  the  sum  due  the  government ; and  thereupon 
the*  assignment  is  at  once  executed.  The  other  de- 
fendants agree  in  the  account  of  the  matter  given  by 
Williams.  Now,  stopping  at  this  point,  it  would 
have  been  difficult  to  have  persuaded  oneself  that 
these  parties  really  intended  a sale ; but  the  further 
statements  in  the  answers  appear  to  us  to  place  the 
matter  beyond  doubt.  Williams  says,  “ That  for  all 
this  defendant  knows  to  the  contrary,  the  said  King 
may  have  had  it  in  view  to  purchase  the  said  pre- 
mises from  this  defendant  after  this  defendant  had 
obtained  the  patent  for  the  same ; and  this  defendant 
in  fact  believes  he  had  it  in  view  either  that  he 
would  himself  or  that  a son  of  his  would  purchase 
the  said  premises  from  this  defendant ; for  this  de- 
fendant saith  that  on  the  occasion  of  this  defendant 
receiving  the  said  assignment  from  the  said  King , 
this  defendant  informed  the  said  King  that  the  said 
lot  would  be  for  sale  when  this  defendant  obtained 
the  patent  for  it : to  which  the  said  King  replied — 
‘ I know  two  or  three  persons  who  would  be  glad  of  it ; 
what  will  be  the  price  of  it,  you  selling  at  a credit  of 
five  or  six  years  f to  which  this  defendant  replied , 
22 51. ; and  the  said  King  then  said  * then  I know  a 
person  who  will  take  it — Andrew  King  of  Monaghan ; 
and  this  defendant  replied,  he  may  have  it.  And  this 
defendant  is  informed  and  believes,  that  the  said  A. 
King  is  a son  of  the  said  defendant  King.  And 
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afterwards  the  said  King , on  more  than  one  occasion,  1851. 
spoke  to  this  defendant  on  behalf  of  the  said  A.  King  Garside 
for  the  purchase  of  the  said  premises ; and  the  de-  tcw 
fendant  agreed  with  the  said  defendant  King — 
acting , and  professing  to  act,  as  the  agent  of  the  said 
A.  King — to  sell  to  the  said  A.  King  the  said  pre- 
mises ’on  the  terms  in  the  bond  hereinafter  set  forth 
mentioned.  And  accordingly,  several  days  after  the 
said  15th  day  of  October,  but  -when  more  particularly 
this  defendant  cannot  recollect,  this  defendant  signed 
and  sealed,  hut  has  not  yet  delivered,  a bond  dMted 
the  15th  day  of  October  18 f 9” 

Now,  keeping  in  view  the  value  of  this  property, 
and  attending  to  the  circumstances  of  the  parties,  it 
would  be  extremely  difficult,  we  think,  upon  this 
statement,  to  arrive  at  the  conclusion  that  a sale  was 
contemplated.  Wm.  King's  interest  in  this  property 
was  of  considerable  value.  He  looked  to  it  as  fur-  Judg.ment. 
nishing  the  means  of  extricating  him  from  his  diffi- 
culties. Did  he  mean  to  transfer  that  interest  to 
Williams  without  consideration  ? Had  Williams 
been  in  realhy  the  owner  of  the  estate,  would  he 
have  sold  it  in  the  way  described  to  a mere  stranger, 
whom  he  had  never  seen  upon  the  subject,  for  a third 
or  fourth  part  of  its  value  ? Would  he  have  so  sold 
it  without  receiving  any  part  of  the  purchase  money 
and  without  any  contract  to  secure  its  payment  ? 

Why  was  not  the  bond  delivered  to  the  supposed 
purchaser  ? Andrew  King  admits  that  he  never 
required  the  bond  to  be  delivered ; and,  indeed,  that 
he  never  saw  the  vendor  on  the  subject  of  this  very 
advantageous  purchase.  Nothing  short  of  the  clear- 
est testimony  would  have  warranted  us  in  holding 
that  these  parties  contemplated  a sale  under  such 
circumstances;  but  these  defendants  have  not  only 
failed  to  adduce  any  such  evidence,  but  have  not 
even  denied  the  allegation  in  the  bill  that  the  real 
contract  was  an  advance  by  Williams  to  obtain  the 
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1851.  patent,  and  an  assignment  of  King's  interest  to  se- 
cure  its  repayment.  The  case  seems  to  us  free  from 

King,  doubt 

We  think  the  plaintiff  entitled  to  receive  the  patent 
upon  payment  of  the  amount  advanced  by  Williams, 

Judgment,  with  interest,  which  he  is  to  be  at  liberty  to  add  to 
his  debt.  The  plaintiff  must  pay  Williams  his  costs.; 
but  the  costs  so  paid,  and  the  costs  of  the  suit,  must 
be  paid  by  William  King. 

Novemb’r  21  Mr.  CricJcmore , this  day,  asked  the  court  to  vary 

the  minutes  of  the  decree,  so  that  the  plaintiff  might 
be  enabled  at  once  to  procure  the  patent  to  be  issued 
to  him,  without  first  paying  the  defendant  Williams ; 
the  plaintiff  undertaking  to  satisfy  any  claim  Williams 
might  afterwards  appear  to  have  upon  the  property. 
The  court  refused  the  application,  and  the  decree  as 
finally  passed  and  entered,  was  as  follows  : — 

This  court  doth  declare  that  the  said  defendant  "John  Tucker  Wil- 

Decree.  Hams  is  a mortgagee  of  the  premises  in  the  pleadings  mentioned,  for 
securing  to  him  the  re-payment  of  the  sum  of  one  hundred  and  eighty 
pounds  seven  shillings  and  one  penny,  paid  by  him  for  the  said  defen- 
dant Wm.  King , to  the  government  on  account  of  the  purchase  of  the 
said  premises,  and  that  the  said  plaintiff  is  entitled  to  redeem  them  : 
and  it  is  ordered  that  it  be  referred  to  the  Master  Of  the  Court,  to  take 
an  account  of  what  is  due  to  the  said  defendant  John  Tucker  Williams , 
for  principal  money  as  aforesaid,  and  to  compute  interest  thereupon  up 
to  the  period  of  six  months  after  the  making  of  his  report,  and  to  tax 
to  the  said  defendant  John  Tucker  Williams  his  costs  of  this  suit.  And 
upon  the  said  plaintiff  paying  to  the  said  defendant  John  Tucker  Wil- 
liams what  shall  be  reported  due  to  him  for  principal  money  and  inter- 
est aforesaid,  together  with  the  said  costs,  within  six  months  after  the 
Master  shall  have  made  his  report,  at  such  time  and  place  as  the  Mas- 
ter shall  appoint,  this  court  doth  declare  that  the  said  plaintiff  is  entit- 
led to  have  letters  patent  forthwith  to  issue  to  him  for  the  said  pre- 
mises, being  lot  number  fifteen  in  the  seventh  concession  of  the  town- 
ship of  Hamilton,  and  doth  order  that  the  same  defendant  John  Tucker 
Williams  do  convey  all  his  interest  in  the  said  premises  and  deliver  up 
all  deeds,  papers  and  writings  in  his  custody  or  power,  relating  thereto, 
upon  oath,  to  the  said  plaintiff,  or  to  whom  he  shall  appoint.  And  it 
is  ordered  that  the  said  plaintiff  do  pay  to  Her  Majesty’s  Attorney 
General  his  costs  of  this  suit ; and  it  is  hereby  referred  to  the  Master 
of  this  Court  to  tax  the  same.  But  in  default  of  the  said  plaintiff  mak- 
ing such  payment  to  the  said  defendant  John  Tucker  Williams  as  afore- 
said, it  is  ordered  that  the  plaintiff’s  bill  of  complaint  do  stand  dismiss- 
ed out  of  this  court,  with  costs  to  be  paid  by  the  said  plaintiff  to  the 
said  defendants ; and  that  thereupon  the  said  defendant  John  Tucker 
Williams  will  be  entitled  to  have  letters  patent  for  the  said  premises  to 
issue  to  him.  And  in  the  event  of  the  said  plaintiff  redeeming  the  said 
defendant  John  Tucker  Williams , it  is  ordered  that  it  be  referred  to  the 
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the  said  premises,  free  and  dear  of  all  incumbrances  done  by  him,  or  Pecree- 
any  claiming  by,  from,  or  under  him,  and  deliver  up  all  deeds  and  writ- 
ings in  his  custody  or  power  relating  thereto,  upon  oath,  to  the  said 
defendants  William  King  and  Andrew  King , or  to  whom  they  shall 
appoint.  But  in  default  of  the  said  defendants  William. King  and  An- 
drew King  paying  to  the  said  plaintiff  what  shall  be  found  due  to  him 
for  principal  and  interest  on  his  said  mortgage,  and  what  he  shall  have 
paid  to  the  said  defendant  John  Tucker  Williams  and  the  said  Attorney 
General,  and  interest  thereon  respectively,  together  with  his  said  costs, 
by  the  time  aforesaid,  it  is  ordered  that  the  said  defendants  William 
Kin%  and  Andrew  King  do  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  equity  of  redemption  of,  in  and  to  the  said  premises. 

And  in  the  event  of  such  default  as  last  aforesaid,  it  is  ordered  that  the 
said  defendant  William  King  do  pay  to  the  said  plaintiff  his  costs  of 
this  suit,  and  the  costs  of  the  said  Attorney  General,  to  be  taxed  by  the 
Master,  in  case  the  parties  differ. 


Master  of  this  court  to  take  an  account  of  what  shall  be  due  to  the  said 
plaintiff,  for  principal  money  and  interest  upon  his  mortgage  security 
in  the  pleadings  mentioned,  together  with  what  he  shall  so  pay  to  the 
said  defendant  John  Tucker  Williams,  and  also  what  he  shall  so  pay  to 
the  Attorney  General,  together  with  interest  thereon  respectively  up  to 
the  period  of  six  months  after  the  making  of  his  subsequent  report,"  and 
to  tax  to  the  said  plaintiff  his  costs  of  this  suit.  And  upon  the  said  de- 
fendants William  King  and  Andrew  King  paying  to  the  said  plaintiff 
what  shall  be  reported  due  to  him  for  principal  money  and  interest  up- 
on his  said  mortgage,  and  what  he  shall  have  so  paid  to  the  said  defen- 
dant John  Tucker  Williams  and  the  Attorney  General,  and  interest 
thereon  respectively,  together  with  his  said  costs,  within  six  months 
after  the  Master  shall  have  made  his  report,  at  such  time  and  place  as 
the  Master  shall  aDDoint.  it  is  ordered  that  the  said  plaintiff  do  convey 


Houlding  y.  Poole. 

Voluntary  deeds. 

Where  there  are  two  voluntary  settlements,  the  Court  will,  at  the  suit 

of  those  interested  under  the  first,  set  aside  the  subsequently  execut-  Nov®^er  2 
ed  settlement ; and  it  is  no  objection  to  relief  in  such  a case  that  December  2 
courts  of  law  would  give  effect  to  the  first  against  the  second. 

The  proper  parties  having  been  added  in  this 
cause,  according  to  the  judgment  (ante  page  206),  the 
cause  now  came  on  again  for  hearing.  >The  merits 
had  on  the  former  occasion  been  argued  at  the  bar ; 
and  now 

Mr.  Gwynne,  Q.  C.,  and  Mr.  Hector , for  the  plain-  Argument 
tiffs,  asked  for  a decree  according  to  the  prayer  of  the 

bill. 

Mr.  Carruihers , for  the  defendants,  the  trustees, 
submitted  to  any  decree  the  Court  might  think  pro- 
per to  make. 

No  one  appeared  for  the  defendant  Caleb  Poole. 
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The  judgment  of  the  Court  was  now  delivered  by 

Esten,  Y.  C. — This  case  having  stood  over  with 
liberty  to  the  plaintiff  to  amend  by  adding  parties, 
December 2 the  necessary  parties  have  been  added,  but  no  other 
alteration  has  been  made  in  the  record.  The  case, 
as  it  appears  upon  the  pleadings  and  evidence,  is  as 
follows : — 

In  1839,  a voluntary  settlement  was  executed  by 

Wm.  Poole  in  favor  of  the  plaintiffs  ; in  1847  another 

voluntary  deed  was  executed  by  Wm.  Poole  in  favor 

of  the  defendant  Caleb  Poole.  I assume  the  former 

instrument  to  be  voluntary,  as  placing  the  case  in  the 

strongest  light  in  favor  of  the  defendant.  That  the 

latter  deed  was  voluntary  appears  from  the  admission 

of  counsel  at  the  original  hearing,  the  evidence,  and 

the  result  of  the  trial  at  law,  as  represented  and  ad- 
judgment. . L . 

mitted  m the  course  of  the  former  argument.  Pmma 
facie , the  latter  deed,  which  is  wholly  void  both  at 
law  and  in  equity,  should  be  delivered  up  to  be  can- 
celled ; for  it  is  clear  that  the  Court  will  interfere  for 
that  purpose  between  two  voluntary  settlements  (a) ; 
and  I think,  under  the  circumstances  of  this  case,  with 
costs. 

Then,  is  there  anything  in  the  conduct  of  the 
plaintiffs  which  should  preclude  them  from  this 
relief  ? It  seems  not.  The  defendant  must  prove 
the  fraud  which  he  alleges,  and  which  of  course  is 
not  to  be  presumed  in  his  favor.  If  we  look  at  his 
own  evidence,  to  which  we  must  resort  in  the  first 
instance  for  this  purpose,  we  find  only  one  fact  of 
any  importance  in  this  respect.  This  fact  is  the 
declaration  made  by  Wm.  Poole , not  only  upon  his 
death-bed  but  at  other  times,  in  relation  to  the  cir- 
cumstances alleged  to  have  attended  the  execution 
of  the  deed  in  favor  of  the  plaintiffs.  These  declara- 


(a)  Naldred  v.  Gilham,  i P.  W.  577  j Young  v.  Cottle,  id.  102  ; Clav- 
ering v.  Clavering,  2 Ver.  473. 
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tions,  in  our  opinion,  perhaps  all,  but  certainly  the  1851. 
dying  declaration  furnish  strong  proof  of  fraud — but 
it  is  fraud  on  the  part  of  the  defendant,  and  not  of  p<£le# 
the  plaintiffs. 

If  we  turn  to  the  evidence  on  the  part  of  the  plain- 
tiffs, it  furnishes  no  evidence  of  fraud  whatever.  The 
disposition  of  the  property  in  the  plaintiffs’  favor  was 
suggested  to  Wm.  Poole,  and  in  some  degree  perhaps 
pressed  upon  him ; he  appears,  however,  to  have 
been  perfect  master  of  his  own  actions  — to  have 
understood  thoroughly  what  he  was  doing,  and  to 
have  done  it  willingly ; four  days  intervened  be- 
tween the  preparation  and  execution  of  the  deed : 

Walker  was  present  at  his  instance,  and  subsequently 
gave  instructions  for  the  preparation  of  the  deed,  and 
was  present  at  its  execution ; the  only  lawyer  who 
interfered  in  the  transaction  was  certainly  employed 
by  the  direction  and  on  behalf  of  Wm.  Poole ; the 
deed  was  read  to  him  towards  the  close  of  the  year 
1841,  and  he  acquiesced  in  this  disposition  of  his  Jud=ment' 
property  for  seven  years.  Then,  it  was  a most 
natural  and  proper  disposition,  under  the  circumstances 
of  the  case. 

An  attempt  was  made  by  the  defendant’s  counsel, 
in  the  course  of  the  former  argument,  to  throw  dis- 
credit upon  the  evidence  of  Richard  Brooks.  In  its 
most  important  particulars,  however,  it  is  strongly 
corroborated  by  the  answer.  It  is  impossible  to  en- 
tertain the  smallest  doubt  that  Isaac  Poole  must  have 
received  and  applied  to  his  own  use,  after  making 
every  proper  deduction,  a considerable  amount  of 
property  belonging  to  the  plaintiffs,  Elizabeth  Hould- 
ing  and  Mary  Ann  Meade.  This,  I admit,  was  done 
with  their  consent ; but  it  created  a strong  moral 
obligation,  to  say  the  least  of  it,  on  the  part  of  Isaac 
Poole  and  any  one  claiming  under  him  voluntarily, 
to  make  some  disposition  of  the  property  acquired 
in  this  country  in  their  favor ; and  Wm.  Poole  appears 
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1851.  to  have  executed  the  deed  in  question  in  fulfilment 
of  this  obligation.  As  therefore  it  is  clearly  estab- 
Pooie.  Wished  that  the  Court  will  interfere  in  cases  of  this 
nature  in  favor  of  the  person  claiming  under  the  first 
settlement,  and  nothing  appearing  in  the  conduct  of 
the  plaintiffs,  or  the  mode  of  obtaining  the  deed  under 
which  they  claim,  or  the  circumstances  attending  its 
preparation  and  execution,  to  preclude  them  from 
the  assistance  of  the  Court,  the  relief  customary  in 
such  cases  ought  to  be  given,  unless  some  insuper- 
able objection  to  granting  it  has  been  raised  on  the 
part  of  the  defendant.  Now,  what  are  the  objections 
which  he  has  made  to  a decree  in  favor  of  the  plain- 
tiffs in  the  present  case  ? The  first  objection  is,  that 
the  Court  will  not  interfere  between  volunteers.  It 
would  be  very  unfortunate  if  such  an  objection  could 
be  sustained.  The  property  having  been  completely 
departed  with  by  the  settler,  and  belonging  of  neces- 
sity to  one  or  the  other  of  the  contending  parties,  it 
Judgment,  is  very  desirable  that  whichever  shall  appear  to  be 
entitled  to  it  shall  enjoy  it  without  disturbance  from 
the  other;  but  the  authorities  which  have  been  already 
cited  shew  that  this  objection  cannot  be  supported. 

The  next  objection  which  has  been  raised  by  the 
defendant  is,  that  the  conduct  of  the  plaintiffs  has 
been  such  in  obtaining  the  deed  from  Wm.  Poole , 
that  the  Court  will  not  afford  them  any  assistance — 
in  other  words,  that  they  do  not  enter  the  Court  with 
clean  hands.  The  evidence,  as  has  been  already 
observed,  shewed  that  this  objection,  is  entirely  with- 
out foundation. 

An  attempt  was  made  in  the  first  argument  to 
assimilate  this  case  to  that  of  Evans  v.  Llewellyn 
reported  in  1 Cox,  333.  The  two  cases,  however, 
differ  in  some  very  important  particulars.  In  the 
case  of  Evans  v.  Llewellyn  the  plaintiffs  were  in  a 
state  of  poverty  and  distress,  while  the  rank  and 
station  of  the  contracting  parties  were  very  unequal, 
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and  one  of  the  plaintiffs  was  in  the  defendant’s 
power.  There,  the  transaction  was  a sale,  and  not 
a voluntary  settlement ; and  not  only  was  the  con- 
sideration grossly  inadequate,  but  a material  fact 
was  concealed  by  the  defendant  from  the  plaintiffs — 
namely,  that  a larger  sum  than  they  received  for 
their  whole  interest  in  the  property  was  actual!}'  due 
to  them  in  cash  at  the  time,  for  arrears  of  rents  and 
profits  received  by  the  defendant.  Much  stress  was 
also  laid  by  the  Master  of  the  Rolls  on  the  strong 
temptation  to  which  the  plaintiffs  were  subjected  by 
the  sudden  offer  of  so  considerable  a sum  as  two 
hundred  guineas  to  persons  in  their  needy  circum- 
stances. Upon  the  whole,  the  two  cases  seem  to  be 
widely  dissimilar. 

The  next  objection  made  by  the  defendant  is,  that 
both  deeds  being  voluntary,  the  latter  is  void  at  law, 
and  has  acquired  no  priority  by  means  of  its  prior  Jud°ment 
registration  over  that  of  the  plaintiffs  ; and  therefore, 
the  only  relief  to  which  the  plaintiffs  can  claim  to 
be  entitled  is  the  delivery-up  of  the  defendant’s  deed 
to  be  cancelled,  as  forming  a cloud  upon  their  title  ; 
which  relief  the  defendant  contends,  however,  the 
Court  is  not  accustomed  to  extend  when  the  instru- 
ment of  which  the  destruction  is  sought  is  void  on 
its  face ; and  he  argues  that  such  is  the  case  in  the 
present  instance,  since  it  is  only  necessary  to  collate 
the  two  instruments  to  see  that  the  latter  one  is  wholly 
void.  In  this  part  of  his  argument,  however,  the 
defendant,  while  he  enunciates  a correct  principle, 
makes  a wrong  application  of  it.  The  defendants’ 
deed  is  not  void  on  the  face  of  it ; for  if  the  settle- 
ment under  which  the  plaintiffs  claim  were  mislaid 
or  destroyed,  and  they  were  unable  to  produce  secon- 
dary evidence  of  its  execution  and  contents,  the 
defendants’  deed  would  prevail:  whereas  the  prin- 
ciple established  by  the  authorities  is,  that  in  order 
to  prevent  the  Court  from  interfering  in  cases  of  this 
Is  YOL.  II. 


1851. 

Houlding 

v. 

Poole. 
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1851.  nature,  the  instrument  of  which  the  delivery  is  sought 
must  condemn  itself,  and  must  appear  to  be  void  from 
Poole.  the  evidence  afforded  by  its  own  contents  merely, 
without  being  compared  with  any  other  instrument, 
and  without  any  extraneous  evidence  whatsoever; 
so  that  under  no  possible  conjuncture  could  it  be 
produced  or  used  to  the  injury  of  the  party  seeking 
its  destruction. — Haywood  v.  Dimsdale  (a)  ; Smyth' v. 
Griffin  ( b ) ; Franco  v.  Boulton  (c)  ; Simpson  v.  Lord 
Howden  (d) ; Williams  v.  Flight  (e) ; Bromley  v.  Hol- 
land (/) ; Duncan  v.  Worrall  (g). 

We  do  not  desire  to  infringe  in  the  slightest  degree 
upon  the  principle  that  a plaintiff  stating  a case  of 
fraud  or  undue  influence  upon  his  bill,  and  failing  to 
establish  it  in  evidence,  is  not  entitled  to  relief  on 
any  lower  ground.  We  are  of  opinion  that  the 
plaintiffs  are  entitled  to  the  only  relief  which  the 
judgment,  nature  of  the  case  renders  necessary;  and  we  can 
not  refuse  them  that  relief  on  the  ground  that  they 
have  relied  upon  a case  of  fraud  in  their  bill,  but 
have  failed  to  establish  it  in  evidence,  when  the  evi- 
dence is  of  such  a description  that  the  plaintiffs  might 
fairly  call  upon  us  either  to  grant  them  relief  at  once 
if  necessary,  on  the  ground  of  fraud,  or  at  all  events 
to  put  the  case  in  a course  of  trial,  for  the  purpose 
of  ascertaining  the  fact.  The  Court  declining  to  do 
what  would  be  productive  only  of  expense,  which  is 
wholly  unnecessary  for  an  adjudication  upon  the 
substantial  merits  of  the  case,  cannot  deny  relief  to 
the  plaintiffs  on  the  ground  of  any  failure  on  their 
part  to  establish  their  principal  case  in  evidence. 
We  think  that  there  should  be  a decree  for  the 
delivery  of  the  deed  in  question  to  be  cancelled,  with 
costs. 


(a)  17  Ves.  III.  (b)  13  Sim.  245.  (c)  3 Ves.  368.  {d)  3 M.  & C.  97. 

(<r)  5 Bea.  41.  (/)  7 Ves.  20.  (^)  10  Pri.  31. 
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Smith  y.  Meredith.  1851. 

Practice — Revivor. 

Where  any  of  the  parties  to  a suit  die,  and  it  is  necessary  to  bring  the 

representatives  of  such  deceased  parties  before  the  Court,  an  order  December  19 
to  amend  the  bill  for  that  purpose  will  be  granted. 

This  was  an  application  by  Mr.  CricJcmore,  on  be- 
half of  the  widow  and  devisee  of  the  plaintiff,  for  an 
order  to  amend,  in  the  nature  of  a bill  of  revivor,  un- 
der the  orders  of  May  1850.  The  bill  was  for  redemp- 
tion of  a mortgage  ; and  the  mortgagor  had  died  after 
the  institution  of  the  suit,  having  given  all  his  pro- 
perty, both  real  and  personal,  to  his  wife,  her  heirs, 
executors  and  administrators,  and  appointed  her  sole 
executrix  of  his  will.  The  motion  was  founded  upon 
affidavit,  shewing  the  foregoing  facts. 


No  one  appeared  on  the  other  side,  and  the  Court 
granted  the  application,  whereupon  the  following  or- 
der was  drawn  up : — 


Upon  motion  of  counsel  of  Elizabeth  Smith,  the  widow  and  devisee 
of  plaintiff,  and  upon  hearing  read  the  affidavit  of  the  said  Elizabeth 
Smith , and  upon  hearing  what  was  alleged,  etc. , it  is  ordered,  that  the  Order 
bill  filed  in  this  cause  may  be  amended,  in  order  that  the  defect  caused 
by  the  death  of  the  above-named  plaintiff  may  be  remedied  and  the  suit 
continued,  and  the  benefit  thereof  obtained.  And  it  is  ordered  that 
such  amendments  be  made  within  fourteen  days  from  the  date  hereof. 


It  seems  from  the  books  which  have  treated  of  this 
subject,  that  the  proper  form  of  bill  under  the  old 
practice  in  this  case  would  have  been  an  original 
bill  in  the  nature  of  a bill  of  revivor.  Upon  reference 
to  the  14th  of  the  orders  of  May  1850,  it  will  be  found 
that  this  form  of  bill  is  abolished,  and  an  amend- 
ment substituted  in  its  stead.  The  motion,  therefore, 
was  in  strict  accordance  with  this  order. 

A subpoena  to  answer  the  amended  bill  was  issued 
in  the  usual  manner. 
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1851.  Hill  v.  Hill. 

Practice — Dismissing  bill. 

An  order  to  amend  having  been  obtained  and  served  after  service  of  a 
notipe  of  motion  to  dismiss,  was  deemed  a sufficient  answer  to  such 
motion. 

This  was  a motion  to  dismiss  the  bill  for  want  of 
prosecution.  The  suit  had  been  commenced  before 
the  introduction  of  the  orders  of  May  1850,  and  was 
statement,  governed  therefore  by  the  old  practice.  More  than 
three  weeks  had  elapsed  after  the  answer  of  the  de- 
fendant, who  made  the  motion,  was  to  be  deemed  suf- 
ficient ; but  there  were  several  defendants,  and  at  the 
time  of  the  motion,  four  weeks  from  the  time  that  the 
last  of  the  answers  was  to  be  deemed  sufficient  had 
not  elapsed,  and  in  the  interval  between  service  of  the 
notice  and  the  hearing  of  the  motion  the  plaintiff  had 
obtained  an  order  to  amend,  which  was  the  first  order 
to  amend  that  had  been  obtained. 

Mr.  Cooper,  for  the  defendant  who  made  the  motion, 
contended  upon  the  authority  of  the  case  of  Davies  v. 
Argument.  Barnes  (a),  th*at  it  was  not  sufficient  to  obtain  and 
serve  the  order  to  amend,  but  that  service  of  a sub- 
poena to  answer  the  amended  bill  was  also  necessary 
to  stop  the  motion  to  dismiss.  Mr.  Morphy  for  the 
plaintiff’,  relied  on  the  case  of  McNab  v.  Gwynne  (6). 

The  motion  was  refused  without  costs,  these  having 
judgment,  been  the  subject  of  an  arrangement  between  the  par- 
ties. 


This  case,  being  clear  upon  the  practice,  would  not 
have  been  reported  had  not  the  learned  counsel  for 
the  defendant,  who  made  the  motion,  considered  the 
question  involved  in  sufficient  doubt  to  make  it  proper 
to  press  the  motion,  in  order  to  have  it  decided. 


{a)  1 Russ.  153,  note,  {b)  Ante  vol.  1,  p.  127. 
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The  case  of  Davies  v.  Davies  was  upon  the  prac-  1851. 
tice  which  prevailed  before  the  orders  of  1828,  and 
decided  that  were  an  order  to  amend  had  been  H^1# 
obtained  but  not  acted  upon,  and  a second  motion  to 
dismiss  was  met  by  an  undertaking  to  amend  within 
ten  days,  the  amendment  of  the  record  and  of  the 
defendant’s  office  copy  without  service  of  a subpoena 
to  answer  the  amended  bill  was  not  such  a proceed- 
ing in  the  cause  as  satisfied  this  undertaking ; and 
therefore  that  an  order  as  of  course  dismissing  the 
bill  for  want  of  prosecution,  obtained  after  the  expi- 
ration of  the  ten  days,  was  regular.  This  case  had 
no  bearing  upon  the  question  before  the  court ; but 
it  may  probably  be  held  in  conformity  with  it,  that 
under  the  usual  condition  in  the  order  to  amend 
within  ten  days,  it  will  not  be  sufficient  to  amend 
the  record  and  office  copy,  but  that  service  of  a 
subpoena  to  answer  the  amended  bill  will  also  be 
required. 


Switzer  v.  Boulton.  , 

Practice — Examination  of  Witness. 

Where  a person  who  had  given  evidence  in  an  action  at  law  between 

substantially  the  same  persons  as  were  the  parties  to  this  suit  was  Decemb’r  23, 
afterwards  committed  to  the  Provincial  Penitentiary,  and  refused  to 
be  examined  in  this  cause,  the  Court  ordered  the  witness’s  evidence 
given  at  Nisi  Prius  to  be  read  from  the  Judge’s  notes  who  had  tried 
the  action  at  law. 

The  bill  in  this  cause  prayed  a declaration  that  an 
absolute  deed  which  had  been  executed  between  the 
parties  or  those  under  whom  they  claimed  was  in- 
tended and  operated  as  a mortgage  only,  and  the 
consequential  relief.  One  of  the  defendants,  the  statement, 
devisee  of  the  lands  embraced  in  the  supposed  mort- 
gage, had  brought  an  action  of  ejectment  against  the 
plaintiff  to  recover  possession  of  the  property.  At 
the  trial  of  the  action  a witness  of  the  name  of 
Patrick  Henderson  had  been  examined  on  the  part 
of  the  plaintiff  in  equity,  the  defendant  at  law,  for 
the  purpose  of  proving  the  deed  in  question  to  be  a 
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1851.  mortgage,  although  what  hearing  such  evidence  could 
have  had  on  the  points  in  issue  at  law  was  not 
Boulton,  apparent.  Since  the  trial  of  the  ejectment,  Patrick 
Henderson  had  been  committed  to  the  Provincial 
Penitentiary,  and  was  in  confinement  when  the  plain- 
tiff in  this  cause  desired  and  attempted  to  examine 
him  as  a witness  on  his  behalf.  Upon  this  occasion 
the  solicitor  and  counsel  of  the  respective  parties 
attended,  together  with  the  Examiner  of  the 
court,  at  the  Penitentiary,  for  the  purpose  of  ob- 
taining the  evidence  of  Henderson,  but  he  positively 
refused  to  be  examined,  obviously  from  the  consider- 
ation that  no  severer  punishment  could  be  inflicted 
upon  him  for  his  contumacy  than  he  was  then  endu- 
ring, and  that  his  refusal  might  possibly  lead  to  his 
liberation.  Under  these  circumstances  the  present 
application  was  made,  for  the  purpose  of  obtaining 
an  order  to  shew  the  purport  of  the  evidence  of  Hen- 
derson at  the  trial  of  the  ejectment,  through  the  me- 
dium of  the  judge’s  notes. 

The  application  was  supported  by  affidavits  of  the 
foregoing  facts ; affidavits  were  also  produced  on  the 
other  side,  proving  letters  written  by  Henderson  from 
prison,  from  which  it  appeared  that  he  was  prepared 
to  shape  his  testimony  in  such  a way  as  would  con- 
duce, in  his  opinion,  most  effectually  to  his  liberation 

Argument.  Mr.  McDonald  for  the  plaintiff. 

Mr.  Grickmore  for  the  defendants. 

The  following  cases  were  cited : — Gason  v.  Wards- 
worth  (a)  ; Carrington  v.  Gornock  (b). 

judgment.  Per  Curiam. — In  the  case  of  Carrington  v.  Gornock, 
cited  in  the  argument,  the  Vice-Chancellor  of  England 
observed  that  “if  any  of  the  witnesses  in  the 


{a)  Amb.  108.  (J>)  2 Sim.  567. 
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cause  of  Carrington  v.  Jones  are  dead,  the  Court  will 
order  the  depositions  of  those  witnesses  to  be  read  in 
this  cause,  saving  exceptions.”  Now,  in  the  case  be- 
fore us,  the  witness  Henderson  is  as  much  beyond  the 
power  of  the  plaintiff  as  if  he  were  dead,  and  we  think 
the  plaintiff  must,  subject  to  all  just  exceptions,  be  at 
liberty  to  read  the  evidence  given  by  Henderson  on 
the  trial  of  the  action  of  ejectment ; the  parties  to  that 
action  being  substantially  the  same  as  those  interested 
in  this  suit. 


1851 


Switzer 


v. 

Boulton. 


That  the  evidence  of  Patrick  Henderson , now  confined  in  the  Provin- 
cial Penitentiary  at  Kingston,  and  who  refused  to  be  examined  as  a wit- 
ness in  this  cause,  be  read  from  the  judge’s  notes,  or  an  examined  copy  ^r<*er- 
of  the  notes  of  the  judge  who  tried  the  action  of  ejectment  on  the  de- 
mise of  Sarah  Anne  Boulton  against  the  said  William  Switzer , and  in 
which  the  said  Patrick  Henderson  gave  evidence  on  some  of  the  mat- 
ters that  are  at  issue  between  the  parties  in  this  suit ; saving  all  just  ex- 
ceptions. 


Heal  y.  Harper. 

Creditor’s  suit — Sale  of  Lands. 


A sale  of  real  estate  had  taken  place  in  pursuance  of  the  decree  made  December 
in  a creditor’s  suit.  It  appeared  that  the  legal  estate  remained  in 
the  debtor’s  vendors,  to  whom  there  was  still  owing  a part  of  the 
purchase  money  agreed  to  be  paid  by  their  vendee.  The  Court,  up- 
on motion  of  the  parties  beneficially  interested,  ordered  the  vendors, 
upon  payment  of  the  amount  due  to  them,  to  convey  to  the  purchas- 
er under  the  decree. 

In  this  case  a sale  of  the  real  estate  and  payment 
of  the  purchase  money  into  court  in  the  usual  manner, 
together  with  the  execution  of  the  conveyances  by  all 
necessary  parties,  to  be  settled  by  the  Master  in  case 
the  parties  should  differ,  had  been  ordered.  Part  of 
the  real  estate  consisted  of  land  purchased  from  the 
Canada  Company,  a portion  of  the  purchase  money 
of  which  remained  unpaid,  and  part  of  it  was  now 
due ; and  the  legal  estate  remained  in  the  Company^ 
who  had  appeared  in  the  Master’s  office  under  the 
decree  and  claimed  the  unpaid  balance  of  the  pur- 
chase money.  A sale  of  this  property  had  been 
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1851.  effected  under  the  decree,  and  this  was  a motion  by 
Mr.  McDonald  on  behalf  of  the  parties  beneficially  in- 
Harper  terested,  who  were  infants,  that  the  Canada  Company, 
who  had  received  notice  of  the  motion,  should,  on  re- 
ceiving the  unpaid  balance  of  the  purchase  money, 
join  in  the  conveyance  to  the  purchaser. 

Mr.  Brough , for  the  Company,  consented  ; and  the 
other  parties  being  present  and  not  objecting,  and  the 
purchaser  being  also  present  and  consenting,  it  was 
ordered  accordingly. 


AN 


INDEX 

TO  THE 

PRINCIPAL  MATTERS. 


ABSENT  DEFENDANTS’ 
ACT. 

(14  & 15  Victoria , Chapter  10.) 

1.  Where  a person  is  served  un- 
der the  statute  14  & 15  Victoria,  ch. 
10,  as  agent  for  an  absent  defen- 
dant, but  is  not  such  agent,  he  may 
in  his  own  name  move  the  Court 
to  set  aside  such  service. 

Doremus  v.  Kennedy,  657. 

2.  A visit  of  two  months’ duration 
to  Upper  Canada  is  such  a resi- 
dence as  brings  a defendant  within 
the  statute. — lb. 

ADMINISTRATION. 

Ad  litem  (suit.) 

1.  Where  in  a creditor’s  suit,  to 
administer  the  estate  of  a deceased 
debtor,  to  whose  estate  administra- 
tion ad  litem  had  been  taken,  the 
bill  alleged  that  there  were  no  per- 
sonal assets,  and  the  parties  in- 
terested in  the  real  estate  had  suf- 
fered the  bill  to  be  taken  against 
them  pro  confesso,  and  did  not 
appear  at  the  hearing ; the  Court 
made  the  usual  decree,  without  re- 
quiring a general  administration  to 
be  first  obtained. 

Dey  v.  Dey,  149. 

2.  In  an  administration  suit,  it 
appeared  that  the  step-father  of  one 
of  the  children  of  the  deceased, 
and  who  had  the  care  of  such 
child,  had  been  sued  for  the  child’s 
board  while  at  school,  his  mother 

i T 


being  a creditor  of  the  estate  and 
neither  she  nor  he;*  husband  hav- 
ing any  funds  to  pay  for  such 
board,  while  there  were  funds  ap- 
plicable thereto  ; Held , that  the 
step-father  should  be  allowed  the 
costs  of  such  suit. 

Menzies  v.  Ridley,  544. 

3.  In  an  administration  suit,  the 
widow  of  the  testator  had  made  a 
claim  for  dower,  which  had  been 
allowed  ; and  upon  an  appeal  from 
that  decision,  the  Court  of  Appeal 
reversed  the  judgment  of  the  Court 
below,  in  so  far  as  it  had  allowed 
the  claim  for  dower,  but  gave  no 
directions  as  to  the  payment  of  the 
costs  of  the  appeal ; the  appellants 
having  paid  their  own  costs  of  the 
appeal,  this  Court  upheld  the  find- 
ing of  the  Master  in  allowing  them 
such  costs  out  of  the  estate. — lb. 
ALIMONY. 

The  Court  having,  since  its  first 
establishment  (1837),  exercised 
jurisdiction  in  cases  of  alimony, 
refused  to  question  the  right  to  ex- 
ercise such  jurisdiction  in  a clear 
case  for  relief. 

Soules  v.  Soules,  299. 
AMENDMENT. 

1.  Where,  after  the  time  for  a- 
mending  as  of  course,  an  order  is 
obtained  to  amend  by  adding  a par- 
ty “with  apt  words  to  charge  him  or 
otherwise,  as  plaintiff  shall  be  ad- 
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vised,”  the  plaintiff  is  not  at  liberty 
to  make  any  amendment  what- 
ever, except  such  as  is  required 
for  the  purpose  of  introducing 
the  additional  party. 

Gillespie  v.  Grover,  120. 

2.  Where  a motion  is  made  to 
amend  the  bill,  under  the  13th  of 
the  orders  of  May  1850,  a draft  of 
the  proposed  amendments  must 
be  laid  before  the  Court  upon  the 
application,  but  it  need  not  be  set 
out  in  the  notice  of  motion. 

Applegarth  v.  Baker,  428. 

3.  The  plaintiff,  upon  making 
such  a motion,  will  be  required  to 
satisfy  the  Court,  first,  of  the  truth 
of  the  proposed  amendment ; and 
secondly,  of  the  propriety  and  ex- 
pediency, with  a view  to  the  ends 
of  justice,  of  permitting  the  amend- 
ment under  all  the  circumstances, 
and  at  the  particular  stage  of  the 
cause. — lb. 

4.  With  respects  to  the  costs  of 
motions  to  amend  under  the  13th 
order  of  May  1850,  no  general 
rule  can  be  laid  down,  each  case 
must  depend  upon  its  particular 
circumstances.  — lb . 
APPROPRIATION  OF  PAY- 
MENTS. 

A creditor  who  takes  a mort- 
gage from  his  debtor  for  2000Z. 
(part  of  a debt  of  2414Z.  18s. 
11  d.)  and  afterwards  renders  ac- 
counts, commencing  with  the  bal- 
ance of  2414/.  18s.  llcZ.,  taking 
no  notice  of  the  mortgage  for 
2000/. ; and  in  such  accounts  cre- 
dits (without  any  objection  by  the 
debtor)  sums  received  after  the 
mortgage  was  given,  but  before  it 
fell  due  ; Held , that  this  proved  an 
appropriation  of  such  sums  to- 
wards payment  of  the  original  debt, 
including  that  part  of  it  which  was 
secured  by  mortgage. 

Re  Brown  590,  S.  C.  111. 


ARBITRATION. 

See  “ Ini  unction,”  8. 
BANKRUPT. 

1.  Where  the  estate  of  abankrupt 
is  sufficient  to  pay  twenty  shillings 
in  the  pound,  and  a surplus  still 
remains,  interest  must  be  allowed 
on  all  debts  proved  under  the  com- 
mission, where  the  debt,  by  ex- 
press contract  or  statutory  enact- 
ment bears  interest,  or  where  a 
contract  to  pay  it,  is  to  be  implied, 
before  the  surplus  is  handed  over 
to  the  bankrupt,  but  on  no  other 
debts  will  interest  be  allowed. 

Re  Langstaffe,  a bankrupt,  165. 

2.  To  a suit  of  foreclosure  against 
the  assignees  of  a bankrupt  mort- 
gagor, the  bankrupt  is  not  a neces- 
sary party. 

Torrance  v.  Winterbottom,  487. 
COMMISSION. 

For  taking  Depositions. 

The  53rd  General  Order  of  May 
1850  does  not  apply  to  a foreign 
commission  for  taking  depositions. 

Anonymous,  122. 
CONDITIONAL  SALE. 

1.  Where  a party  being  in  close 
custody  at  the  suit  of  another 
agreed  to  execute  a conveyance 
to  him  as  a security  for  the  amount 
of  his  debt  and  costs,  and  executed 
an  assignment  accordingly  in 
pursuance  of  that  agreement,  but 
the  instrument,  as  drawn  up  and 
executed,  was  deemed  in  point  of 
legal  effect  to  operate  as  an  abso- 
lute assignment  of  his  interest  in 
the  estate,  giving  the  assignor  a 
right  of  re-purchase,  and  after  the 
day  of  payment  had  elapsed  this 
deed  was  set  up  as  a bar  to  the 
party’s  right  to  redeem,  parol  evi- 
dence was  admitted  to  show  the 
real  nature  of  the  transaction,  on 
the  ground  of  fraud. 

Stewart  v.  Horton,  45, 


COSTS. 

2.  One  of  the  tests  by  which  a 
conditional  sale  is  distinguished 
from  a mortgage  is  the  adequacy 
of  the  consideration  : Where  there- 
fore it  was  shown  that  the  plaintiff 
had  conveyed  an  estate  for  less 
than  one-fourth  of  its  value,  with 
a clause  giving  him  a right  of  re- 
purchase, the  conveyance  was  de- 
clared to  be  a security  only. — lb. 

CONTEMPT. 

Where  an  order  is  made  upon 
a receiver  for  payment  of  a sum 
of  money,  the  Court  on  default,  will 
commit  for  a contempt  of  such 
order,  without  requiring  any  fur- 
ther order  to  be  served. 

McIntosh  v.  Elliott,  396. 

The  Court  refused  a motion  to 
commit  for  breach  of  an  injunction, 
where  the  defendant  made  an  affi- 
davit of  having  complied  with  the 
writ,  even  though  the  affidavit  was 
contradictory  to  a statement  pre- 
viously made  by  him  ; but  the  de- 
fendant was  ordered  to  pay  the 
costs  of  the  motion,  as  his  conduct 
had  caused  the  motion  to  be  made. 

Campbell  v.  Gorman,  403. 

COSTS. 

1.  Where  one  of  two  partners 
denied  the  existence  of  a partner- 
ship, and  a bill  was  in  consequence 
filed  against  him,  and  by  the  evi- 
dence taken  in  ‘the  cause  the  part- 
nership was  established,  the  Court 
gave  the  plaintiff  the  costs  up  to 
hearing,  also  the  costs  of  a con- 
sent reference  as  to  the  fact  of 
partnership,  and  beyond  that  re- 
fused costs  to  either  party. 

O’Lone  v.  O’Lone,  125. 

2.  Where  a mortgagee  files  a 
bill  to  foreclose,  and  a question 
arises  at  the  hearing,  whether  he 
has  not  received  sufficient  to  pay 
off  the  incumbrance  before  the 
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commencement  of  the  suit,  the 
costs  will  be  reserved. 

Gooderham  v.  DeGrassi,  135. 

3.  Where  trustees  filed  a bill 
for  the  purpose  of  having  the  trusts 
of  the  deed  appointing  them  car- 
ried into  execution,  without  sug- 
gesting the  existence  of  any  diffi- 
culty in  the  way  of  their  winding 
up  the  affairs  of  the  estate,  the 
Court  refused  them  their  costs  of 
the  suit. 

Cummings  v.  McEarlane,  157. 

4.  Where  a trustee  set  up  an 
improper  claim  to  the  property, 
the  subject  of  the  trust,  and  a bill 
was  filed  to  compel  him  to  deliver 
up  possession  and  account ; the 
Court  charged  him  with  the  costs 
of  suit  up  to  the  hearing,  reserving 
the  consideration  of  interest  and 
subsequent  costs. 

Fisher  v.  Wilson,  260. 

See  also  “ Specific  Perfor- 
mance,1” 11,  12. 

CREDITOR’S  SUIT. 

1.  Where  in  a creditor’s  suit,  to 
administer  the  estate  of  a deceased 
debtor,  to  whose  estate  adminis- 
tration ad  litem  had  been  taken, 
the  bill  alleged  that  there  were  no 
personal  assets,  and  the  parties 
interested  in  the  real  estate'  had 
suffered  the  bill  to  be  taken  against 
them  pro  confesso,  and  did  not  ap- 
pear at  the  hearing;  the  Court 
made  the  usual  decree,  without 
requiring  a general  administration 
to  be  first  obtained. 

Dey  v.  Dey,  149. 

2.  An  execution  creditor  filed 
a bill  against  his  debtor,  the  wife 
of  the  debtor,  and  certain  other 
persons  ; and  it  appeared  that  the 
debtor  on  his  marriage  settled 
certain  land  (the  subject  of  the 
suit)  in  trust  to  the  use  of  the  wife 
for  life,  with  power  of  sale  to  the 
trustee,  to  be  exercised  with  the 
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husband’s  consent.  The  legal 
estate  was  in  one  R.,  who  had  a 
primary  charge  on  the  premises. 
Under  these  circumstances,  it  was 
decreed  that  the  plaintiff  was  en- 
titled to  redeem  R. ; that  the  wife’s 
estate  was  exempt  from  every 
charge  other  than  that  of  R.  ; that 
of  this  charge  she  must  either  keep 
down  the  interest  or  pay  a pro- 
portionate share  of  the  principal ; 
that  she  was  entitled  to  a provi- 
sion out  of  her  life  estate ; that  sub- 
ject to  her  interest,  the  property, 
on  R.  being  paid,  should  be  sold  ; 
and  an  enquiry  was  directed  as  to 
other  judgments,  in  order  to  a pro- 
per application  of  the  proceeds. 

Pemberton  v.  O’Neil,  263. 

3.  A sale  of  real  estate  had 
taken  place  in  pursuance  of  the 
decree  made  in  a creditor’s  suit. 
It  appeared  that  the  legal  estate 
remained  in  the  debtor’s  vendors, 
to  whom  there  was  still  owing  a 
part  of  the  purchase  money  agreed 
to  be  paid  by  their  vendee.  The 
Court,  upon  motion  of  the  parties 
beneficially  interested,  ordered  the 
vendors,  upon  payment  of  the 
amount  due  to  them,  to  convey  to 
the  purchaser  under  the  decree. 

Heal  v.  Harper,  695. 

* CROWN  LANDS. 

A vendee  of  the  Crown  trans- 
ferred his  interest  by  way  of  mort- 
gage to  a person,  who  took  bona 
fide.  Afterwards  the  vendee  made 
a second  assignment  for  a nominal 
consideration  of  200/.,  but  no 
money  did  in  fact  pass,  the  consi- 
deration mentioned  being  intended 
to  cover  the  amount  which  the 
assignee  would  be  obliged  to  pay 
to  the  government  for  the  balance 
due  on  the  contract  with  their  ven- 
dee. On  a bill  filed  by  the  mort- 
gagee to  set  the  second  convey- 
ance aside — Held , that  as  against 


the  plaintiff  the  second  deed  was 
voluntary  ; and  even  if  it  had  been 
registered  under  the  statute  regu- 
lating the  sale  of  Crown  Lands,  it 
would  not  have  prevailed  against 
the  prior  incumbrance  of  the  plain- 
tiff. Garsidev.  King,  573. 

DEBTOR  AND  CREDITOR. 

1.  Where  a creditor  held  a se- 
curity on  lands  of  his  debtor  for  a 
specific  amount,  and  afterwards, 
in  rendering  his  accounts  to  his 
debtor,  carried  the  amount  of  such 
mortgage  into  the  general  account, 
and  having  received  from  the  deb- 
tor, and  on  his  account,  several 
sums  of  money,  which,  as  the  cre- 
ditor alleged,  were  to  be  credited 
on  certain  other  dealings  between 
the  parties,  but  instead  thereof 
they  were  carried  to  the  debtor’s 
credit  generally  : Held,  that  not- 
withstanding any  previous  agree- 
ment that  might  have  existed  be- 
tween the  parties,  that  this  was 
such  an  expression  of  the  final  de- 
termination of  the  parties  as  pre- 
cluded any  inference  from  their 
previous  conduct,  and  that  there- 
fore the  receipts  must  be  applied, 
in  the  first  instance,  to  the  reduc- 
tion of  the  sum  secured  by  the 
mortgage  security. 

Re  Brown  111,  S.  C.  590. 

2.  Where  a debtor,  in  order  to 
effect  a compromise  with  his  credi- 
tors, offered  a mortgage  on  certain 
property,  which  property  he  re- 
presented as  belonging  to  another 
person,  who  desired  to  assist  him, 
and  the  creditors  accepted  the  of- 
fer and  took  the  mortgage,  but  af- 
terwards discovered  that,  before  it 
was  executed,  the  debtor  had  ob- 
tained a conveyance  of  the  pro- 
perty to  himself : Held , that  such 
conveyance  was,  under  the  cir- 
cumstances, subject  to  the  mort- 
gage. 


Eraser  v.  Sutherland,  442. 


EQUITY  OF  REDEMPTION. 

3.  In  suits  by  judgment  creditors 
for  the  sale  of  the  debtor’s  pro- 
perty, the  debtor  is  entitled,  like  a 
mortgagor,  to  six  months  to  redeem 
before  the  sale  takes  place.  The 
rule  prescribed  by  the  statute  43 
George  III.,  chapter  1,  is  not  ap- 
plicable to  the  practice  of  this 
Court. 

White  v.  Beasley,  650. 
DECREE. 

The  Court  will  not  set  aside  a 
decree  which  has  been  regularly 
obtained  upon  precipe  under  the 
orders  of  this  Court,  except  upon 
an  affidavit  shewing  that  the  de- 
fendant will  be  damnified  by  the 
decree  being  permitted  to  stand 
against  him. 

Mitchell  v.  Crooks,  123. 
DE  INTERESSE  SUO. 

The  effect  of  a claimant’s  ex- 
amination, de  interesse  suo , con- 
sidered. 

Prentiss  v.  Brennan,  582. 
DEMURRER. 

See  “ Pleading,”  1 to  4. 
DISMISSING  BILL. 

1.  The  Court  will  not  upon  mo- 
tion dismiss  a bill  “ without  pre- 
judice to  the  plaintiff’s  filing  an- 
other bill.” 

G wynne  v.  McNab,  1 24. 

2.  An  order  to  amend  having 
been  obtained  and  served,  after 
services  of  a notice  of  motion  to 
dismiss,  was  deemed  a sufficient 
answer  to  such  motion. 

Hill  v.  Hill,  692. 

EQUITY  OF  REDEMPTION- 

1.  Quaere — Whether  a sale  by 
the  sheriff,  under  a fi.fa.  against 
lands,  of  the  reversion,  after  a 
term  of  1000  years  had  been  cre- 
ated by  way  of  mortgage,  carries 


EXECUTOR.  701 

with  it  the  right  to  redeem  the 
term. 

Chisholm  v.  Sheldon,  178. 

[26th  Feb.  1852.— The  Court 
of  Appeal,  (Blake,  C.  dissentiente) 
decided  the  question  in  the  affirm- 
ative.] 

2.  Upon  a judgment  obtained 
against  the  executors  of  a mortga- 
gor a writ  against  the  lands  of  the 
testator  was  sued  out,  under  which 
his  interest  in  the  mortgage  prem- 
ises was  sold  ; and  afterwards  the 
purchaser  at  sheriff ’s  sale  obtained 
a conveyance  of  the  legal  estate 
from  the  mortgagee — all  which 
transactions  took  place  after  the 
passing  of  the  statute  7 Wm.  IY. 
ch.  2 [1837]  : Held,  that  under 
such  circumstances  the  devisees  of 
the  mortgagor  were  entitled  to 
redeem. 

Walton  v.  Bernard,  344. 

3.  Held,  by  Esten  and  Spragge, 
V.  CC.,  that  the  purchaser  at 
sheriff’s  sale  of  a reversion  in  land 
mortgaged  for  a term  of  years,  is 
entitled  to  redeem  the  mortgage 
for  his  own  benefit. 

Waters  v.  Shade,  457, 

[The  Court  of  Appeal,  in  the 
case  of  Chisholm  v.  Sheldon,  de- 
cided 26th  Feb.  1852,  approved 
of  this  decision.  (Blake,  C.,  dis- 
sentiente).] 

EXAMINATION  OF  PAR- 
TIES. 

The  statute  14  and  15  Victoria, 
ch.  66,  does  not  authorize  parties 
being  received  as  witnesses  on 
their  own  behalf. 

Fuller  v.  Richmond,  509. 

[The  Court  of  Queen’s  Bench 
have  ruled  the  contrary.  See 
Brennan  v.  Prentiss,  M.  T.  1851.] 

EXECUTOR. 

1.  Where  a bill  was  filed  by  de- 
visees against  the  executors  of  their 
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testator’s  will,  alleging  the  inability 
of  the  executors  to  attend  to  the 
trusts  of  the  will,  on  account  of 
bodily  infirmities,  and  praying  for 
the  appointment  of  a trustee  or 
trustees  in  their  stead  ; the  court 
dismissed  the  hill  on  the  ground 
that  the  jurisdiction  to  interfere  in 
such  a case  belongs  to  the  Probate 
and  Surrogate  Courts,  and  not  to 
the  Court  of  Chancery  ; and  in- 
asmuch as  the  executors  had  been 
brought  before  the  court  without 
any  fault  on  their  part,  the  bill  was 
dismissed  with  costs. 

Corrigall  v.  Henry,  310. 

2.  A bill  was  filed  in  1846,  by 
devisees  against  executors,  charg- 
ing them  with  improper  conduct 
in  the  management  of  the  estate  : 
and  the  answers  were  all  filed 
within  a year  afterwards.  JSTo  fur- 
ther proceeding  was  had  thereon 
until  the  beginning  of  1851,  when 
the  plaintiffs  moved  on  affidavit  for 
the  appointment  of  a receiver  of 
the  real  and  personal  estate.  • The 
court  under  the  circumstances, 
refused  the  application  with  re- 
spect to  the  personal  estate,  as  no 
new  grounds  for  the  proceeding 
were  stated  in  the  affidavit  filed, 
but  granted  the  motion  in  respect 
of  the  real  estate. 

Meacham  v.  Draper,  316. 

3.  Where  an  executor,  who  had 
renounced  probate  of  the  will,  is 
made  defendant  to  a suit,  the  bill 
can  only  be  dismissed  as  against 
him  with  costs. 

Stinson  v.  Stinson,  305. 

4.  A testator’s  sister  having  pro- 
cured & marble  slab  to  his  memory  ; 
his  widow  who  was  the  acting 
executrix  of  his  will,  having  in 
hand  no  funds  of  the  estate,  gave 
her  note  to  the  sister  for  the  price, 
which  was  moderate  in  reference 
to  the  estate  and  degree  of  the  de- 


ceased, but  the  note  had  not  been 
paid,,  when  she  made  her  claim  for 
it  in  an  administration  suit,  and  its 
allowance  was  opposed  by  the 
testamentary  guardian  of  the  infant 
legatees : The  question  did  not 

affect  creditors  of  the  deceased, 
and  it  was  not  pretended  that  the 
estate  was  liable  for  the  note  or  for 
the  price  of  the  slab.  Held — un- 
der these  circumstances,  that  the 
amount  should  be  allowed  to  the 
executrix. 

Menzies  v.  Ridley,  544. 

5.  An  executor  is  entitled  to  in- 
terest on  moneys  advanced  by  him 
out  of  his  own  means  and  properly 
expended  in  the  management  of 
the  estate. — lb. 

EXHIBITS. 

Proof  of  by  affidavit. 

When  a cause  is  set  down  for 
hearing  upon  bill  and  answer,  ex- 
hibits may  be  proved  at  the  hear- 
ing by  affidavit. 

Killaly  v.  Graham,  281. 
FORECLOSURE. 

1.  It  is  not  necessary  for  the  mort- 
gagee to  remain  at  the  place  ap- 
pointed by  the  Master’s  report 
during  all  the  time  limited  for  the 
payment  of  the  mortgage  money  ; 
his  attendance  so  early  as  to  allow 
a reasonable  time  for  payment  of 
the  mortgage  money  before  the 
expiration  of  the  hour  named  will 
be  sufficient. 

Saunderson  v.  Caston,  436. 

2.  Where  a bill  of  foreclosure  had 
been  filed  by  the  executor  and 
devisees  of  the  mortgagee,  and  the 
executor  alone  attended  at  the 
time  and  place  appointed  by  the 
Master  for  payment  of  the  mort- 
gage money  to  the-plaintiffs  ; as  it 
did  not  appear  that  the  debts  of 
the  testator  had  been  paid,  the 
Court  considered  the  plaintiff ’s  en- 


FRAUD. 

titled  to  the  absolute  decree  of 
foreclosure  in  default  of  payment. 

Evans  v.  Parker,  555. 

3.  It  seems  that  the  plaintiff  will 
not  he  entitled  to  the  absolute  or- 
der of  foreclosure  against  a subse- 
quent mortgagee  and  the  mortga- 
gor, unless  he  be  in  a situation  to 
reconvey  the  legal  estate  in  the 
mortgage  premises. 

Ross  v.  Thompson,  624. 

Where  a mortgagee  had  become 
bankrupt,  and  he,  together  with 
his  assignees  had  filed  a bill  to 
foreclose  the  mortgage,  a final  or- 
der of  foreclosure  was  granted, 
although  one  of  the  assignees,  on 
account  of  his  absence  from  the 
country,  had  not  executed  the 
power  of  attorney  to  receive  the 
mortgage  money,  or  made  affidavit 
of  non-payment. 

Lyman  v.  Kirkpatrick,  625. 

FRAUD. 

Where  a party  being  in  gaol  on 
a charge  of  felony,  was  liberated 
upon  the  present  defendant  be- 
coming bail  for  his  appearance 
and  having  in  the  interval  be- 
tween his  liberation  and  trial  exe- 
cuted a deed  of  his  property  to  the 
defendant  for  an  adequate  con- 
sideration, afterwards  filed  a bill  to 
set  this  conveyance  aside  on  the 
ground  of  fraud,  alleging  that  ho 
had  executed  it  under  the  im- 
pression, and  upon  the  assurance 
of  the  defendant,  that  the  deed 
was  merely  a recognizance  for  his 
due  appearance  to  take  his  trial. 
This  allegation  being  disproved, 
the  court  dismissed  the  bill,  but 
without  costs,  and  gave  the  plain- 
tiff leave  to  file  another,  if  he 
should  be  so  advised,  to  set  aside 
the  conveyance  on  the  .ground  of 
inadequency  of  consideration  and 
undue  influence. 

Yallier  v.  Lee,  600. 
# See  also,  “ Pleading  ” 6, 
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FRAUDS,  (STATUTE  OF). 

See  “ Pleading,”  5. 

FURTHER  DIRECTIONS. 

1.  Under  a decree  for  taking 
partnership  accounts,  in  which  the 
Master  was  directed  to  state  spe- 
cial circumstances  and  make  all 
just  allowances,  the  Master  re- 
ported that  in  taking  the  accounts, 
he  had,  amongst  other  things, 
charged  one  of  the  partners  for  his 
board,  &c.,  with  the  other,  after 
the  dissolution  of  the  partnership  ; 
Held  wrong,  and  that  the  objection 
could  be  taken  on  the  hearing  on 
further  directions. 

O’Lone  v.  O’Lone,  125. 

2.  Where  a decree,  which  reserv- 
ed no  further  directions,  directed 
that  a sale  or  partition  of  the  pro- 
perty in  question  should  take  place 
according  as  the  Master  might  con- 
sider either  course  more  for  the 
interest  of  the  parties,  but  con- 
tained no  directions  as  to  the 
conveyances  or  possession,  or  as  to 
the  execution  of  the  deeds,  and 
the  Master  reported  in  favor  of  a 
partition, — the  Court,  on  motion, 
ordered  the  execution  of  convey- 
ances and  the  delivery  of  the  pos- 
session of  the  property  agreeably 
to  the  finding  of  the  Master. 

S.  C.  642. 

GENERAL  ORDERS. 

1.  Where  a motion  is  made  to 
amend  the  bill,  under  the  13th  of 
the  Orders  of  May,  1850,  a draft 
of  the  proposed  amendments  must 
be  laid  before  the  Court  upon  the 
application,  but  it  need  not  be  set 
out  in  the  notice  of  motion. 

Applegarth  v.  Baker,  428. 

2.  The  plaintiff,  upon  making 
such  a motion,  will  be  required  to 
satisfy  the  Court,  first,  of  the  truth 
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of  the  proposed  amendment ; and, 
secondly,  of  the  propriety  and 
expediency,  with  a view  to  the 
ends  of  justice,  of  permitting  the 
amendment  under  all  the  circum- 
stances, and  at  the  particular  stage 
of  the  cause. — lb. 

3.  With  respect  to  the  costs  of 
motions  to  amend  under  the  13th 
Order  of  May,  1850,  no  general 
rule  can  be  laid  down  ; each  case 
must  depend  upon  its  particular 
circumstances. — lb. 

4.  Where  an  absolute  decree  was 
pronounced  under  the  37th  Order 
of  May,  1850,  and  the  plaintiff, 
through  inadvertance,  served  the 
defendant  with  an  office  copy  of 
the  bill  and  a notice  in  the  terms 
of  the  40th  of  those  orders,  the 
defendant  applied  to  answer  the 
bill  and  set  aside  the  decree  ; and 
it  appeared  by  the  affidavits  filed 
in  support  of  the  application  that 
the  intended  defence  was  a hard 
one  and  strictissimi  juris , the 
Court  refused  the  application. 

Dixon  v.  Mills,  647. 

5.  The  omission  to  serve  a notice 
of  having  entered  an  appearance, 
or  of  having  filed  an  answer,  de- 
murrer, or  replication,  pursuant  to 
the  47 th  order,  will  not  entitle  the 
opposite  party  to  treat  such  pro- 
ceedings as  a nullity,  or  as  irregu- 
lar. 

Smith  v.  Muirhead,  395, 

6.  The  53rd  general  order  of  May 
1850,  does  not  apply  to  a foreign 
commission  for  taking  depositions. 

Anonymous,  1 22. 

7.  The  55th  Order  of  May  1850, 
renders  it  no  longer  necessary  to 
obtain  a special  order  for  the  ex- 
amination of  witnesses  in  a cause 
before  an  examiner. 

Fuller  v.  Richmond,  509. 

Held  per  Cur. — Spragge , Y.  C. 


dissentiente — that  in  suits  against 
infant  defendants,  the  court  would 
make  a decree  for  summary  refer- 
ence to  the  Master  under  the  77th 
Order  of  May  1850  : the  decree, 
however,  directing  that  in  the 
proceedings  before  the  Master  the 
plaintiff  should  be  obliged  in  the 
first  instance  to  prove  the  execu- 
tion of  the  conveyances. 

Creelman  v.  Clelford,  213. 

8.  In  a cause  in  the  nature  of  a 
redemption  suit,  the  bill  stated  the 
existence  of  three  several  mort- 
gages ; alleged  one  to  be  usurious, 
and  the  two  others  to  have  been 
made  to  secure  larger  sums  than 
had  been  advanced  ; prayed  spe- 
cial relief,  and  that  an  account 
might  be  taken  of  the  sums  actu- 
ally advanced  and  of  the  amount 
due ; and  for  redemption  : A mo- 
tion for  an  immediate  decree  un- 
der the  77th  Order  of  May  1850, 
was  refused,  with  costs. 

Kelly  v.  Mills,  253. 

9.  Where  a bill  was  filed  against 
a trustee  and  executor  for  an  ac- 
count, and  the  bill  also  sought  to 
have  the  trustee  removed  for  mis- 
conduct, the  court  refused  an  or- 
der for  a summary  reference  to  the 
Master,  under  the  77th  Order  of 
May  1850. 

Christie  v.  Sanders,  395. 

10.  Where  any  of  the  defendants 
are  infants,  the  court  will  not  grant 
a summary  reference  under  the 
77  th  Order,  until  a guardian  to  the 
infant  defendants  has  been  ap- 
pointed. 

White  v.  Cummins,  397. 

11.  On  a motion  for  a summary 
reference,  under  the  77th  Order, 
the  affidavit  verifying  the  bill  must 
be  filed  before  notice  of  the  motion 
is  served,  and  must  be  referred  to 
by  the  notice. 

Crawford  v.  Wilkinson,  406. 


Infants. 

GUARDIAN. 

The  court  will  appoint  th 
testamentary  guardian  a guardian 
ad  litem  to  infant  defendants  with- 
out requiring  all  the  infants  to  be 
produced  in  court,  when  it  appears 
that  the  interest  of  the  guardian  is 
not  opposed  to  that  of  the  infants. 

White  v.  Cummins,  487. 

INFANTS. 

1.  Held  per  Our. — Spragge , Y. 
C.  dissentiente — that  in  suits  a- 
gainst  infant  defendants  the  Court 
would  make  a decree  for  summary 
reference  to  the  Master  under  the 
T7th  Order  of  May  1850;  the  de- 
cide, however  directing  that  in  the 
proceedings  before  the  Master  the 
plaintiff  should  be  obliged  in  the 
first  instance  to  prove  the  execution 
of  the  conveyance. 

Creel  man  v.  Clelford,  213. 

2.  Upon  the  re-hearing  of  a 
cause,  where  the  decree  of  fore- 
closure did  not  reserve  a day  to 
the  infant : Held  per  Cur.  (Blake, 
C.  dissentiente),  that  in  decrees 
of  forclosure  against  infant  defen- 
dants, a day  to  shew  cause,  after 
attaining  twenty-one,  must  be  re- 
served to  the  defendants. 

Mair  v.  Kerr,  223. 

[Affirmed  on  Appeal,  26th  Feb- 
ruary 1852.] 

3.  The  subpoena  and  notice  of 
motion  for  the  appointment  of  a 
guardian  had  been  served  on  the 
persons  with  whom  infant  defen- 
dants were  residing  ; this  was  con- 
sidered sufficient  service  to  entitle 
the  plaintiff  to  move. 

Bowman  v.  Becktel,  556. 

4.  On  a motion  for  the  appoint- 
ment of  a guardian  ad  litem , under 
the  21st  Order  of  May  1850,  the 
Court  (Esten,  Y.  C.,  dubitante) 
permitted  an  affidavit,  shewing  that 
the  defendants  were  infants  to  be 
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filed  after  the  day  named  for  the 
emotion  to  be  heard. 

Freeland  v.  Jones,  581. 

INJUNCTION. 

1.  The  plaintiff  contracted  with 
two  of  the  defendants  for  the  man- 
ufacture by  them  of  five  thousand 
saw-logs,  to  be  delivered  at  the 
mouth  of  the  River  Trent,  for 
which  he  was  to  pay  partly  by  in- 
stalments during  the  progre.ss  of 
the  work,  and  the  residue  when 
the  logs  should  be  delivered  at  the 
place  designated  ; and  at  the  same 
time  or  immediately  afterwards  it 
was  verbally  arranged  that  the 
logs,  as  they  were  manufactured, 
should  be  marked  with  the  plain- 
tiff’s initials,  and  should  be  deliv- 
ered to  him  as  a security  for  his 
advances,  without  prejudice  to  the 
agreement  for  their  being  conveyed 
to  the  mouth  of  the  river.  The 
stipulated  advances  were  duly 
made,  and  the  logs  as  manufac- 
tured were  marked  with  the  plain- 
tiff’s  initials,  but  not  otherwise 
delivered  to  him.  Held,  that  the 
manufacturers  could  not  afterwards 
dispose  of  these  logs  to  the  preju- 
dice of  the  plaintiff ; and,  having 
attempted  to  do  so,  by  selling  and 
delivering  them  to  a third  person 
for  value,  but  who  had  notice  of 
the  plaintiff ’s  claim,  an  injunction 
was  granted  to  prevent  their  re- 
moval by  such  person. 

Fuller  v.  Richmond,  24. 

2.  In  a suit  by  the  original 
owner  of  land  and  his  vendee  (to 
whom  no  conveyance  had  been 
made),  the  court  upheld  an  in- 
junction restraining  an  occupant 
of  the  land,  and  a person  to  whom 
such  occupant  had  contracted  to 
sell  the  timber  on  the  lot,  from 
cutting  down  the  timber,  such  oc- 
cupant having  gone  into  possession 
under  the  owner ; though  it  did 
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not  appear  that  such  timber  was 
of  any  paricular  value  to  the 
plaintiff,  and  though  the  affidavits 
were  contradictory  as  to  the  oc- 
cupant having  had  authority  from 
the  owner  to  sell  the  timber 

Lawrence  v.  Judge,  301. 

3.  An  ex  parte  injunction  had 
been  granted  to  restrain  the  defen- 
dants, until  further  order,  from 
interfering  with  certain  saw  logs 
in  the  Salmon  River,  and  which 
the  plaintiff  claimed  as  his ; the 
defendants  having,  notwithstand- 
ing obtained  possession  of  the  logs, 
a motion  to  extend  the  injunction 
so  that,  in  effect,  the  plaintiff  might 
receive  possession  of  the  logs  from 
the  defendants,  was  retained  until 
after  issues  should  be  tried  as  to 
the  plaintiff  ’s  property  in  the  logs, 
this  being  disputed  by  the  defen- 
dants. 

Farwell  v.  Wallbridge,  332. 

4.  Where  the  town  council  of 
one  of  the  towns  mentioned  in  the 
schedule  to  the  provincial  statute 
12  Victoria,  chapter  81,  were 
about  proceeding  to  open  a street 
without  having  first  obtained  the 
permission  required  by  the  statute 
of  certain  parties  owning  houses 
on  the  land  over  which  the  intend- 
ed street  would  pass — the  Court 
granted  an  injunction  to.  restrain 
the  opening  of  such  intended 
street,  upon  a bill  filed  by  a party 
whose  land  lay  on  the  line  of  the 
intended  street,  although  no  house 
stood  upon  the  plaintiff’s  land,  and 
his  premises  were  not  within  the 
exception  contained  in  the  proviso 
to  the  60  th  clause  of  the  act. 

Wilson  v.  Town  Council  of 
Port  Hope,  370. 

5.  A mortgage  had  been  created 
by  an  absolute  deed  of  conveyance, 
with  a bond  of  defeasance ; a 
judgment  was  afterwards  obtained 


against  the  mortgagee,  and  an  exe- 
cution sued  out  against  his  lands ; 
the  sheriff,  under  the  writ  so  issu  ed, 
had  advertised,  and  was  about  to 
sell  the  mortgage  property  : upon 
a bill  filed  against  the  judgment 
creditor  and  the  mortgagee,  setting 
forth  these  facts,  which  were  ad- 
mitted by  the  defendants,  the 
Court  granted  a special  injunction 
restraining  further  proceedings  un- 
der the  writ. 

Neil  v.  Bank  of  U.  C.,  386. 

6.  Where  the  common  injunc- 
tion is  obtained  to  stay  execution 
it  will  have  the  effect  of  staying  a 
sale  under  the  execution,  notwith- 
standing the  writ  may  be  in  the 
hands  of  the  sheriff  at  the  time  the 
injunction  issues. — lb. 

7.  The  affidavits  on  which  an 
ex  parte  injunction  is  applied  for, 
must  (to  guard  against  abuse  of 
that  process)  present  a candid 
statement  of  the  whole  case,  and 
must  set  forth  not  only  the  facts 
which  the  plaintiff  thinks  to  be 
material,  but  such  as  are  in  truth 
material  to  the  determination  of 
the  application.  An  injunction  ob- 
tained on  affidavits  in  which  this 
rule  is  not  observed,  will  be  dis- 
solved on  that  ground  alone,  inde- 
pendently of  the  merits. 

Ley  v.  McDonald,  398, 

8.  The  Court  will  relieve  against 
an  award,  made  between  partners 
in  ignorance,  on  the  part  of  the 
arbitrators  and  of  the  remaining 
partners,  that  important  transac- 
tions had  not  been  entered  by  the 
other,  the  managing  partner,  in  the 
books  of  the  firm,  in  consequence 
of  which  omission  the  award  had 
been  to  a corresponding  amount 
too  favorable  to  such  managing 
partner.  An  injunction  to  restrain 
proceedings  on  a judgment  recov- 
ered at  law  upon  an  award  al- 
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leged  to  have  been  made  under 
these  circumstances  was  contin- 
ued to  the  hearing,  in  a case  in 
which  the  ultimate'  success  of  the 
plaintiffs  at  the  hearing  was  not 
considered  as  wholly  free  from 
question,  the  amount  of  the  judg- 
ment being  ordered  into  court. 

Wilson  v.  Richardson,  448. 

9.  Where  an  action  at  law  had 
been  brought  by  a building  society 
against  W.  as  surety  for  the  sec- 
retary of  the  building  society ; and 
W.  filed  a bill  to  restrain  the  ac- 
tion, founding  his  equity  on  a res- 
olution or  minute  alleged  to  have 
been  passed  or  made  by  the  board 
of  directors  in  the  following  terms 
— “ That  Mr.  W.  had  requested 
that  his  security  for  the  secretary 
might  be  cancelled.  * * * It  was 
suggested  also,  that  Mr.  R.  W.’s 
name  should  be  erased  from  the 
said  bond  by  wish  of  the  board, 
and  both  be  relieved  from  securi- 
ties. Mr.  T.  was  requested  to 
submit  two  other  names  as  securi- 
ties in  place  of  the  two  gentlemen 
named  ” — the  Court  held  that  such 
a resolution  afforded  no  ground  for 
interfering  with  the  action  at  law. 

Whittemore  v.  Ridout,  525. 

10.  Although  the  Court  had  re- 
fused to  grant  an  ex  parte  injunc- 
tion to  restrain  the  removal  of 
certain  chattels  claimed  by  the 
plaintiff,  and  directed  notice  of 
motion  to  be  given,  an  interim  in- 
junction was  subsequently  granted, 
on  an  affidavit  being  filed  shewing 
that  the  defendants  were  in  the 
act  of  removing  the  property,  not- 
withstanding the  notice  of  motion 
had  been  served. 

Wilmot  v.  Maitland,  556. 

11.  A sale  of  the  equity  of  re- 
demption of  certain  mortgaged 
property  had  been  effected  under 


a power  of  sale  contained  in  a 
second  mortgage  deed  ; and,  pend- 
ing a suit  in  this  court  to  set  aside 
such  sale,  the  first  mortgagee,  who 
was  one  of  the  purchasers,  was 
proceeding  at  law  to  recover  a- 
gainst  the  mortgagor  upon  the 
covenant  contained  in  his  mortgage 
deed  ; whereupon  the  mortgagor 
filed  a supplemental  bill  to  restrain 
proceedings  at  law.  The  first 
mortgagee,  in  his  answer  to  the 
original  bill,  insisted  upon  the  va- 
lidity of  the  sale.  From  what 
had  taken  place  in  relation  to  the 
premises  it  was  doubtful  whether 
the  mortgage  debt  was  not  extin- 
guished, in  equity,  as  between  the 
mortgagor  and  mortgagee  ; and  the 
original  cause  being  almost  ripe 
for  hearing,  an  injunction  was 
granted  to  restrain  the  action  at 
law  until  the  hearing  took  place. 

Rees  v.  Beckett,  650 

12.  A purchaser  having  entered 
into  possession  under  his  contract, 
and  failing  to  perform  his  agree- 
ment and  to  meet  his  payments 
after  the  time  appointed  for  that 
purpose  had  arrived,  was  restrained 
from  committing  waste  or  remov- 
ing timber  already  cut  down  on  the. 
premises  in  question. 

Ferrier  v.  Kerr,  668. 

13.  Ko  injunction  will  be  grant- 
ed between  tenants  in  common, 
except  in  cases  of  actual  destruc- 
tion ; ( Semble ),  but  where  a ten- 
ant in  common  of  one  moiety  was 
trustee  of  the  other  under  a will, 
and  was  felling  timber  for  his  own 
benefit  in  breach  of  his  trust,  he 
was  enjoined  from  doing  so,  it  be- 
ing considered  that  his  rights  of 
ownership  on  his  own  moiety  were 
to  be  exercised  in  subordination  to 
his  duty  as  trustee  of  the  other 
moiety. 

Christie  v.  Saunders,  670. 
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LACHES. 

See  “ Specific  Performance,”  1, 
9.  “ Partnership,”  5. 

LAND  PATENTS. 

This  Court  has  jurisdiction  un- 
der the  provincial  statute  4 and  5 
Victoria,  chapter  100,  section  29, 
to  rescind  a patent  for  land,  though 
the  grant  may  be  voidable  or  even 
void  at  law, 

Martin  v.  Kennedy,  80. 
LUNACY. 

Where  the  estate  of  a person 
who  has  been  found  to  be  a luna- 
tic is  of  small  amount,  the  court 
will  combine  in  one  reference  to 
the  Master  all  the  usual  inquiries, 
although  the  several  objects  are  in 
England  the  subjects  of  distinct 
and  separate  references. 

He  Duggan,  622. 
MORTGAGE,  MORTGAGOR 
AND  MORTGAGEE. 

1.  Where  an  absolute  deed  of 
real  estate  had  been  executed,  and 
the  grantor,  by  his  bill,  alleged  that 
the  deed  so  executed  was  intended 
as  a security  only,  and  that  it  had 
been  verbally  agreed  to  execute  a 
defeasance  at  some  future  time, 
but  it  did  not  appear  that  any  acts 
of  the  grantee  were  inconsistent 
with  the  supposition  that  the  con- 
veyance was  intended  to  be  abso- 
lute, and  not  by  way  of  security, 
parol  evidence  of  the  alleged 
agreement  w^as  held  inadmissible. 

Howland  v.  Stewart,  61. 

LeTarge  v.  DeTuyll,  ante  vol.  1, 
page  227,  remarked  upon., — lb. 

[See  also  Vol.  III.  page  1.] 

2.  The  assignee  of  a mortgage 
security,  who  takes  without  the 
intervention  of  the  mortgagor,  is 
bound  by  the  state  of  the  account 
between  the  mortgagor  and  mort- 
gagee - and  to  a bill  filed  by  the 


assignee  of  the  mortgage,  for  the 
foreclosure  of  the  mortgage  secu 
rity,  the  mortgagee  is  not  a neces- 
sary party,  even  when  the  mort- 
gagor alleges  that  the  mortgagee 
had  been  paid  in  full. 

Gooderham  v.  De  Grassi,  135. 

3.  Where  a mortgagee  files  a 
bill  to  foreclose,  and  a question 
arises  at  the  hearing  whether  h# 
has  not  received  sufficient  to  pay 
off  the  incumbrance  before  the 
commencement  of  the  suit,  the 
costs  will  be  reserved. — lb. 

4.  Where  there  were  three 
mortgages  on  the  same  property, 
and  the  third  was  taken  without 
notice  of  the  second,  and  was  af- 
terwards transferred  to  another 
person,  who  thereupon  obtained  a 
conveyance  to  himself  of  the  first 
mortgage.  Held,  that  he  could  not 
tack  his  third  mortgage  to  the  first ; 
and  the  court  refused  a reference 
to  inquire  whether  the  assignee 
had  or  had  not  notice  of  the  second 
when  he  took  the  conveyance  of 
the  third  mortgage. 

McMurry  v.  .Burnham,  289. 

5.  A mortgagor  conveyed  his 
equity  of  redemption  to  a third 
party,  and  afterwards  contracted 
to  release  to  the  mortgagee ; and 
the  latter  having  no  notice  of  the 
prior  conveyance,  paid  the  mort- 
gagor some  part  of  the  considera- 
tion he  had  contracted  to  give  for 
the  release  : Held , that  he  -was  en- 
titled to  tack  what  he  had  so  paid 
to  his  mortgage  debt. 

Gordon  v.  Lothian,  293. 

6.  Where  a debtor,  in  order  to 
effect  a compromise  with  his  cred- 
itors, offered  a mortgage  on  certain 
property,  which  property  he  rep- 
resented as  belonging  to  another 
person,  who  desired  to  assist  him, 
and  the  creditors  accepted  the  of- 
fer and  took  the  mortgage,  but  af- 
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terwards  discovered  that,  before  it 
was  executed,  the  debtor  had  ob- 
tained a conveyance  of  the  pro- 
perty to  himself : Held , that  such 
conveyance  was,  under  the  cir- 
cumstances, subject  to  the  mort- 
gage. 

Fraser  v.  Sutherland,  442. 

7.  In  a suit  by  the  representa- 
tives of  B.  against  the  representa- 
tives of  C.,  parol  evidence  was 
offered,  which  clearly  proved  that 

A.  and  B.  had  agreed  to  exchange 
properties,  B.  paying  A.  74/.  12s. 
6 c?,  for  difference  of  value  ; that 

B.  had  conveyed  his  property  to 
A.,  and  after  the  arrangement  was 
completed,  A.’s  property  had  been 
conveyed  to  C.  by  B.  as  a security 
for  the  74?.  12s.  6c?.  which  C.  un- 
dertook to  pay  A.  in  goods  : And 
it  appearred  from  C/s  books  that 
he  had  charged  the  74?.  12s.  6d. 
to  B.  and  credited,  and  afterwards 
satisfied  the  same  amount  to  A. 
and  had  credited  the  rents  to  B., 
and  charged  him  with  the  repairs 
of  the  premises  : And  letters  writ- 
ten by  C.  were  also  in  proof,  which 
indicated  the  existence  of  some 
agreement  respecting  the  property. 
Held,  that  the  parol  evidence  was 
admissible.  And  it  appearing  that 
the  debt  had  been  paid,  the  defen- 
dants were  declared  trustees  of 
the  property  in  question,  for  the 
plaintiff. 

Willard  v/McNab,  601. 

See  also,  “ Injunction,”  11. 

“ Conditional  Sale.” 

MUNICIPAL  CORPORA- 
TIONS. 

A municipality  has  the  right  of 
prohibiting  the  proceeding  with 
any  road  within  the  limits  of  their 
jurisdiction  and  the  making  or  im- 
proving of  which  by  a road  com- 
pany formed  under  the  12  Victo- 
ria, chapter  84,  was  commenced 


before  any  opposition  was  made 
thereto,  but  without  the  permission 
of  such  municipality.  Notice  of 
such  opposition,  if,  duly  given  be- 
fore the  work  is  commenced,  ac- 
cording to  the  second  section  of 
that  statute,  has  the  effect  of  an 
interim  injunction  to  restain  the 
commencement  of  the  road.  But 
though  such  notice  is  not  given  in 
time  for  that  purpose,  the  power 
of  prohibition  conferred  upon  the 
Municipal  Councils  is  not  forfeited. 

The  Attorney  General  v.  The 
By  town  and  Nepean  Road 

Company,  626. 

See  also  “ Injunction,”  4. 
NOTICE. 

The  possession  of  an  estate  by 
the  first,  but  unregistered,  purcha- 
ser from  a registered  owner  is  not 
of  itself  notice  to  a subsequent 
purchaser  of  the  title  of  such  first 
purchaser. 

Waters  v.  Shade,  457. 
OPENING  PUBLICATION. 

1.  Where  on  the  examination 
of  a witness  on  the  21st  of  Janu- 
ary, a person’s  name  was  men- 
tioned as  having  been  resident  on 
a lot  adjoining  the  premises  in 
question  in  the  cause,  and  on  the 
28th  of  March,  after  publication 
had  passed,  the  cause  set  down 
for  hearing,  and  a subpoena  .to  hear 
judgment  served,  the  defendant 
moved  for  leave  to  open  publica- 
tion and  examine  as  a witness  the 
person  whose  name  had  been 
mentioned,  and  who  he  had  sworn 
could  give  material  evidence — the 
motion  was  refused,  with  costs. 

Walters  v.  Shade,  218. 

2.  Quaere — Whether,  upon  an 
application  by  the  plaintiff  for  a 
stay  of  proceedings,  to  which  the 
Court  considered  him  not  entitled, 
an  enlargement  of  publication  can 
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be  ordered,  when  an  order  in  that 
form  would  partially  accomplish 
what  the  plaintiff  desired  by  his 
motion. 

Howcutt  v.  Rees,  437. 

3.  Qucere  also  — Whether  the 
court  would  enlarge  publication  so 
as  to  enable  a plaintiff  to  be  pre- 
sent at  the  viva  voce  examination 
of  the  defendant,  where  such  ex- 
amination has  been  postponed  by 
an  accident,  of  which  the  defen- 
dant or  his  solicitor  was  the  unin- 
tentional cause,  till  after  the  plain- 
tiff’s departure  from  the  province 
on  pressing  business,  and  the 
plaintiff  swore  that  it  was  neces- 
sary for  his  interests  that  he  should 
be  present. — -lb. 

PAROL  EVIDENCE. 

1.  Where  an  absolute  deed  of  real 
estate  had  been  executed,  and  the 
grantor,  by  his  bill,  alleged  that  the 
deed  so  executed  was  intended  as 
a security  only,  and  that  it  had 
been  verbally  agreed  to  execute  a 
defeazance  at  some  future  time, 
but  it  did  not  appear  that  any  acts 
of  the  grantee  were  inconsistent 
with  the  supposition  that  the  con- 
veyance was  intended  to  be  abso- 
lute, and  not  by  way  of  security, 
parol  evidence  of  the  alleged 
agreement  was  held  inadmissible. 

Howland  v.  Stewart,  61. 

LeTarge  v.  DeTuyll,  ante  vol.  1, 
page  227,  remarked  upon. — lb. 

[See  also  Vol.  Ill,  page  1.] 

See  also  “ Conditional  Sale.” 

2.  Where  a sheriff’s  sale  of  cer- 
tain lands  was  about  to  take  place, 
and  the  plaintiff,  who  was  the 
owner,  agreed  with  the  defendant 
that  the  latter  should  buy  the  pro- 
perty at  the  sale  for  the  former,  pay 
for  it)  out  of  his  (the  defendant’s) 
p>vn  funds,  and  give  the  plaintiff 


two  years  to  repay  him  ; and  it  ap- 
peared that  the  property  was  then 
sold  for  about  one-fifth  or  one- 
eighth  of  its  value  to  the  defen- 
dant, who  paid  for  it,  and  the  plain- 
tiff was  allowed  to  remain  in  pos- 
session for  two  years  under  the 
agreement,  and  to  make  valuable 
improvements  on  the  property  ; 
Held,  that  in  such  a case  parol 
evidence  was  admissible  to  prove 
the  agreement. 

Papineauv.  Gurd,  512. 

3.  In  those  cases  in  which  parol 
evidence  is  admissible  to  control 
the  legal  operation  of  a deed,  no 
effect  can  be  given  to  such  parol 
evidence  if  it  is  contradictory,  or 
its  accuracy  is  involved  in  doubt. 

Re  Brown,  590. 

4.  In  a suit  by  the  representatives 
of  B.  against  the  representatives 
of  C.,  parol  evidence  was  offered, 
which  clearly  proved  that  A.  and 
B.  had  'agreed  to  exchange  pro- 
perties, B.  paying  A.  74Z.  12s.  Qd. 
for  difference  of  value ; that  B. 
had  conveyed  his  property  to  A., 
and  after  the  arrangement  was 
completed,  A.’s  property  had  been 
conveyed  to  C.  by  B.  as  a security 
for  the  74Z.  12s.  6d.,  which  C.  un- 
dertook to  pay  A.  in  goods  : And 
it  appeared  from  C.’s  books  that 
he  had  charged  the  74Z.  12^.  6eZ. 
to  B.  and  credited,  and  afterwards 
satisfied  the  same  amount  to  A., 
and  had  credited  the  rents  to  B., 
and  charged  him  with  the  repairs 
of  the  premises  : And  letters  writ- 
ten by  C.  were  also  in  proof,  which 
indicated  the  existence  of  some 
agreement  respecting  the  property. 
Held — that  the  parol  evidence  was 
admissible.  And  it  appearing  that 
the  debt  had  been  paid,  the  defen- 
dants were  declared  trustees  of 
the  property  in  question,  for  the 
plaintiff. 

Willard  v.  McNab,  601. 
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PARTIES. 

1.  Until  a deed,  alleged  to  have 
been  obtained  by  fraud,  is  declared 
void,  it  must  be  deemed  a valid 
and  subsisting  instrument  ; there- 
fore, where  at  the  hearing  of  a 
foreclosure  suit  it  appeared  that 
after  the  execution  of  the  convey- 
ance to  the  mortgagee  a voluntary 
deed  had  been  executed  by  him, 
purporting  to  vest  all  his  property 
in  trustees  ; that  he  alleged  and 
had  gone  into  evidence  to  shew 
this  deed  void,  as  obtained  from 
him  fraudulently  ; that  some  of  the 
cestius  que  trust  had  released  their 
interest  under  the  deed,  and  that 
the  others  had  not  any  part  in  ob- 
taining the  deed,  and  had  not  exe- 
cuted it : Held , that  such  other 
cestius  que  trust  must,  notwith- 
standing, be  made  parties  to  the 
suit,  and  leave  was  given  to  the 
plaintiff  to  amend  for  that  purpose. 

Rogers  v.  Rogers,  137. 

2.  In  proceeding  against  the 
heir-at-law  of  a purchaser,  in  or- 
der to  obtain  a specific  perform- 
ance or  rescission  of  the  contract, 
the  personal  representative  of  the 
deceased  is  a necessary  party  to 
the  suit ; and  without  one  a suit  is 
defective,  though  an  executor  de 
son  tort  is  a defendant,  and  though 
no  administration  had  been  taken 
out  before  the  filling  of  the  bill. 

O’Neal  v.  McMahon,  145. 

3.  To  a bill  of  foreclosure 
brought  by  the  trustees  to  whom 
the  mortgage  had  been  executed 
for  the  benefit  of  certain  creditors 
of  the  mortgagor,  such  creditors 
are  not  necessary  parties. 

Eraser  v.  Sutherland,  442. 

4.  To  a suit  of  foreclosure 
against  the  assignees  of  a bank- 
rupt mortgagor,  the  bankrupt  is 
not  a necessary  party. 

Torrance  v.  Winterbottom,  487. 


5.  To  a suit  brought  by  or 
against  a trustee  of  an  insolvent’s 
estate,  in  respect  of  a sum  owing 
by  one  of  the  debtors  of  the  in- 
solvent, the  creditors  for  whose 
benefit  the  trust-deed  was  execu- 
ted are  not  necessary  parties. 

O’Connell  v.  Charles,  489. 

6*.  Where  a vendee  before  ob- 
taining a conveyance  assigned  to 

A.  half  of  the  land  purchased, 

and  to  B.  the  other  half ; and  the 
vendor  afterwards  executed  a con- 
veyance to  each,  by  which  it  was 
intended  to  convey  to  A.  and  B. 
their  respective  portions  of  the 
land,  but  by  a mistake  in  the  res- 
pective description  the  convey- 
ance to  A.  comprised  B.’s  land 
and  did  not  comprise  A.’s  own, 
nor  did  the  conveyance  to  B.  com- 
prise A.’s  land,  but  each  took  and 
kept  possession  of  the  land  actu- * 
ally  intended  for  him  : Held — 
(Spragge,  V.  G.  dissentiente ) — 

that  to  a bill  afterwards  filed  by  B. 
against  A.  for  a conveyance  of 

B. ’s  land  to  him,  the  heir  of  the 
original  vendor,  in  whom  the  legal 
estate  in  A.’s  land  was  still  vested, 
was  a necessary  party. 

Rowsell  v.  Hayden,  557. 

7.  To  a bill  by  an  incumbrancer 
for  the  sale  of  the  property, 

all  other  incumbrancers,  whether 
prior  or  subsequent  to  the  plaintiff, 
must  be  made  parties  in  the  Mas- 
ter’s office,  and  the  proceeds  of  the 
sale  will  be  applied  to  pay  off  all 
the  incumbrances  according  to 

their  priorities. 

White  v.  Beasley,  660. 

See  also  “ Partnership,”  6. 
PARTNERSHIP. 

1.  Where,  by  articles  of  part- 
nership between  M.  and  L.,  it  was 
recited,  in  substance,  that  the  par- 
ties had  for  some  years  been 

equally  interested  as  partners  in 
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trade,  and  all  profits  and  losses 
thereby  ; and  that  all  their  then 
or  after  acquired  property,  and  all 
profits,  should  be  divided  between 
them  equally  ; and  that  at  the 
settlement  or  dissolution  of  the 
partnership,  M.  should  have  150Z. 
oevr  and  ab0ve  one-half  of  all  the 
mony  and  property  which  they 
might  poasess  at  the  time  of  such 
settlement ; and  it  was  then  pro- 
vided, inter  alia , that  all  profits 
and  losses  should  be  borne  equally, 
“ except,  as  has  already  been  done, 
that  M.  should  receive  150/.  more 
than  L.”  Held , that  the  150/. 

should  be  deducted  from  the  gross 
amount  of  property  and  money, 
and  not  from  L/s  share  merely. 

O’Lone  v.  O’Lone,  125. 

2.  Where  the  defendant  was, 
at  the  dissolution  of  a partnership, 

,to*  receive  150/.  more  than  the 
plaintiff,  and  it  appeared  that  a 
settlement  of  the  Accounts  had 
been  delayed  by  the  misconduct 
of  the  defendant : Held , that  he 
was  not  entitled  to  interest  on  the 
150/.  from  the  time  of  the  disso- 
lution.— lb. 

3.  Under  a decree  for  taking 
partnership  accounts,  in  which  the 
Master  was  directed  to  state  spe- 
cial circumstances  and  make  all 
just  allowances,  the  Master  report- 
ed that  in  taking  the  accounts  he 
had,  amongst  other  things,  charged 
one  of  the  partners  for  his  board, 
&c.,  with  the  other,  after  the  dis- 
solution of  the  partnership  : Held 
wrong,  and  that  the  objection 
could  be  taken  on  the  hearing  on 
further  directions. — lb. 

4.  Where  one  of  two  partners 
denied  the  existence  of  a partner- 
ship, and  ‘^a  bill  was  in  consequence 
filed  against  him,  and  by  the  evi- 
dence taken  in  the  cause  the  part- 
nership was  established,  the  Court 
gave  the  plaintiffs  the  costs  up  to 
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the  hearing,  also  the  costs  of  a 
consent  reference  as  to  the  fact  of 
partnership,  and  beyond  that  re- 
fused costs  to  either  party  — Jb. 

5.  Where  a plaintiff  filed  a bill 
alleging  that  he  and  the  defendants 
had  agreed  to  be  partners  in  cer- 
tain government  contracts,  and  it 
appeared  that  the  defendants  had 
repudiated  the  partnership  as  soon 
as  the  contracts  were  entered  into ; 
that  the  contracts  were  to  be  com- 
pleted in  a year,  and  that  the  bill 
was  not  filed  for  about  eighteen 
months  after  the  repudiation — the 
Court  offered  the  plaintiff  a refer- 
ence to  the  Master  to  enquire  the 
cause  of  the  delay,  or  that  his  bill 
should  be  dismissed  without  costs. 

Haggart  v.  Allan,  407. 

6.  Three  partners  having  taken 
a conveyance  of  real  estate,  “ as, 
and  for  partnership  property,  for 
the  purposes  of  the  partnership,” 
and  one  of  the  partners  having 
left  the  province,  and  another  died, 
a mortgagee  of  the  property  filed 
a bill  for  the  foreclosure  of  his 
mortgage.  Heldy  that  the  perso- 
nal representative  of  the  deceased 
partner  was  a necessary  party,  and 
that  the  plaintiff  must  prove  the 
absence  from  the  jurisdiction  of 
the  non-resident  partner,  and  per- 
haps the  plaintiff’s  inability  to 
serve  him  with  process. 

Baxter  v.  Turnbull,  521. 

7.  Quaere  — The  effect  of  a 
sheriff  ^s  sale  to  a subsequent 
incumbrancer,  of  an  equity  of 
redemption  in  real  estate  of  a 
partnership,  where  the  execution 
was  issued  against  all  the  partners  ; 
but  one  of  the  defendants  had  died 
after  judgment  and  before  execu- 
tion, the  judgment  not  having  been 
revived,  and  such  sale  having  taken 
place,  pending  a suit  by  the  first 
mortgagee  for  the  foreclosure  of 
the  mortgage. — lb. 
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PLEADING. 

1.  A demurrer  to  part  of  a bill, 
unaccompanied  by  an  answer  to 
the  rest,  is  informal,  and  would  be 
overruled. 

Martin  v.  Kennedy,  80. 

2.  A demurrer  to  a supplemen- 
tal, bill,  “ except  so  much  of  it  as 
is  authorised  by  and  order  of  the 
Court,  set  forth  in  it,  is  informal, 
and  would  be  overruled  for  not 
defining  with  sufficient  certainty 
the  parts  of  the  bill  to  which  the 
demurrer  refers. — Ib. 

3.  Where  a cause  having  come 
on  to  be  heard  on  the  pleadings 
and  evidence,  stood  over  to  add  a 
party,  and  the  plaintiff  filed  a sup- 
plemental bill  supplying  this  defect, 
and  setting  forth  additional  matter, 
and  a new  ground  for  relief,  the 
same  being  alleged  to  have  come 
to  the  plaintiff's  knowledge  after 
the  hearing,  a demurrer,  on  the 
ground  that  the  supplemental  bill, 
so  far  as  it  contained  such  new 
matter,  had  been  filed  without 
leave  of  the  Court,  was  overruled. 
—Ib. 

4.  An  original  bill  having  been 
filed,  seeking  relief  against  a patent, 
ais  having  been  issued  in  ignorance 
of  the  plaintiff ’s  rights,  and  at  a 
subsequent  stage  of  the  cause  a 
supplemental  bill  having  been  filed, 
setting  forth  matter  of  which  the 
plaintiff  was  ignorant  when  he 
filed  the  original  bill,  and  on  which 
he  impeached  the  patent  itself  as 
void — a demurrer  to  such  supple- 
mental bill  was  overruled. — Ib. 

5.  Where  the  plaintiff  by  his 
bill  sought  to  compel  the  specific 
performance  of  a contract,  which, 
from  the  statements  of  the  bill,  it 
was  plain  had  been  created  by 
parol,  and  that  the  plaintiff  relied 
on  acts  of  part  performance  to 
take  the  case  out  of  the  Statute  oi 

1 v 


Grauds  : Held,  that  it  was  not  ne- 
cessary that  the  defendant  should 
do  more  than  claim  the  benefit  of 
the  statute,  without  alleging  that 
there  had  not  been  a note  in  wri- 
ting. 

Town  ley  v.  Charles,  313. 

6.  The  plaintiff  had  bought  from 
the  defendant  47  acres  of  land, 
paid  for  it  and  taken  a conveyance 
of  it,  but  subsequently  discovered 
that  44  acres  of  it  were  covered 
with  water ; whereupon  he  filed  a 
bill  charging  the  defendant  with 
fraud.  No  evidence  of  any  fraud 
having  been  given,  and  it  rather 
appearing  that  both  parties  had 
acted  in  ignorance  of  the  nature 
of  the  property,  the  bill  was  dis- 
missed, with  costs,  but  without 
prejudice  to  any  new  bill  being 
filed. 

Clark  v.  Burnham,  644. 

PRACTICE. 

1.  Where  one  of  the  defendants 
was  a corporation,  for  whom  the 
plaintiff  had  entered  an  appearance 
under  the  75th  of  Vice-Chancellor 
Jameson’s  orders  : Held , no  ob- 
jection to  a motion  for  an  order  to 
examine  witnesses  against  the 
other  defendants. 

Rees  v.  Beckett,  134. 

2.  Where  a bill  is  amended  by 
adding  parties  plaintiff,  the  depo- 
sitions of  witnesses  who  had  been 
previously  examined  in  the  cause 
may  be  read  at  the  hearing. 

Chisholm  v.  Sheldon,  178. 

3.  Where  a conveyance  is  pro- 
duced upon  notice,  by  an  adverse 
party,  who  claims  an  interest  in 
the  cause,  under  the  deed  so  pro- 
duced, the  party  calling  for  its 
production  is  not  bound  to  prove 
its  execution. — Ib. 

4.  Where  a decree  of  foreclo- 
sure against  an  infant  defendant 
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did  not  reserve  a day  after  his 
attaining  twenty-one  to  shew  cause, 
and  upon  his  attaining  his  majority 
the  infant  applied  upon  affidavits 
to  put  in  a new  answer  and  raise 
a fresh  defence : Held  per  Cur., 
(Blake,  C.,  absente),  that  the  re- 
lief asked  could  not  he  obtained 
without  a re-hearing  of  the  cause, 
and  the  motion  was  therefore  re- 
fused, with  costs. 

Mair  v.  Kerr,  223. 

5.  Upon  the  re-hearing  of  a 
cause,  where  the  decree  of  fore- 
closure did  not  reserve  a day  to 
the  infant : Held  per  Cur.  (Blake, 
C.,  dissentient e),  that  in  decrees 
of  foreclosure  against  infant  defen- 
dants, a day  to  shew  canse  after 
attaining  twenty-one  must  be  re- 
served to  the  defendants. — lb. 

[Affirmed  on  appeal,  26th  Feb- 
ruary 1852.] 

6.  Where,  under  such  a decree, 
an  application  is  made  to  put  in  a 
new  answer  for  the  purpose  of 
raising  a defence  different  from 
that  set  up  by  the  guardian  of  the 
infant,  the  application  must  be 
founded  on  affidavits  shewing  that 
the  new  defence  is  a proper  one 
to  he  permitted  to  he  raised ; — 
where,  therefore,  the  ground  of 
the  application  was,  that  the  mort- 
gagor was  a mere  trustee  for  others, 
and  the  affidavit  in  support  of  the 
motion  did  not  state  that  the  plain- 
tiff had  notice  of  such  alleged 
trust, — the  motion  was  refused, 
with  costs.  (Esten,  Y.C.,  diss.) — 
lb. 

7.  A party  to  the  suit  having 
received  notice  of  being  examined 
by  the  opposite  party,  is  not  en- 
titled to  call  for  the  production  of 
paper's  in  the  possession  of  his 
adversary,  in  ( ider  the  better  to 
enable  him  to  gi^e  his  testimony. 

Howcutt  v.  Rees,  268. 


8.  A party  to  the  suit  admitting 
the  possession  of  documents  re- 
lating to  the  matter  in  question  in 
the  cause,  the  opposite  party  is 
prima  facie  entitled  to  their  pro- 
duction, and  the  party  in  whose 
custody  they  are  must  assign  some 
ground  for  exempting  them  from 
the  general  rule. — lb. 

9.  The  defendant  having  ob- 
tained an  order  of  course  for  the 
production  or  documents  in  the 
plaintiff’s  possession  relating  to  the 
matters  in  question  in  the  cause, 
the  plaintiff,  without  producing 
any,  lodged  an  affidavit  stating 
that  he  had  no  such  documents 
except  the  title  deeds  of  the  pro- 
perty in  question  in  the  suit,  and 
certain  letters  addressed  by  the 
defendant  to  one  K.,  who  had 
purchased  the  property  from  the 
defendant,  and  who  afterwards 
sold  the  same  property  to  the 
plaintiff ; that  the  suit  was  for  the 
specific  performance  of  a parol 
agreement  partly  performed  and 
not  admitted  by  the  defendant ; 
and  that  the  letters  did  not  relate 
to  the  matter  in  question  other- 
wise than  by  affording  evidence 
of  the  agreement  and  its  part  per- 
formance,— the  affidavit  filed  in 
support  of  the  motion  merely  said 
that  the  defendant  was  desirous  of 
inspecting  the  letters  in  order  to 
correct  his  intended  testimony : 
Held , that  he  was  not  entitled  to 
their  production. — lb. 

10.  A bill  was  filed  charging 
the  defendant  with  having  pur- 
chased certain  lands  as  the  agent 
of  the  plaintiff  and  with  his  money, 
and  praying  to  have  the  defendant 
declared  a trustee  of  the  land  for 
the  plaintiff.  The  evidence  on  the 
point  of  agency  or  no  agency  being 
contradictory,  issues  were  directed 
to  be  tried  as  to  the  agency,  and 
as  to  payment  of  the  amount  of 
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purchase  money  having  been  made 
out  of  moneys  belonging  to  the 
plaintiff,  or  having  been  charged 
against  him  in  account  by  the  de- 
fendant. 

Macauley  v.  Proctor,  390. 

11.  Where  the  decree  in  a 
cause  directs  sums  of  money  to  be 
paid  reciprocally  by  the  parties, 
but  is  silent  as  to  setting  off  one 
sum  against  the  other,  that  object 
cannot  afterwards  be  attained  upon 
motion  ; to  do  so,  the  cause  must 
be  re  heard. 

Robinson  v.  Meyers,  431. 

12.  Where  an  executor,  who 
had  renounced  probate  of  the  will, 
is  made  defendant  to  a suit,  the 
bill  can  only  be  dismissed  as 
against  him  with  costs. 

Stinson  v.  Stinson,  508. 

13.  The  statute  14  & 15  Victo- 
ria, chapter  66,  does  not  authorize 
parties  being  received  as  witnesses 
on  their  own  behalf. 

Fuller  v.  Richmond,  509. 

[But  see  Brennan  v.  Prentiss, 
Q.  B.  Mich.  Term,  1851.] 

14.  The  mere  fact  of  the  plaintiff, 
during  the  viva  voce  examination  of 
a defendant,  producing  documents 
for  the  purpose  of  having  them 
proved,  will  not  entitle  the  defen- 
dant to  tffeir  production  for  the 
general  purposes  of  the  suit. 

Howcutt  v.  Rees,  553. 

15.  Where  after  the  appoint- 
ment of  a receiver,  or  the  issuing 
of  a sequestration,  a question  with 
persons  not  parties  to  the  suit  arises 
on  an  interlocutory  application  as 
to  the  right  to  property  claimed  by 
the  receiver  or  sequestrators,  the 
court  may  either  dispose  of  the 
matter  at  once  upon  the  affidavits 
filed,  or,  if  the  matter  is  not  ripe 
for  decision,  the  court  directs  such 
proceedings  to  be  had  as  appear 
on  the  whole  best  fitted  for  the 
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determination  of  the  question  of 
right. 

Prentiss  v.  Brennan,  582. 

16.  An  order  referring  it  to  the 
Master  to  inquire  whether  a claim- 
ant has  any,  and  what  right  to 
property  sequestrate,  is  an  order 
which  it  is  quite  competent  for  the 
Court,  if  it  chooses,  to  make. — lb. 

17.  But  where  an  order  was 
drawn  up  in  that  form  without 
reference  to  the  Court,  the  Court 
on  the  application  of  the  claimant, 
directed  the  order  to  be  modified 
by  adding  a direction  that  the 
claimant  should  be  examined  be- 
fore the  Master.— Ib. 

18.  Where  a mortgagee  had 
become  bankrupt,  and  he,  together 
with  his  assignees,  had  filed  a bill 
to  foreclose  the  mortgage,  a final 
order  of  foreclosure  was  granted, 
although  one  of  the  assignees,  on 
account  of  his  absence  from  the 
country,  had  not  executed  the 
power  of  attorney  to  receive  the 
mortgage  money,  or  made  affidavit 
of  non-payment. 

Lyman  v.  Kirkpatrick,  625. 

19.  Where  an  absolute  decree 
was  pronounced  under  the  37th 
Order  of  May  1850,  and  the  plain- 
tiff, through  inadvertence,  served 
the  defendant  with  an  office  copy 
of  the  bill  and  a notice  in  the  terms 
of  the  40  th  of  those  orders,  the 
defendant  applied  to  answer  the 
bill  and  set  aside  the  decree  ; and 
it  appeared  by  tbe  affidavits  filed 
in  support  of  the  application  that 
the  intended  defence  was  a hard 
one  and  strictissimi  juris : the 
Court  refused  the  application. 

Dixon  v.  Mills,  647. 

20.  A visit  of  two  month’s 
duration  in  Upper  Canada  is  such 
a residence  as  brings  the  defendant 
within  the  provisions  of  the  Absent 
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Defendants’  Act  (14  & 15  Victo- 
ria, ch.  10). 

Doremus  v.  Kennedy,  657. 

21.  Where  a person  who  had' 
given  evidence  in  an  action  at  law 
between  substantially  the  same 
persons  as  were  the  parties  to  this 
suit  was  afterwards  committed  to 
the  Provincial  Penitentiary,  re- 
fused to  he  examined  in  this  cause, 
the  Court  ordered  the  witness’s 
evidence  given  at  Nisi  Prius  to  he 
read  from  the  judge’s  notes  who 
had  tried  the  action  at  law. 

Switzer  v.  Boulton,  693. 

PRINCIPAL  AND  AGENT. 

A person  resident  abroad  sent 
funds  to  an  agent  in  this  country 
for  the  purpose  of  investing  in 
lands ; the  agent  bought  a parcel 
of  land  for  600Z.  and  took  the  con- 
veyance in  his  own  name,  which 
properly  the  agent  asserted  to  his 
principal  he  had  paid  1,000Z.  for, 
and  made  a conveyance  to  his 
principal  and  charged  him  that 
sum  in  account ; some  years  after- 
wards the  principal  discovered  the 
true  nature  of  the  transaction,  and 
filed  a hill  in  this  court  for  relief. 
The  Court  decreed  him  entitled  to 
the  land  at  the  sum  of  600/.,  and 
directed  a reference  to  the  Master 
to  take  an  account  of  the  dealings 
between  the  principal  and  agent. 

Arthurton  v.  Dailey,  1, 
PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Where  a defendant  in  a cause 
expressed  to  her  attorney  her  de- 
sire that  a certain  course  should 
be  adopted  in  reference  to  a writ 
in  the  hands  of  a sheriff,  which 
course  in  consequence  thereof  was 
accordingly  pursued  : Held,  that 
this  was  not  a privileged  commu- 
nication. 

Walton  v.  Bernard,  344. 


2.  The  communications  from  a 
debtor  to  his  solicitor  in  reference 
to  a compromise,  which  the  debtor 
desired  his  solicitor  to  effect  with 
his  creditors,  and  on 'which  com- 
munications the  solicitor  acted  and 
at  length  effected  the  compromise, 
are  not  privileged,  and  the  solicitor’s 
evidence  of  them  is  admissible. 

Eraser  v.  Sutherland,  442. 

PRO  CONFESSO. 

1.  Where  one  of  several  defen- 
dants make  default  in  answering, 
and  the  plaintiff  has  obtained  an 
order  to  set  down  the  bill  to  be 
taken  pro  confesso  as  against  that 
defendant  the  cause  must  be  heard 
against  all  the  defendants  at  the 
same  time. 

Fuller  y.  Richmond,  24. 

2.  Where  a defendant  has  en- 
tered an  appearance,  and  after- 
wards makes  default  in  answering, 
and  the  plaintiff  desires  to  take 
the  bill  pro  confesso , he  must  serve 
notice  of  the  motion  for  that  pur- 
pose on  the  defendant’s  solicitor. 

Anderson  v.  Henderson,  134. 
PRODUCTION 
(of  documents). 

The  mere  fact  of  the  plaintiff, 
during  the  viva  voce  examination  of 
a defendant,  producing  documents 
for  the  purpose  of  having  them 
proved,  will  not  entitle  the  defen- 
dant to  their  production  for  the 
general  purposes  of  the  suit. 

Howcutt  v.  Rees,  553. 

(of  pleading). 

Where  it  is  required  to  pro- 
duce any  of  the  original  pleadings 
filed  in  this  Court  before  any  other 
court,  the  party  desiring  their  pro- 
duction must  obtain  an  order  of 
this  Court  for  that  purpose. 

Cottle  y.  Cummings,  580. 


REGISTRATION. 

RECEIVER. 

1.  Where  in  consequence  of 
the  misconduct  of  a managing 
partner  a receiver  had  been  ap- 
pointed, a motion  calling  on  a 
person  in  possession  of  property 
of  the  partnership  (the  legal  estate 
in  which  property  was  in  such 
partner)  to  deliver  up  possession 
or  attorn  to  the  receiver,  was 
granted,  though  the  person  in  pos- 
session swore  that  the  conveyance 
by  which  such  legal  estate  became 
vested,  though  absolute  in  form, 
was  executed  by  the  deponent  as 
a security  only. 

Prentiss  v.  Brennan,  18. 

2.  In  a suit  in  which  a receiver 
of  partnership  effects  had  been  ap- 
pointed and  a sequestration  issued 
against  the  defendant  for  contempt, 
the  Court  retained  a motion  against 
third  persons  for  delivery  or  pay- 
ment to  the  receiver  or  sequestra- 
tors of  a promissory  note,  the  pro- 
perty of  the  partnership,  transferred 
subsequently  to  the  issuing  of  the 
injunction  and  sequestration,  but 
before  the  note  became  due  by  the 
defendant,  in  a foreign  country, 
the  affidavits  as  to  the  bona  fides  of 
such  transfer  being  contradictory, 
the  Court  giving  leave  to  file  a bill 
against  such  third  persons. 

Prentiss  v.  Brennan, 

Re  Bunker,  322. 

3.  Where  an  order  is  made 
upon  a receiver  for  payment  of  a 
sum  of  money,  the  Court,  on  de- 
fault, will  commit  for  a contempt 
of  such  order,  without  requiring 
any  further  order  to  be  served. 

McIntosh  v.  Elliott,  396. 

See  also  “ Executor,”  2. 
REGISTRATION. 

The  prior  registration  of  a 
sheriff’s  deed  gives  the  sheriff’s 
deed  priority  over  an  antecedent 
but  unregistered  deed,  just  as  the 
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prior  registration  of  a deed  from 
the  party  himself  would  do. 

Waters  v.  Shade,  457. 
RE-HEARING. 

After  a cause  had  been  heard 
and  re-heard  before  V.  0.  Jame- 
son, and  again  re-heard  before  this 
Court,  a third  re-hearing  was  or- 
dered under  the  peculiar  circum- 
stances. Cook  v.  Walsh,  625- 
RESIDENCE. 

A visit  of  two  months’  duration 
to  Upper  Canada  is  such  a resi- 
dence as  brings  a defendant  within 
the  statute  (14  & 15  Vic.  ch.  10) 
respecting  absent  defendants. 

Doremus  v.  Kennedy,  657. 

REVIVOR. 

Where  any  of  the  parties  to  a 
suit  die,  and  it  is  necessary  to 
bring  the  representatives  of  such 
deceased  parties  before  the  Court, 
an  order  to  amend  the  bill  for  that 
purpose  will  be  granted. 

Smith  v.  Meredith,  691. 

ROAD  COMPANIES. 

The  consent  of  the  Governor 
in  Council  is  not  necessary  to 
justify  a road  company  formed 
under  the  statute  12  Victoria, 
chapter  84,  in  taking  possession 
of  a public  highway,  the  property 
of  the  Crown,  for  the  purpose  of 
making  a road  over  it. 

The  Attorney-General  v.  The 
By  town  and  Nepean  Road 
Company,  626. 

SALES  (of  Lands). 

1.  In  suits  by  judgment-creditors 
for  the  sale  of  the  debtor’s  property, 
the  debtor  is  entitled  like  a mort- 
gagor to  six  months  to  redeem 
before  the  sale  takes  place.  The 
rule  prescribed  by  the  statute  43 
Geo.  III.  chapter  1,  is  not  appli- 
cable to  the  practice  of  this  Court. 

White  v.  Beasley,  660. 
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SPECIFIC  PERFORMANCE. 


2.  A sale  of  real  estate  had 
taken  place  in  pursuance  of  the 
decree  made  in  a creditor’s  suit. 
It  appeared  that  the  legal  estate 
remained  in  the  debtor’s  vendors, 
to  whom  there  was  still  owing  a 
part  of  the  purchase  money  agreed 
to  be  paid  by  their  vendee.  The 
Court,  upon  motion  of  the  parties 
beneficially  interested,  ordered  the 
vendors,  upon  payment  of  the 
amount  due  to  them,  to  convey  to 
the  purchaser  under  the  decree. 

Heal  v.  Harper,  695. 

SHERIFF  (Sales  by). 

See  “ Equity  of  Redemption.” 
SHIPS  (Registry  of); 

This  Court  cannot  relieve  against 
the  omission  of  a mortgagee  of  a 
registered  vessel,  to  have  the 
proper  endorsement  of  such  mort- 
gage made  on  the  certificate  of 
ownership. 

Coleman  v.  Sherwood,  652. 
SEQUESTRATION. 

Where  a receiver  of  partnership 
property  has  been  appointed,  and 
certain  chattels  had  been  seized 
under  a sequestration  against  the 
defendant  for  contempt  of  the  in- 
junction, and  the  chattels  so  seized 
were  alleged  to  be  the  property  of 
the  defendant  and  his  co-copartner, 
but  it  appeared  that  third  persons 
claimed  an  interest  therein — the 
plaintiff  having  moved  to  sell  this 
property,  a reference  was  directed 
on  such  motion*  (on  which  the 
claimants  had  appeared)  to  enquire 
as  to  their  interest,  and  any  further 
order  on  the  motion  was  reserved ; 
the  parties  to  the  motion  electing 
to  have  a reference  instead  of  issues 
to  try  the  questions  in  dispute. 

Prentiss  v.  Brennan, 

Re  Brennan,  274, 
See  also  “ Receiver.”  2. 


SETTING  DOWN  CAUSE. 

1.  Where  a plaintiff  filed  a 
replication  to  the  defendant’s  an- 
swer, and  afterwards,  and  without 
serving  a rule  to  produce  witnesses, 
set  the  cause  down  for  hearing, 
and  declined  to  treat  it  as  set  down 
on  bill  and  answer — the  Court 
(Esten,  V.  C.,  dissentiente)  ordered 
the  cause  to  be  struck  out  of  the 
paper  for  irregularity  ; but  inas- 
much as  the  defendant  had  not 
taken  any  step  to  correct  the  irre- 
gularity before  the  hearing,  without 
costs. 

Killaly  v.  Graham,  28 1. 

2.  In  future,  when  any  objection 
exists  to  the  setting  down  of  a 
cause,  or  to  the  subpoena  to  hear 
judgment,  the  opposite  party  will 
be  held,  at  the  hearing,  to  have 
waived  it.  unless  it  be  shewn  that 
the  objection  could  not,  with  rea- 
sonable diligence,}  have  been  taken 
before  the  hearing. — lb. 

SPECIFIC  PERFORMANCE. 

1.  Where  a party  agreed  to  sell 
a lot  of  land,  and  at  the  time  of 
entering  into  the  contract  an  in- 
stalment of  one-fifth  of  the  pur- 
chase money  was  paid  down,  the 
balance  being  payable  in  four  an- 
nual instalments,  and  the  vendee 
was  let  into  possession  and  con- 
tinued in  the  occupation  of  the 
land,  but  without  making  any  fur- 
ther payment  on  account  of  the 
purchase,  notwithstanding  frequent 
applications  were  made  to  him  on 
behalf  of  the  vendor  for  that  pur- 
pose : at  the  expiration  of  about 
three  years  from  the  time  of  en- 
tering into  such  contract,  the  ven- 
dor re-sold  and  conveyed  the  land 
to  another  party,  who  had  notice, 
and  the  purchaser  afterwards  com- 
menced an  action  of  ejectment 
against  the  first  vendee,  who  there- 
upon filed  a bill  for  specific  per- 
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formance  of  the  contract,  against 
the  vendor  and  such  second  pur- 
chaser : Held , that  the  delay 
which  had  occurred  was  not,  un- 
der the  circumstances,  sufficient  to 
disentitle  the  plaintiff  to  the  relief 
sought. 

O'Keefe  v.  Taylor,  95. 

2.  Semble , that  the  peculiar 
condition  of  real  property  in  this 
province,  and  the  peculiar  practice 
which  has  grown  up  in  relation  to 
sales,  may  require  a modification 
of  English  cases  as  to  the  doctrine 
of  laches. — lb. 

3.  Semble , that  when  one  party 
to  a contract  (in  which  time  is  not 
of  the  essence)  desires  to  put  an 
end  to  the  contract,  in  consequence 
of  the  laches  of  the  other  party 
thereto,  the  proper  mode  of  doing 
so  is  to  give  notice  that  unless  com- 
pleted within  a period  to  be  fixed, 
the  contract  will  be  considered  at 
an  end. — lb. 

4.  A party  contracted  to  sell  a 
piece  of  land,  whereupon  the  pur- 
chaser was  let  into  possession  and 
the  vendor  executed  a bond,  in- 
tended to  be  conditioned  for  the 
conveyance  of  the  land  so  con- 
tracted for  ■ but,  by  mistake,  the 
number  of  the  lot  was  omitted, 
and  the  bond  was  otherwise  de- 
fective. On  a hill  being  afterwards 
filed  by  the  vendor  against  the 
heir-at-law  of  the  purchaser,  the 
court  considered  that  the  plaintiff 
was  entitled  to  rely  upon  the  parol 
agreement  partly  performed,  and 
that  the  bond  which  had  been 
executed  might  be  used  by  him 
to  aid  in  proving  the  terms  of  the 
contract  in  pursuance  of  which  the 
purchaser  had  taken  possession. 

O’Neil  v.  McMahon,  145. 

5.  Where  under  the  terms  of 
the  contract  the  purchaser  is  let 
into  possession  of  the  premises 


agreed  to  be  conveyed ; hut  in 
consequence  of  default  in  com- 
pleting the  purchase  the  vendor 
institutes  proceedings  at  law,  un- 
der which  the  purchaser  is  ejected 
from  the  property;  the  vendor 
cannot  afterwards  call  for  a specific 
performance  of  the  contract,  but 
he  has  a right  to  come  into  this 
court,  in  order  that  either  the 
contract  may  he  specifically  per- 
formed, or  the  purchaser’s  rights 
so  bound  as  to  enable  the  vendor 
to  dispose  of  the  property. — lb. 

6.  In  proceeding  against  the 

heir-at-law  of  a purchaser,  in 

order  to  obtain  a specific  perfor- 

mance or  recission  of  the  contract, 
the  personal  representative  of  the 
deceased  is  a necessary  party  to 
the  suit  ; and  without  one  a suit 
is  defective,  though  an  executor 
de  son  tort  is  a defendant,  and 
though  no  administration  had  been 
taken  out  before  the  filing  of  the 
bill.— Ib. 

7.  Where  a purchaser  executed 

a bond  for  payment  of  purchase 
money  of  land  which  he  had 
contracted  to  purchase,  and  was 
thereupon  let  into  possession  in 

pursuance  of  the  contract ; the 

purchaser  having  afterwards  made 
default  in  payment,  and  having 
refused  to  accept  the  title  produced 
by  the  vendor,  an  action  at  law 
was  commenced  upon  the  bond ; 
whereupon  the  purchaser  filed  his 
bill  in  equity,  praying  for  the  spe- 
cific performance  of  the  contract, 
if  a good  title  could  be  shown ; or, 
in  the  event  of  the  vendor  being 
unable  to  show  a good  title,  then 
for  an  injunction  restraining  the 
action  ; and  that  the  bond  might 
be  delivered  up  to  be  cancelled  ; 
upon  a reference  the  vendor  failed 
to  show  a good  title,  and  the  Court 
decreed  the  other  branch  of  the 
prayer,  but  (the  court  being  divided 
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in  opinion  on  the  question  of  costs) 
without  costs. 

Morin  v.  Wilkinson,  157. 

8.  Semble,  that  from  the  pecu- 
liar mode  of  dealing  with  landed 
estates  in  this  country,  the  Court 
would  not  introduce  the  strict 
English  rule  with  respect  to  waiver 
of  title  by  acceptance  of  posses- 
sion.— lb, 

9.  Where  a contract  for  the 
sale  of  lands  is  entered  into,  but 
the  purchaser  is  not  let  into  pos- 
session, what  delay,  on  the  part  of 
the  purchaser,  in  taking  steps  to 
enforce  his  contract,  will£ disentitle 
him  to  a decree  for  a specific  per- 
formance, considered. 

Hook  v.  McQueen.  490. 

10.  Where  a contract  was  for 
the  sale  of  a lot  of  Jland,  “ and  as 
much  of  lot  seventeen  as  should 
require  to  be  flooded  for  the  pur- 
pose of  working  a mill  on  lot  six- 
teen ” [the  lot  contracted  for]  ; 
Held,  that  as  the  quantity  of  land 
on  lot  seventeen  was  capable  of 
being  ascertained  by  the  verdict, 
of  a jury,  or  an  enquiry  before  the 
Master,  there  was  not  such  an  un- 
certainty in  the  terms  of  the  con- 
tract as  to  render  it  void. — lb. 

11.  The  steps  which  the  vendee 
of  an  estate,  who  desires  the  spe- 
cific performance  of  the  contract 
of  sale,  should  take  before  filing  a 
bill  for  that  purpose,  in  order  to 
entitle  him  to  the  costs  of  the  suit, 
considered. 

Hutchinson  v.  Eapelje,  533. 

12.  Where  before  the  expiration 
of  the  time  appointed  by  a contract 
for  the  payment  of  the  purchase 
money  of  a lot  of  land,  the  vendee 
became  dissatisfied  with  the  title 
of  his  vendor,  as  it  appeared  on 
the  books  of  the  registry  office  of 
the  county,  and  without  any  com- 
munication with  the  vendor  filed 


a bill  to  rescind  the  contract,  or  to 
have  it  specifically  performed  if 
it  should  appear  that  the  vendor 
could  make  a good  title,  and  at 
the  hearing  the  plaintiff  (the  ven- 
dee) expressed  his  willingness  to 
accept  the  title — the  Court,  with 
the  consent  of  the  defendant, 
offered  the  plaintiff  a decree  for 
specific  performance  on  payment 
of  costs,  or  if  that  refused,  ordered 
that  the  bill  should  be  dismissed 
with  costs. 

Currah  v.  Rapelje,  542. 

See  also  “ Pleading,”  5. 

“ Waiver  of  Title.” 

SUBSTITUTIONAL  SERVICE. 

1.  Where  after  the  issuing  of 
an  injunction  and  sequestration  in 
a partnership  suit,  against  the  de- 
fendant, a transfer  was  made  of  a 
promissory  note,  part  of  the  assets 
of  the  partnership ; and  the  plaintiff 
having  filed  affidavits  impugning 
the  bona  Jides  of  the  transfer — the 
Court  gave  leave  to  the  plaintiff  to 
serve  a notice  of  motion  to  compel 
the  delivery  or  payment  of  the 
note  to  the  receiver  or  sequestra- 
tors in  the  cause,  upon  the  party 
to  whom  the  note  had  been  trans- 
ferred, out  of  the  jurisdiction  ; and 
such  party  having  appeared  upon 
and  opposed  the  motion,  substitu- 
tional service  of  the  subpoena  to 
answer  was  ordered  to  be  made 
on  his  solicitor  or  agent,  in  a suit 
afterwards  brought  against  him, 
by  leave  of  the  Court,  for  the  same 
purpose. 

Prentiss  v.  Brennan, 

Re  Bunker,  322. 

2.  Under  the  provincial  statute, 
14  & 15  Victoria,  chapter  10,  the 
rule  respecting  substitutional  ser- 
vice is  enlarged  to  this  extent 
that  substitutional  service  is  now 
authorized  upon  any  agent  or  per- 
son in  charge  of  any  property 
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which  is  the  subject  matter  of  the 
suit. 

Canniffe  v.  Taylor,  617. 
SUBPCENA, 

Service  of- — out  of  the  jurisdiction. 

1.  Where  the  plaintiff  in  a bill 
of  discovery  was  out  of  the  juris- 
diction of  the  court,  and  the  de- 
fendant, having  answered,  had 
obtained  the  usual  order  for  pay- 
ment of  his  costs,  but  with  which 
order  the  plaintiff  neglected  to 
comply ; in  consequence  of  which 
the  defendant  was  obliged  to  take 
out  a subpoena  and  apply  to  the 
Court  for  leave  to  serve  the  plain- 
tiff therewith  out  of  the  jurisdiction ; 
the  Court  gave  the  defendant  leave 
to  serve  the  plaintiff  out  of  the 
jurisdiction,  and  directed  the  plain- 
tiff to  pay  the  costs  of  the  motion. 

Peel  v.  Kingsmill.  272. 

2.  Where  between  the  time  of 
obtaining  an  order  permitting  ser- 
vice out  of  the  jurisdiction  and  the 
service  of  the  subpoena,  the  name  of 
a town  (before  the  mayor  of  which 
the  affidavit  of  service  was  directed 
to  be  made)  had  been  changed,  a 
certificate  of  the  totwn  clerk,  sealed 
with  the  corporate  seal  of  the  town 
under  its  new  name,  was  received 
as  proof  of  the  fact  of  such  change 
having  taken  place. 

Rolph  v.  Cahoon,  623. 

TACKING. 

See  u Mortgage,”  4,  5. 
TENANTS  IN  COMMON. 

See  “ Injunction,”  13. 
TITLE, 

Shewing  a good — and  waiver  of 

1.  Where  a purchaser  executed 
a bond  for  payment  of  purchase 
money  of  land  which  he  had  con- 
tracted to  purchase,  and  was  there- 
upon let  into  possession  in  pursu- 
1 w 


ance  of  the  contract,  the  purchaser 
having  afterwards  made  default  in 
payment,  and  having  refused  to 
accept  the  title  produced  by  the 
vendor,  an  action  at  law  was 
commenced  upon  the  bond  ; where- 
upon the  purchaser  filed  his  bill  in 
equity,  praying  for  the  specific  per- 
formance of  the  contract,  if  a good 
title  could  be  shewn  ; or,  in  the 
event  of  the  vendor  being  unable 
to  shew  a good  title,  then  for  an 
injunction  restraining  the  action  ; 
and  that  the  bond  might  be  deliv- 
ered up  to  be  cancelled.  Upon  a 
reference,  the  vendor  failed  to  show 
a good  title,  and  the  Court  decreed 
the  other  branch  of  the  prayer, 
but  (the  Court  being  divided  in 
opinion  on  the  question  of  costs) 
without  costs. 

Morin  v.  Wilkinson,  157. 

2.  Semble — That  from  the  pe- 
culiar mode  of  dealing  with  landed 
estates  in  this  country,  the  Court 
would  not  introduce  the  strict 
English  rule  with  respect  to  waiver 
of  title  by  acceptance  of  posses- 
sion.— lb. 

2.  Where  a party  went  into 
possession  under  a contract  for  the 
purchase  of  a lot  of  forest  land, 
in  order  to  clear  and  cultivate  it, 
and  thereby  raise  the  purchase 
money  which  was  to  be  paid  by 
instalments,  on  a bill  filed  by  the 
purchaser,  for  a specific  perfor- 
mance of  the  contract : Held , that 
he  had  not,  by  going  into  posses- 
sion, waived  his  right  to  a refer- 
ence as  to  title ; and  that  he  was 
bound  to  pay  his  purchase  money 
into  Court,  pending  the  inquiry  be- 
fore the  Master. 

O’Keefe  v.  Taylor,  305. 
TRUSTEES. 

1.  Where  trustees  filed  a bill  for 
the  purpose  of  having  the  trusts  of 
the  deed  appointing  them  carried 
VOL.  II. 


722  UNDUE  INFLUENCE. 


WITNESS 


into  execution,  without  suggesting 
the  existence  of  any  difficulty  in 
the  way  of  their  winding  up  the 
affairs  of  the  estate — the  Court  re- 
fused them  their  costs  of  the  suit. 
Cummings  v.  McFarlane,  151. 

2.  Where  a trustee  set  up  an 
improper  claim  to  the  property, 
the  subject  of  the  trust,  and  a bill 
was  filed  to  compel  him  to  deliver 
up  possession  and  account  — the 
Court  charged  him  with  the  costs 
of  suit  up  to  the  hearing,  reserving 
the  consideration  of  interest  and 
subsequent  costs 

Fisher  v.  Wilson,  260. 

3.  When  a trustee  is  required 
by  his  cestui  que  trust  to  convey 
to  the  latter  the  trust  lands,  in  a 
case  in  which  such  a conveyance 
would  be  proper,  it  is  the  duty  of 
the  cestui  que  trust  to  solve  all 
reasonable  doubts  suggested  by 
the  trustee  as  to  the  course  he  is 
desired  to  pursue ; and  the  cestui 
qtie  trust  must  also  pay  all  costs, 
charges  and  expenses  properly  in- 
curred in  relation  to  the  trust, 
otherwise  a decree  for  the  con- 
veyance will  only  be  made  on 
payment  of  the  costs  of  the  suit  to 
the  trustee. 

Rovrsell  v.  Hayden,  557. 
UNDUE  INFLUENCE. 

Where  a party  being  in  gaol  on 
a charge  of  felony,  was  liberated 
upon  the  present  defendant  be- 
coming bail  for  his  appearance, 
and  having  in  the  interval  between 
his  liberation  and  trial  executed  a 
deed  of  his  property  to  the  defen- 
dant. for  an  inadequate  considera- 
tion, afterwards  filed  a bill  to  set 
this  conveyance  aside  on  account 
of  fraud,  alleging  that  he  had  exe- 
cuted it  under  the  impression,  and 
upon  the  assurance  of  the  defen- 
dant, that  the  deed  was  merely  a 
recognizance  for  his  due  appear-l 


ance  to  take  his  trial:  this,  alle- 
gation being  disproved,  the  Court 
dismissed  the  bill  but  without 
costs  ; and  gave  the  plaintiff  leave 
to  file  another,  if  he  should  be  so 
advised,  to  set  aside  the  convey- 
ance on  the  ground  of  inadequacy 
of  consideration  and  undue  in- 
fluence. Vallier  v.  Lee,  606. 

VALUABLE  CONSIDERA- 
TION. 

A mortgage  to  creditors,  to  secure 
their  debts,  is  a sufficient  valuable 
consideration  to  give  a prior  regis- 
tered conveyance  precedence  over 
a conveyance  previously  executed, 
but  registered  subsequently. 

Fraser  v.  Sutherland,  442. 

VOLUNTARY  CONVEY- 
ANCE. 

Where  there  are  two  volun- 
tary settlements,  the  Court  will, 
at  the  suit  of  those  interested  un- 
der the  first,  set  aside  the  subse- 
quently executed  settlement ; and 
it  is  no  objection  to  relief  in  such 
a case  that  courts  of  law  would 
give  effect  to  the  first  against  the 
second. 

Housing  v.  Poole,  685. 

See  also  “ Crown  Lands.” 

WASTE. 

See  “ Injunction,”  12. 
WITNESS. 

Where  a person  who  had  given 
evidence  in  an-  action  at  law  be- 
tween substantially  the  same  per- 
sons as  were  the  parties  to  this 
suit  was  afterwards  committed  to 
the  Provincial  Penitentiary,  and 
refused  to  be  examined  in  this 
cause  — the  Court  ordered  the 
witness’s  evidence  given  at  Nisi 
Prius  to  be  read  from  the  Judge’s 
notes  who  had  tried  the  action  at 
law. 

Switzer  v.  Boulton,  693. 


